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PREFACE  TO  THE  FIRST  EDITION. 


Thi  appearance  of  a  new  work  on  the  Criminal  Law  may 
demand  a  few  words  of  explanation.  Many  treatises  dealing 
with  this  subject  are  already  in  existence.  Why  another  ? 
A  mere  enumeration  of  the  modern  standard  authors  will 
disclose  the  want  of  a  manual  which  neither  confines  itself 
to  the  historical  and  philosophical  view  of  the  matter,  nor 
descends  into  the  minute  particulars  of  the  practice  of  the 
law.  To  mention  those  that  are  best  known : — "  Kussell  on 
Crimes  "  is  contained  in  three  bulky  volumes,  and  has  little 
concern  with  criminal  procedure.  Archbold's  and  Roscoe's 
Criminal  Practice,  entering  into  every  detail,  are  designed 
for  the  reference  of  the  practitioner,  when  points  actually 
present  themselves.  The  modern  commentaries  founded  on 
those  of  Blackstone  stray  into  historical  disquisitions  which 
are  apt  to  envelop  the  existing  law  in  obscurity ;  and,  be* 
sides,  the  Criminal  Law  is  contained  in  one  of  four  volumes. 
Sir  James  Fitzjames  Stephen's  "  General  View  of  Criminal 
Law "  does  not  profess  to  be  an  exposition  of  the  offences 
and  criminal  procedure  of  our  country :  it  has  quite  another 
object 

It  seems,  then,  that  there  is  scope  for  a  comparatively 
small  treatise  concerning  itself  with  the  nature  of  crimes, 
the  various  offences  punished  by  the  law,  and  the  proceed- 
ings which  are  instituted  to  secure  that  punishment.  Such 
a  work  is  calculated  to  meet  the  requirements  of  the  young 
practitioner,  who,  in  the  first  instance,  wants  a  general  in- 
troduction to  the  subject.  It  is  also  designed  for  the  use  of 
students,  especially  those  preparing  for  the  final  examination 
of  the  Incorporated  Law  Society.  To  such,  as  well  as  to 
the  general  reader,  it  is  hoped  that  the  present  undertaking 
will  commend  itself. 


Vlll  PREFACE  TO  THE  FIRST  EDITION. 

We  have  referred  above  to  certain  well-known  works  on 
Criminal  Law.  These,  the  reports,  the  older  text-books,  and 
other  authorities  have  been  made  to  contribute  information 
as  the  occasion  required.  Special  acknowledgment  is  due, 
and  is  hereby  rendered,  to  the  "  General  View  "  of  Sir  James 
Fitzjames  Stephen,  from  which  frequent  quotations  have 
been  made  and  matter  borrowed,  to  an  extent  sufficient  to 
lead  to  further  perusal  of  that  work. 

It  is  hoped  that,  while  nothing  useless  and  obsolete  has 
been  retained,  there  has  not  been  any  omission  which  will 
prevent  the  reader  from  obtaining  a  fair  general  view  of  the 
existing  Criminal  Law. 

S.  F.  H. 

Livebpool,  Spring  Ai*ize$t  1877. 


An  explanation  must  be  given  of  the  manner  in  which  the 
punishments  affixed  to  the  various  crimes  are  set  forth  in 
the  body  of  the  work.  It  was  thought  that  much  repetition 
might  be  avoided  if  attention  were  drawn  to  a  few  general 
rules.  Only  the  maximum  limit  of  penal  servitude  is  noticed 
in  the  text,  as,  with  very  few  exceptions  which  are  specially 
pointed  out,  the  minimum  limit  is  five  years.  Where  penal 
servitude  may  be  awarded,  almost  without  exception  (any 
exception  being  mentioned),  the  court  has  the  alternative  of 
sentencing  to  imprisonment  for  a  term  not  exceeding  two 
years ;  therefore  such  imprisonment  has  not  generally  been 
specified.  The  rules  as  to  hard  labour,  whipping,  and 
solitary  confinement  are  adverted  to  in  the  chapter  on 
Punishment.  A  reference  to  the  Table  of  Offences  at  the 
end  of  the  volume  will  clear  up  any  difficulty  which  may 
arise. 


PREFACE  TO  THE  THIRD  EDITION. 


The  legislation  and  cases  belonging  to  the  short  period  which 

has  elapsed  since  the  publication  of  the  last  edition  have 

been  embodied  in  this  Third  Edition.     The  work  has  been 

thoroughly  revised,  and  it  is  again  sent  forth  with  the  hope 

that  a  reception  equally  favourable  with  that  given  to  the 

two  former  editions  will  be  accorded  to  it. 

S.  F.  H. 

A.  A. 
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,  c.  82  . 

4  &  5  Wm.  4,  c.  36  . 


a.  22 


c.47 
c.  67 


5  &  6  Wm.  4,  c  33 


18 


,  8.  I 

C  62,  88.  13, 

c  76  . 
,  b.  34 

,  8.  I03 

,  88.  105,  &C. 

.8.  121. 


6  &  7  Wm.  4,  c.  30.  b.  2 


1.0.30, 

,  C  85,  88.  38,  39,  41 

-,  c.  86,  s.  41  . 

,  c.  1 1 1  . 

,  c.  114,  ss.  3,  4 


7  Wm.  4  &  1  Vict  c.  36 
,8.  25 

— ,  8.  26 

,  88.  27 

,8.  30 

,8.31 

,8.  32 

,8.  36 

,8-37 

' ,  B.4O 

' ,8.41 

' ,  8.  42 

— ,  c.  88,  bb.  2, 

~ .  C.  90,  8.  5 


,  C.  91,  8.  I 

1  &  2  Vict  c.  38 

c.45   . 

c.77   . 

c.94,8.  19 

2  &  3  Vict  c.  82,  b.  1 

3  &  4  Vict  c  54,  b.  3 

4  &  5  Vict  C.  36,  88.  16-21 

5  &  6  Vict  c.  38 
c.51 

^,8. 

6  Vict  c.  18   . 

,  s.81 

6  &  7  Vict  c  34 

c.  85,  8.  1 

c  96,  s.  3 

! 1  ■»•  4.  5 


-29 


PAGE 
.   I49 

I5Q,345 

149.  3" 

.  148 

.  308 
.  488 

•  65 

•  247 
.  408 
.  408 
.  306 

43.305 
.  308 

•  79 
367,  368 

.  368 

.  87 

.  248 

.  87 

•  313 
.  313 

357,  386 

•  448 

•  137 
.  87 
.  428 

•  333 
.  226 

.  226 

226,  459 


227 
.  230 
.  227 
.  226 
.  227 

227,  353 
.  227 

227,  230 
.  470 

•  44 
.  462 

45,  5|, 
61,80 

.  144 

•  332 
.  408 
.  101 

•  356 
24,444 

307,  308 
309 
54 

248 

87 
320 

403 
119 

57,  118 
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6  ft  7  Vict  c  96,  s.  6 

,8.7 

,  8.  8 


7  ft  8  Vict.  c.  2 


,8.1 
8.3 


c  29 

,8. 

C7I 


8  ft  9  Vict  c.  68,  a.  1 
c  109    . 

,88.4, 

,8.  17 

9  ft  10  Vict  c.  24     . 
.8.4 


c  33 

c.  95,  b.  in 


10  ft  1 1  Vict  c  89 

11  ft  12  Vict  c.  12,  a. 


c  42 


C43 


I 

88.  3, 

8.6 
8.7 


IS 


3*7 


328, 


1, 

8.4 

88.8,9 
8.  IO 
8.  II 
88.  12- 
8.  l6 
8.  17 
B.  18 
8.  19 
8.  20 
8.  21 

a.  23 

8.25 

8.  27 


8.  I 
8.  2 

8.3 

8.7 

88.  IO,  II 

8.12 

8.  13 

8.  14 

88.  15,   16 

8.  18    . 

88.  19,   2I~23 

88.  24,  26 

8.35 


a  44  . 
c.  78,  s.  1 
.a.  2 


8.3 

8.4 

8.5 


PAGE 

•  112 

•  »7 
.     416 

305.356 

•  43 

«  356 

148,488 

.    148 

.    312 

•  470 

•  139 

.  139 
I38»  245 

•  455 

•  47o 

•  S2 

•  438 

•  147 

•  52 

•  55 

•  5i 

318.488 
.    318 

319.  362 
.    320 

.    319 

.    320 

320,362 

.  320 
327.  35o 
334.431 
328,432 

.    327 

334,350 
.    328 

33o,  332 

.    329 

:  $ 

.  489 

.  489 

.  490 

•  490 

.  489 
.  49i 
.    492 

.  493 
.    492 

.  495 
.    494 

•  495 
.    488 

.    488 

•  471 
.  472 
.  471 
.  472 
.  469 


12  ft  13  Vict  c  45,  s.  11  . 

C.  92,  88.  2,  13 

c.  96  . 

13  ft  14  Vict  c.  21,  88.  7,  8 
c  25  . 

14  ft  15  Vict  c.  19,  s.  11  . 

c.  55,  88.  2,  3 

>8s.5,  8 

>B.  14    . 

>  8.  l8    . 

,  88.    19,  21, 


23.24 


c.99 


8.13 

,8.  16 

C  IOO,  8.  I 

.8.9 

,8.  12 

,8.  19 

,8.23 

>8.24 


.8.25 

.8.27 

,8.29 

15  ft  16  Vict  c.  61    . 
10  ft  17  Vict  c.  30,  s.  2 

,8.3 

,8.4 

.8.5 

.8.7 

,8.9 

*  C  32,  8.  I 

-.8.4 


17, 
134. 

337, 

341. 
350, 


C  96,  8.  9 

a  97,  s.  123 
c.99  • 

,  8.  6 

-,  88.  9-1 1 


c  107 

.8.198 

,8.209 


a  118 
c.  119 


-f  88.  218-223 
-,  88.  232,  235 
,8.244 

.8.245 

-,  88.  248-251 
",  8.  275 

■.8.303 
,8.304 


17  ft  18  Vict,  a  38 


C.60,8.  3 

a  102 

B.  2 


.8.  3 
-,  8.  IO 


PAOB 

498 
283 

30| 
430 
3O4 
324 

326 
312 
320 

353 
.    ioz 

379,  437 

.    340 
216,  443 

244,443 

•  85 

339,  353 
208,  3J9 

377,  3»3 
383,469 
-  37o 
137,  460 
.  478 
.  291 
.    290 

367 
368 

368 

.  414 

.  470 

.  470 

.  197 

.  197 

.  458 

•  459 

•  475 
.  120 

.  87 

.  120 
122 

.  120 

.  121 

.  425 

.  121 

•  354 
122,345 

•  352 
.  320 

.  139 

139,  140 

.  404 

.  283 

•  89 
.  90 
9A93 
.  3» 


300, 
300, 


XXXIV 
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17  &  18  Vict  c  102,  s.  14 

c.  104,  s.  206 

,  s.  207 

,  a.  267 

,  8.  520 

18  &  19  Vict.  c.  91,  8.  21 

C  96,  8.  38 

19  Vict.  c.  16    . 
"1  8s.  *,  3 


C  17,  8.   l8 

c.  54,  a.  1 

20  &  21  Vict  c.  3 


-,8.2 

-1  ».  3 


,8.  5 

c  43»  ■•  * 
.  s.  2 


,  B.  I4 

C.83    . 

c.  85,  88.  21,  25 


305, 


79i 


21  &  22  Vict.  c.  73,  88.  9-1 1 
c.87  . 

22  Vict  c.  32    . 

C.  33,  8.  I       . 

22  &  23  Vict.  c.  4     . 

,  88.  3, 

c.  17  . 


c.  35,  s.  24 

23  &  24  Vict  c  32,  8.  2 

C.  75,  8.  13 

24  &  25  Vict  c.  66    . 

C.  94,  88.  1, 

»8.  3 

,8.4 

,8.  7 

,8.8 

,8.9 


C.95 

c.  96 


,8.  I 
-,  8.  2 

-,8.3 

-,8.4 
-.8.5 


-,  8.  6 

-,s.  7 

-,8.8 

-18.9 

-,  88.   IO, 
-,  8.  12 
-.8.  13 
-,88.   I4, 
-,  8.  17 
-,  88.  l8, 
-«  8.  20 


-,  8.  21 

-,  8.  22 

-1  8.  23 

,8.24 


203, 


218, 


II 

*5 
19 


«5Q> 


150. 


PAOK 

•  345 
.     195 

195.  354 
.    306 

354 

3§6 
.      87 

•  301 
.    368 

•  314 

•  358 
458.  474 

456,  459 
355,  356 

•  475 
498,499 

•  499 
.    488 

•  137 

•  338 

•  309 

89 

•  474 

•  333 
.    312 

.    312 

•  359 
.    202 

■      74 
.    197 

.    408 

'      3l 

•  38 

•  39 

•  355 

•  39 

.    306 

.    448 

.    199 

239,  251 
.    208 

•  212 
.    219 

342,343 
.    218 

.    456 

•  457 

457.  487 
.    207 

205,  487 
150,205 
205,487 

206,  487 
206,  487 

207,487 

.    487 

206,  487 

.    487 
206,487 


24  &  25  Vict  c.  96, 


39 


56 


8.  26 
8.  27 
8.  28 
8.  29 

8.  30 
8.31 
8.  32 

8-33 

8-34 

8-35 
8.  36 

8.37 
88.38, 
8.  40 
8.  4I 
B.  42 

8.43 

88.  44-48 

8.  50 

8.  51 

8.  52 

■•53 

8.54 
88.55 

8.  58 

8-59 

88.  60,  6l 
88.  62,  63 
8.  64  . 
8.  67  . 
8.68  . 
8.  69  . 
8.  70  . 
8.  71  . 
8.  72  . 
8.74  . 

88.  75-77 

88.  78,  80 
88.  8I-84 
88.85,86 

8.87  . 

8.88  . 
8.  90  . 
8.9I 

8.  92 

8.93 
8.94 

8.95 
8.  96 

8. 

8. 
B. 
8. 
8. 
8. 
8. 
8. 


222, 
218, 


242, 


228, 


97  • 

100 

101 

102 

103 

104 

108 

109 


PAGB 

.       206 

.       2O3 

.       202 

2O4,  208 

101,  204 

.    201 

201,  207 

202,  207 

•  487 
.      487 

202,  487 

.      487 

.      20I 

224,  225 

226,443 

•  225 

•  224 

•  III 

•  257 
250,254 

•  255 
.  251 

•  255 
.  256 

256,  257 
256,  463 

•  255 

•  257 
.      221 

221,  353 
.     219 

•  237 

•  222 

235.  353 
236,342 

236,  443 
.    219 

238,  3" 

239*  3" 

240,311 

241,  3" 

•  3» 

245.444 
.     246 

3*39 

230,4«3 

231,  343 

.    231 

23I1  443 
230,483 

•  355 
230,487 

•  452 
99.401 

•  99 
322,  324 

•  323 

•  493 

•  474 
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XXXV 


24  &  25  Vict'c.  96, 


c.97 


8.  IIO 

8.  II4 
B.  115 

a.  no 

8.  117 

8,  Il8 
8.  119 
8.  121 
•    • 
88.  I-4 

88.  5-8 

8.  9   . 

8.  IO  , 
SB.  II,  12 

88.  13,  14 

«•  15  • 

88,  16,  17 

8.  18  . 
8.  19  . 
88.  20,  21 
88.  22-24 
8.  25  . 
88.  26,  27 
8.28  . 
8.  29  . 

88.30,31 

8.  32    . 

«-33i34 

b.  35  . 

8.36  . 

8.37  . 
8.38. 

••39  • 

8.  40  . 
8.  4I  . 
8.  42   . 

"•43  • 
8.44  . 

bb.  45-47 

m-  A  49 
b.  50  . 

88.  51,  52 

«-54  . 

8.57  . 

8.58  . 

8-59  • 

8.  60    . 

8.61  . 

8.66  . 

8.67  . 

8.68  . 

8.  70  . 
8.  72    . 

8.73  • 

8.74  - 
8.7s  • 
8.77 . 


282, 


2931 


PAOS 
•      496 

219.  354 

306,356 

344,  42ft 

437.  445 

293.460 

464 

•  460 
461,  462 

•  415 
273.  278 

.  273 
.  274 
.    278 

278,  279 

279,  280 

.  279 
.    280 

.  274 

.  275 

.  285 

.  284 

284,487 

282,487 

.    275 

.    280 

•  280 
.    281 

•  283 
.    281 

282,483 
.    282 

445.487 

282,487 

.     285 

.    283 

283,487 
275.280 

.  280 
276\  280 
.  280 
.  281 
.    no 

285,487 
.    286 

.    323 
277.286 

278,286 
277,286 
.  324 
.  493 
.  474 
.  496 
.  437 
3°°\356 

460,464 

.    460 

461,462 

.    415 


24  ft  25  Vict  c  98 


c-99 


8.  I       . 
8.  2       . 

8,3     o 
88.4-8 

88.  9,   IO 

8.   II    . 

8.   12  . 

88.  13,  I4 

88.  l6-I9 

88.  20-23 

8.  24    . 

88.  25,  26 

8.  27    . 

88.  28-3I 

•8.  32,  33 

••  34   • 

5-37 


PAOB 
.  26l 
51,  262 
.  262 
•  247 
.  263 
.      270 

•  459 
263,  270 

270 

.  271 

.  263 

.  263 

.  263 

1  oi,  263 

101,  264 

.  264 


B. 

8. 
8. 
8. 


88. 35-; 

a.  38  . 

8.  41  . 

8-44  • 
8.  50  . 

8.  51  . 

8.  52  . 

8.53  • 
B.54  . 

,  8»  2  • 
88.3-5 

88.6,7 

88.  8-10 
8.  II 

12 

13 
14 
15 

16, 
18 

88.  20, 
8.  22 

23 
24 
25 
27 
28 

29. 
3« 
36 

38 

8.39 
8.  40 

8.  42 

C.IOO,  B.  I 

8.2. 

8.4 

8.5 
8.7 
8.9 


•   271 

•  353 
.  268 

306*356 
293.  460,  464 
460 
462 

415 
6 


U 


S. 
B. 


8. 

8. 


8, 
8. 


8. 

8. 
B. 
8. 


65. 


17 


21 


26 


30 


67 

68 

69 

69.457 
68 

67.69 

69 

67 

67 
68 

69 

69.425 

69 
70 

354 
66 

324 
306,356 
344,428,437 
293.  460,  464 
.  460 
.  462 

.  415 
.  168 

•  448 
.  132 

172,460 
.  158 

•  356 


XXXVI 
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24  &  25  Vict  c.  100, 8. 10 

B.  II 


8. 

8 
8. 


88.   12-14 
8.   IS    . 

16  . 

17  • 

18  . 

8.  20  . 
8.  21  . 
8.  22  . 
88.  23-25 
8.  26  . 
8.  27    . 

ss.  28,  29 

8.  30  . 
8.  3I  . 
8.  32    . 

«-33    • 

8-34  • 

8-35  • 

8.36  . 

8.37  . 

8.  38    . 

88.39,40 

88.42,43 

s.  44  . 


81, 


8.  45  •      W 

8.  46  . 
8.47  . 
88.  48,  49,  52 

a.  53  . 
*»•  54*  55 

8.  56    . 

8.57 . 

8.  58-6O 
8.  6l    . 

8.  62  . 
8.63    . 

s.  66  . 

8.67  . 

8.68  . 

8.  69  . 

8.  70  . 

8.  71  . 

8.77  . 


C  134,  8.  221 


25  &  26  Vict  c.  18 

• C.65 

c.  67 

-,  ss.  44,  45,  47 


c.88 

,  88.  2,  3 


-,8.4 
-18.5 


■,  88.  14,  l8 


C.  89,  8.  166 

c.  107 
c.  114 


PAGE 

■  355 

17,  175 
17, 176 

163,  176 
.    no 

•  *95 
81,  191 

.    191 

.    192 

192,  483 

•  193 
.    196 

.    186 

.    193 
.    194 

.    151 
.    194 

194.483 
.  194 
.  144 
.  196 

.    195 
192,  196 

129 

189,485 
igo»379 

486.493 
369,486 

189,486 

188,  190 

.    181 

.    184 

.    185 

.    186 

136,  353 
.  183 
.  182 
.    182 

.  .    180 

•  323 
39.168 

306,  356 

.    460 

461,  462 

460,464 

■  415 

•  459 
.    461 

.    307 
265,272 

.    272 

125,  265 

•  "5 
.    126 

•  125 
.    126 

.    241 

.    387 
.    148 


25  &  26  Vict  c.  114,  s.  2 

26  Vict  c.  29    . 
•-,  8.  7    • 

26  &  27  Vict  c.  44  . 
c.  73,  8.  14 

C  87,  8.  9 

C.  IO3,  8.  I 

27  &  28  Vict  c  47,  b.  2 


-,  8.  6 

-,  88.  4-IO 


28  Vict  c.  18,  8.  2 
>8.  3 


-.88.4,5 

-,  a.  6    . 
-.8.  7    . 

-,  B.8 


192, 


39, 


28  &  29  Vict  c.  124,  88.  8,  9 

C   126,  8.  19  . 

.8.37 

,  sched.  L 

29  &  30  Vict  a  25,  s.  15 


,88.20, 

c.  52     . 

C.  108,  88.  15 

c.  109  . 

,  8.  IO 

-,8.34 


21 


-17 


-a  117,  s.  14 
-c.  118  . 


30  &  31  Vict  c.  35 


,8.2 

-.8.3 

-.8.4 


,8. 
-,  8.  8 

,8.9 

-,  8.  IO 


328, 


C.  I02,  8.  49 
C  124,  8.  II 

c  131,  8.  35 


31  Vict  c  24,  s.  2 

31  A  32  Vict  c.  45,  part  3,  ss.  28, 

43,  5i.  52,  55 
c.  no,  b.  20 

c.  1 16,  8.  1  . 

o.  119,  s.  5  . 

C  125,  88.  43-47 

32  &  33  Vict  c.  49,  b.  8   . 
c.  62  . 

,  8.  1 1    . 

,  88.  12,  13 


-,  8.  14  . 

-,  8.  l6  . 

-,  8.  l8  . 

,  8.  20  . 


a  68,  s.  4 
c.  71,  s.  10 


PA  OK 

150,488 

•  89 

.    433 
224,  462 

.    247 

.     241 

218,  493 

255.344 

456,  459 

•  323 

•  475 
396*397 

.  421 
.  410 
.    411 

.    439 
267,440 

•  246 
.  461 
.      78 

329,  461 
.  263 
.    270 

.  415 
.    241 

.      64 

62 

.    276 

.    464 

-    465 

•  360 
.    360 

334,431 
.    333 

•  416 

.    438 

•  395 
452,454 

.    361 

89.90 

•  356 
.    247 

.    477 

42, 


.  228 
214,  228 
.  241 
89.90 
.    271 

•  122 

•  122 


87. 


124 
124 
124 
124,360 

.  •  3Jo 
.  408 

•  438 
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32  &  33  Vict  c  71,  a.  86 
c  73,  s.  23 

33  ft  34  Vict  c.  14,  b.  5 

-,  c.  23,  8.  1 


,  S.  2 

.".3 

1  8.4 

,8.5 

,  88.9, 

.8.31 

0.58,8.3 

,8-4 


18,21 


s.6 
5,8-3 


c.6 
c.76  . 
c.77  . 
,8.  6 

8.9 
10 

-,8.  12 
-,  8.  20 
-,".23 


» 
,8. 


C.9O 
,88.  4-I I 


C. 
C, 


17,  18, 

8.  II  . 
8.  18. 


20 


34  &  35  Vict  c.  31, 8.  2 
0.32 


a  78, 8.  10 . 
c.87  . 
a  103,  s.  30 
c.  108,  s.  7  . 
c.  112 


-,  8.  6 

-,8.7    . 

-,8.8       . 
-,88.  IO,  II 
-,  8.  12    . 


-,  8.  13    • 

-,  8.  l6    . 


-,8.  18 
,8.  19 


35  &  36  Vict  a  33 


-,8.  20 


.8.3 
-,8.24 


a  42,  s.  12  . 

a  52  . 

c.  93,  8.  30. 
-,8.38  . 


c.  94,8.  12  . 
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THE    CRIMINAL    LAW. 


BOOK  I. 

INTRODUCTORY  CHAPTER. 

CRIME. 

The  term  "  crime "  admits  of  description  rather  than  Crime, 
definition.  There  are  no  certain  and  universal  intrinsic 
qualities  which  at  once  stamp  an  act  with  the  charac- 
ter of  a  crime.  We  term  a  flagitious  act  a  crime  rather 
on  account  of  its  consequences  than  from  any  regard 
to  such  intrinsic  characteristics.  Thus,  turning  to 
one  of  the  most  satisfactory  explanations  of  the  term 
under  consideration,  we  learn  that  it  is  "  an  act  of  dis- 
obedience to  a  law  forbidden  under  pain  of  punish- 
ment" (a). 

The  question  at  once  presents  itself,  What  are  the  Punishments. 
distinguishing  marks  of  "  punishments  "  ?  This  will, 
perhaps,  be  seen  most  clearly  by  a  contrast.  Sanctions 
(that  is,  evils  incurred  by  a  person  in  consequence  of 
disobedience  to  a  command,  and  thus  enforcing  that 
command)  fall  under  two  heads : — 

1.  Those  which  consist  in  the  wrongdoer  being 
obliged  to  indemnify  the  injured  party,  either  in  the 
way  of  damages  or  of  specific  performance. 

2.  Some  sufferings  experienced  by  the  wrongdoer. 

(a)  Fits.  St  I. 
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In  the  first  case  the  enforcement  of  the  sanction  is 
in  the  discretion  of  the  injured  party  (or  his  repre- 
sentative), and  its  object  is  his  advantage. 

In  the  second  case  the  sanction  is  imposed  for  the 
public  benefit,  and  is  enforced  or  remitted  at  the  dis- 
cretion of  the  sovereign  body  (b)  as  the  representative 
of  the  public,  such  discretion  being  exercised  according 
to  law  (c). 

Crimes  and  Here  we  arrive  at  the  true  ground  of  distinction  (or 

Civil  Injuries  °  v 

contrasted,  rather  difference,  inasmuch  as  the  two  terms  do  not 
exclude  each  other,  and  therefore  cannot  be  distin- 
guished (d)  )  between  Crimes  and  Civil  Injuries  or  Torts. 
The  difference  is  not  a  difference  between  the  tendencies 
of  the  two  classes  of  wrongs,  but  a  difference  between 
the  modes  in  which  they  are  respectively  pursued ; 
that  is,  whether  as  in  the  first  or  second  of  the  cases 
mentioned  above  («). 

That  there  is  nothing  in  the  nature  of  a  crime 
which,  per  se,  determines  that  a  particular  wrongful 
act  should  be  necessarily  relegated  to  the  category  of 
crime,  two  considerations  will  suffice  to  show.  First, 
In  different  countries  and  at  different  eras  in  the 
history  of  the  same  country  the  line  between  civil  and 
criminal  is,  and  has  been,  utterly  different.  For  ex- 
ample, at  Borne  theft  was  regarded  as  a  civil  injury, 
for  which  pecuniary  redress  had  to  be  made.  And  we 
have  only  to  point  back  to  the  Anglo-Saxon  system  to 
illustrate  the  ^narrowness  of  the  domain  of  criminal 


(6)  Sometimes  the  exercise  of  this  discretion  is  deputed  to  some  mem- 
ber of  the  sovereign  body — e.g.,  in  England,  to  the  king  or  queen. 

(c)  Fitz.  St  4 ;  Austin,  518. 

(d)  "  To  ask  whether  an  act  is  a  crime  or  a  tort,  is  like  asking  whether 
a  man  is  a  husband  or  a  brother." — Fitz.  St.  7. 

t e)  Austin,  41 7.  A  good  description  of  crimes  having  in  view  the  true 
ground  of  difference  is  given  in  Bishop,  1  Gr.  L.  §  43.  "  Those  wrongs 
which  the  government  notices  as  injurious  to  the  public,  and  punishes  in 
what  is  called  a  criminal  proceeding,  in  its  own  name." 
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law  in  rude  societies.  The  second  consideration  is, 
that  the  same  wrongful  act  is  regarded  as  a  crime  or  a 
civil  injury  according  as  it  is  viewed  and  proceedings 
are  taken  with  reference  to  the  one  or  the  other  sanc- 
tion. In  the  English  law  the  best  examples  of  this 
are  libels  and  assaults.  The  same  writings,  or  the 
same  actions,  may  be  made  the  subject  of  civil  or  of 
criminal  proceedings.  If  A.  write  of  B.  that  he  is  a 
swindler,  B.  may  either  indict  A.  for  the  crime,  or 
bring  an  action  against  him  for  the  civil  injury  (/). 

It  may  be  well  to  interpose  an  explanation  of  the  The  same  aot 

......        .,  i.«  the  subject  of 

courses  open  to  the  injured  person  when  the  same  both  civil  and 
™»g  i.  U  .  .*.  J*  .  J*  ft*,.  He  ,*,  no,  S&J- 
always  the  power  of  choosing  in  which  way  he  will 
proceed.  The  rule  is  based  on  the  distinction  of  crimes 
into  felonies  and  misdemeanors  (g).  It  used  to  be  con- 
sidered that  in  the  case  of  felonies  the  crime  must  be 
prosecuted  before  civil  redress  can  be  sought  from  the 
wrongdoer.  In  misdemeanors  there  is  no  such  distino 
tion;  either  proceeding  may  be  taken  first,  or  both 
may  be  pursued  concurrently  (h). 

Before  leaving  the  subject  of  the  difference  between 
crimes  and  civil  injuries,  two  other  false  and  groundless 
distinctions  may  be  adverted  to.  Firstly,  The  dis- 
tinction does  not  consist  in  this,  that  the  mischief  of 
crimes  (as  a  class)  is  more  extensive  than  that  of  civil 
injuries  (as  a  class) ;  nor,  secondly,  in  this,  that  the 
end  of  the  sanction  in  the  case  of  crimes  is  prevention, 
in  the  case  of  civil  injuries  redress  to  the  injured 
party  (i). 

How  nearly  the  two  classes  are  related,  even  when  the 


(/)  Austin,  417,  518. 
(?)  v.  p.  8. 

(A)  It  is  doubtful  whether  the  omission  to  prosecute  would  now  be  con- 
sidered a  good  plea  in  bar  of  the  action,    v.  Addison  on  Torts,  pp.  65, 66. 
(*)  Austin,  417,  520. 
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act  cannot  be  regarded  as  common  to  both,  an  example 
will  serve  to  show.  A.  knowingly,  fraudulently,  and 
with  intent  to  deceive  B.,  sells  him  a  quantity  of  beer 
short  of  the  just  measure.  This  was  held  to  be  only  an 
inconvenience  and  injury  to  a  private  person,  which 
might  have  been  guarded  against  with  due  caution  (k). 
But  if  the  defect  in  the  amount  had  been  owing  to 
a  false  vessel  for  measuring,  A.  would  have  been  indict- 
able. So  was  S.,  who  delivered  a  quantity  of  coals,  to 
his  knowledge  weighing  1 4  cwt, — he  falsely  and  fraudu- 
lently representing  that  the  quantity  he  had  delivered 
weighed  1 8  cwt,  and  thereby  obtaining  the  price  of 
1 8  cwt.  (I). 


Proceedings, 
civil  or 
criminal? 


It  is  often  of  the  utmost  importance  to  determine 
whether  a  particular  proceeding  is  a  criminal  or  a  civil 
proceeding.  Thus,  the  evidence  of  the  defendant  may 
be  required ;  and  this  is  not  allowed  to  be  given  in 
criminal,  though  of  course  it  is  in  civil  trials.  The 
question  arose  on  an  information  for  the  recovery  of 
penalties  for  smuggling,  under  a  particular  statute  (m). 
The  true  test  is  whether  or  not  the  infliction  of  punish- 
ment follows  on  the  result  being  unfavourable  to  the 
defendant.  If  the  end  of  the  proceeding  is  that  the 
defendant  is  required  to  pay  a  sum  of  money,  the 
question  will  resolve  itself  into  the  form,  whether  the 
fine  is  a  debt  or  a  punishment  (n). 


Morality  and 
Crime. 


The  moral  nature  of  an  act  is  an  element  of  no  value 
in  determining  whether  it  is  criminal  or  not  On  the 
one  hand,  an  act  may  be  grossly  immoral,  and  yet  it 
may  not  bring  its  agent  within  the  pale  of  the  criminal 
law — as  in  the  case  of  adultery.  "  Human  laws  are 
made,  not  to  punish  sin,  but  to  prevent  crime  and 


(it)  R  v.  Wheatley,  2  Burr.  11 25. 

(I)  R.  v.  Sherwood,  26  L.  J.  (M.C.)  81. 

(m)  Attorney-General  v.  Radioff,  10  Ezch.  84. 

(it)  CatUli  v.  Irexm,  27  L.  J.  (M.C.)  167. 
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mischief"  (o).  On  the  other  hand,  an  act  perfectly 
innocent,  from  a  moral  point  of  view,  may  render  the 
doer  amenable  to  punishment  as  a  criminal.  To  take 
an  extreme  example :  W.  was  convicted  on  an  indict- 
ment for  a  common  nuisance,  for  erecting  an  embank- 
ment which,  although  it  was  in  some  degree  a  hindrance 
to  navigation,  was  advantageous  in  a  greater  degree 
to  the  users  of  the  port  (p).  Here  the  motive,  if  not 
praiseworthy,  was  at  least  innocent  The  fact  that  the 
motive  of  the  defendant  was  positively  pious  and  laud- 
able has  not  prevented  a  conviction  (q). 

This  forces  upon  our  notice  a  division  of  crimes  into  Mala  in  u 
mala  in  se  and  mala  quia  prohibUa  ;  a  distinction  which  ^^a.  qma 
is  of  little  practical  importance  in  our  English  system, 
and  which  must  necessarily  vary  with  the  standard  of 
good  and  bad  (r).  There  will  always  be  some  crimes 
which  naturally  take  their  place  in  the  one  class  or  the 
other — for  example,  no  one  will  hesitate  to  say  that 
murder  is  malum  in  se,  or  that  the  secret  importation 
of  articles  liable  to  custom  is  merely  malum  quia 
prohibitum;  but  between  these  offences  there  are 
many  acts  which  it  is  difficult  to  assign  to  their  proper 
class. 

Some  acts  have  been  recognised  as  crimes  in  the  Crimes  at 
English  Law  from  time  immemorial,  though  their  ^™by°ttatute. 
punishment  and  incidents  may  have  been  affected  by 
legislation.  Thus  murder  and  rape  are  crimes  at 
common  law.  In  other  cases,  acts  have  been  pro- 
nounced crimes  by  particular  statutes,  which  have  also 
provided  for  their  punishment — e.g.,  offences  under  the 
Bankruptcy  Laws. 


(o)  Attorney-General  y.  SiBem,  2  H.  &  C.  526. 
lp)  R  v.  Ward,  5  L.  J.  (KB.)  221. 
[q)  R  v.  Sharpe,  26  L.  J.  (M.O.)  47. 
(r)  Austin,  590. 
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DimfcnofUH,        In   fc^g   of  the    Criminal   ^  or    fche  plefls  of 

the  Crown  (a),  the  subject  naturally  divides  itself  into 
two  portions.  The  first,  dealing  with  crimes  generally 
and  the  various  individual  crimes,  their  constituents, 
their  differences,  appropriate  punishments,  and  other 
incidents,  may  be  termed — The  Law  of  Crimes.  The 
second,  dealing  with  the  machinery  by  means  of  which 
these  crimes  are  prevented,  or,  if  committed,  by  means 
of  which  they  meet  with  their  punishment,  may  be 
termed — The  Law  of  Criminal  Procedure. 


(«)  So  called  because  the  long  is  supposed  by  the  law  to  be  the  person 
injured  by  every  infraction  of  the  public  rights  belonging  to  that  com- 
munity! and  is,  therefore,  in  all  cases  the  proper  prosecutor  for  every 
public  offence.     4  BL  2. 


(    7    ) 


CHAPTER  II. 

DIVISIONS   OF   CRIME. 

Crime. — Offence. — These  terms  are  sometimes  used  Explanation  of 
synonymously  of  the  whole  of  illegal  acts  which  entail  in^riminai"" 
punishment.     Each  of  them,  however,  has  sometimes  a  Law- 
narrower  signification ;  and  in  this  sense  they  are  op- 
posed to  each  other,  and  divide  between  them  the  whole 
field  of  acts  which  each  in  its  wider  sense  covers.    The 
latter  use  is  that  which  confines  the  term  "  offence  "  * 

to  acts  which  are  not  indictable,  but  which  are  punished 
on  summary  conviction ;  while  "  crime "  is  restricted 
to  those  which  are  the  subjects  of  indictment 

Indictable  Crimes. — All  treasons,  felonies,  and  mis- 
demeanors, misprisions  of  treason  and  felony  (0, 
whether  existing  at  common  law  or  created  by  statute, 
are  the  subjects  of  indictment  So  also  are  all  attempts 
to  commit  any  of  these  acts  (v) ;  and  even  an  intention 
to  commit  high  treason  is  indictable  Further,  if  a 
statute  prohibits  a  matter  of  public  grievance,  or  com- 
mands a  matter  of  public  convenience  (such  as  the 
repairing  of  highways  or  the  like),  all  acts  or  omissions 
contrary  to  the  prohibition  or  command  of  the  statute, 
being  misdemeanors  at  common  law,  are  punishable 
by  indictment,  if  the  statute  does  not  manifestly  seem 
to  exclude  this  mode  of  proceeding  (v).  But  it  is  other- 
wise if  the  rights  which  are  regulated  are  merely 
private.     If  the  statute  on  which  the  indictment  is 


(<)  ▼.  p.  8. 

(w)  v.  p.  1 6. 

(v)  2  Hawk.  o.  25,  b.  4. 
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framed  is  repealed,  no  proceedings  can  be  taken,  pro- 
vided at  least  the  prisoner  has  not  pleaded  (x). 

Misprision. — In  general  this  term  signifies  some 
neglect  or  contempt,  especially  when  a  person,  with- 
out assenting  thereto,  knows  of  any  treason  or  felony 
and  conceals  it  (y).  But  it  is  also  applied  to  every 
great  misdemeanor  which  had  no  certain  name  given 
to  it  in  the  law ;  for  example,  the  maladministration  of 
public  officers.  The  former  kind  is  sometimes  termed 
negative,  the  latter  positive  misprision. 

The  main  classification  of  indictable  crimes  is  three- 
fold— Treason,  Felony,  Misdemeanor — though  "trea- 
son "  is  strictly  included  in  the  term  "  felony." 

Felony. — Misdemeanor. — It  will  be  remembered  that 
in  contrasting  crimes  and  civil  injuries,  we  found  that 
there  were  no  intrinsic  qualities  the  possession  ot 
which  assigned  an  act  to  either  class.  In  distinguish- 
ing felony  from  misdemeanor  we  shall  also  find  that 
the  difference  is  only  one  founded  on  the  consequences 
of  each.  But  the  latter  classification  is  exhaustive, 
and  not  a  cross-division,  as  in  the  case  of  crimes  and 
civil  injuries,  inasmuch  as  the  same  act  cannot  be  both 
a  felony  and  a  misdemeanor. 

It  is  a  popular  idea,  which  to  a  certain  extent  the 
law  has  countenanced,  that  the  distinction  into  felonies 
and  misdemeanors  is  one  founded  on  the  degree  of 
enormity  of  the  crime.  That  this  is  not  the  case  neces- 
sarily will  be  seen  when  we  consider  what  offences 
belong  to  the  one  class  and  what  to  the  other.  No  one 
will  maintain  that  perjury,  which  is  a  misdemeanor,  is 
of  less  gravity  than  simple  larceny,  which  is  a  felony. 


(z)  R.  v.  Denton,  21  L.  J.  (M.O.)  207. 
(V)  v-  PP-  54.  101. 
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As    a   rule,  however,  the   more   serious    crimes   are 
felonies. 

What,  then,  is  the  origin  and  force  of  this  distinction,  Origin  ofw 
a  distinction  attended  with  important  consequences  ? 
To  obtain  an  answer  we  must  look  back  to  the  period . 
of  feudal  law.  The  term  "felony  "  is  derived  from  two 
words  (z),  the  one  signifying  a  fief  or  feud,  the  other 
price  or  value.  Thus  the  term  was  applied  to  those 
offences  which  resulted  in  the  tenant's  forfeiture  of  his 
land  to  the  lord  of  the  fee ;  though  primarily  it  signi- 
fied the  penal  consequences,  ie.,  the  forfeiture,  of  these 
offences.  By  another  slight  deflection  the  term  was 
extended  to  offences  which  involved  forfeiture  of  goods. 
Blackstone  thus  defines  a  felony  to  be  "  an  offence 
which  occasions  a  total  forfeiture  of  either  lands  or 
goods,  or  both,  at  the  common  law;  and  to  which 
capital  or  other  punishment  may  be  superadded  accord- 
ing to  the  degree  of  guilt "  (a).  Capital  punishment, 
associated  in  the  popular  mind  with  felony,  was  an 
usual,  though  not  a  necessary,  incident  Petit-larceny 
was  a  felony,  but  not  capitally  punished ;  standing 
mute  at  a  trial  was  punished  with  death,  though  not  a 
felony.  Though  the  ground  of  distinction  into  felony 
and  misdemeanor  was  the  consequence  of  the  crime, 
of  course  originally  there  must  have  been  some  reason 
for  attaching  the  graver  consequences  to  one  act  and 
not  to  another.  This  was  furnished  by  a  consideration 
of  the  gravity  and  commonness  of  the  offence,  a  con- 
sideration not  attended  to  in  later  periods  (6). 

It  may  be  noticed  that  where  a  statute  declares  that 
an  offender  against  its  provisions  shall  be  deemed  to 
have  fdoni&udy  committed  the  act,  the  offence  is 
thereby  made  a  felony  (c). 


(2)  Fee-Ion.    For  lome  conjectural  derivations,  v.  4  St  Bl.  7. 

(a)  4  BL  95. 

(6)  Fit*  St  57. 

(c)  R.  v.  Johnson,  3  M.  &  SeL  556. 
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"Misdemeanor"  is  to  be  regarded  as  a  negative 
expression;  being  applied  to  indictable  crimes  not 
falling  within  the  class  of  felonies  (d).  In  a  wide  and 
general  sense,  the  term  is  also  used  synony mously  with 


"  crime." 


forfeiture  °f  Recently  (i  870)  the  legislature  struck  at  the  root  of 
the  distinction  we  have  been  treating  of;  but  the 
terms  "  felony  "  and  "  misdemeanour,"  having  become 
firmly  attached  to  the  various  indictable  offences,  still 
remain.  It  was  provided  that  no  confession,  verdict, 
inquest,  conviction,  or  judgment  of  or  for  any  treason, 
or  felony,  or  felo  de  se,  shall  cause  any  attainder  or 
corruption  of  blood,  or  any  forfeiture  or  escheat  (e). 

incidents  of         In  addition  to  the  distinction  as  to  forfeiture,  which 

felonies  and  .  .  ,  f  .  _    _  _ 

misdemeanors  we  have  just  seen  to  be  a  thing  of  the  past,  there  are 
contrasted.      0ther  points,  some  nominal,  others  real,  which  distin- 
guish felonies  from  misdemeanors : — 

i  As  to  arrest. — It  will  suffice  here  to  state  generally 
that  an  arrest  is  justifiable  in  certain  cases  of  supposed 
felony,  where  it  would  not  be  in  cases  of  supposed  mis- 
demeanor (/). 

ii.  As  to  the  trial. — Misdemeanors  may  be  tried 
upon  an  indictment,  inquisition,  or  information;  felonies 
upon  the  first  two  only. 

The  right  of  peremptory  challenge  is  confined  to 
those  charged  with  felony. 

(d)  "Their  general  name — misdemeanors — bad  behaviour — happily  de- 
scribes their  general  character.  The  principal  offences  included  under  this 
head  are  libel,  conspiracy,  and  nuisance.  The  connection  between  them 
may  not,  at  first  sight,  be  apparent ;  but  a  comparison  of  their  definitions 
will  show  that  though,  in  some  respects,  they  are  dissimilar,  the  essence 
of  all  these  offences  is  the  same, . .  .  Each  of  these  offences  is  based  upon 
the  notion  of  a  normal  state  of  repose  and  general  order,  which  it  is 
criminal  to  disturb  either  by  writing,  by  any  combination,  or  by  any  wil- 
ful act  or  omission. " — Fitz.  St.  145. 

(«)  33  *  34  Vict  c  23,  b  1. 

(/)  ▼.  P.  323  *  «?• 
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The  legislature  requires  that  certain  terms  of  penal 
servitude  should  be  inflicted  on  those  convicted  of 
felony  after  a  previous  conviction  for  felony,  or  for 
certain  misdemeanors :  whereas  there  is  no  such  pro- 
vision with  regard  to  misdemeanors  committed  after  a 
previous  conviction. 

On  minor  points  there  is  also  a  difference,  e.g.,  the 
form  of  oath  taken  by  the  jury  (#);  the  mode  of 
swearing  the  jury ;  again,  in  misdemeanor  the  defen- 
dant is  not  given  in  charge  to  the  jury  (A) ;  and  in 
felonies  the  prisoner  must  be  present  throughout  the 
trial,  and  the  jury,  when  the  trial  has  once  commenced, 
are  not  allowed  to  separate  till  their  verdict  has  been 
given,  or  they  have  been  discharged  from  giving  a 
verdict;  while  a  case  of  misdemeanor  may  be  tried 
although  the  accused  be  not  present,  if  he  have  pre- 
viously pleaded  (i),  and  the  jury  are  allowed  to  separate 
in  the  course  of  the  trial  just  as  in  civil  cases. 

iii.  As  to  the  civil  remedy. — As  we  have  seen  (/), 
the  felony  must  be  prosecuted  before  a  civil  action  is 
commenced  with  reference  to  the  same  act ;  in  misde- 
meanor there  is  no  such  necessity. 


to)  ▼.  p.  395- 

(A)  v.  p.  39& 

{%)  8th  report  of  the  Commissioners  on  Criminal  Law,  p.  143 ;  1  Chitty, 
Cr.  L.  532 ;  Arch.  155  ;  v.  also  p.  373. 

<i)  ▼•  P-  3- 
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CHAPTER  III. 

ESSENTIALS    OF   A   CRIME. 

In  order  to  ascertain  who  are  and  who  are  not  capable 
of  committing  crimes,  it  will  be  necessary  to  examine 
certain  terms  which  are  liable  to  confusion. 

In  the  first  place,  we  must  deal  with  those  elements 
which  occur  in  every  case  of  crime ;  and  the  absence  ot 
either  of  which  excludes  the  act  from  the  category  of 
crimes,  viz.,  Will,  Criminal  Intention,  or  Malice.  It  will 
be  more  convenient  to  treat  of  them  in  this  order, 
though  obviously  the  reverse  of  the  actual  sequence  of 
events. 

will.  To  will  an  act  is  "  to  go  through  that  inward  state 

which,  as  experience  informs  us,  is  always  succeeded 
by  motion  "  (k) ;  that  is,  unless  the  body  be  physically 
incapable.  And  will  is  to  be  distinguished  from  those 
wishes  which  are  not  carried  into  execution;  for 
example,  excited  by  jealousy,  I  wish  to  kill  B.,  but 
fear  of  the  law  prevents  me  from  willing  that  act.  If 
the  act  be  not  willed,  it  is  said  to  be  involuntary,  and 
of  course  does  not  render  its  doer  amenable  to  the 
criminal  law. 

intention.  Intention  is  the  "  fixing  the  mind  upon  the  act,  and 

thinking  of  it  as  of  one  which  will  be  performed  when 
the  time  comes  "  (/),  and  when  the  time  comes  (if  it 
ever  does)  the  act  is  willed.     The  willing  may  succeed 

,  « 

(*)  Fits.  St  77. 
(I)  Ibid. 
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the  intention  instantaneously,  or  years  may  intervene 
between  the  formation  of  the  intention  and  the  exercise 
of  the  will  An  example  will  explain  the  relation  of 
the  two  terms  more  clearly.  A.  hates  B.  In  conse- 
quence of  this  hatred  A.,  on  meeting  B.,  shoots  him 
dead.  Here  A.  makes  up  his  mind  to  shoot  B.  when  he 
meets  him ;  up  to  this  point,  as  long  as  the  two  are 
separated,  A/s  intention  only  is  formed.  He  meets  B. 
in  the  road,  and  carries  out  his  design  or  intention  by 
pulling  the  trigger.  Now  he  wills  the  act ;  that  is,  he 
wishes  it  in  such  a  way  as  to  cause  the  motion  of  his 
arm  and  finger  (m). 

In  this  example  a  third  element  appears.  The  Motive. 
motive  of  the  act  is  the  deadly  hatred.  Motive  may  be 
defined  as  "that  which  incites  and  stimulates  to 
action."  It  may  serve  as  a  clue  to  the  intention ;  but 
it  is  the  intention  which  determines  the  quality, 
criminal  or  innocent,  of  the  act  (n). 

So  much  for  intention  generally.     But  to  make  a  Malice,  or 

^^  "mm.4  I      * 

person  a  criminal,  the  intention  must  be  a  state  of  mind  Mention. '" 
forbidden  by  the  law.  I  utter  a  forged  note,  not  know- 
ing it  to  be  such,  and  therefore  not  intending  to 
defraud.  No  crime  is  committed.  But  if  I  have  such 
intention,  this  criminal  intention  stamps  the  act  with 
the  character  of  crime  (0).  The  guilty  state  of  mind, 
or  criminal  intention,  is  generally  known  by  the  term 
"  Malice ; "  a  term  which  is  truly  a  legal  enigma,  on 
account  of  the  many  and  conflicting  senses  in  which  it 
is  used.  As  synonymous  with  criminal  intention,  it  is 
thus  necessary  to  the  legal  conception  of  crime.  To 
secure  a  conviction,  as  a  general  rule,  malice  of  this 


(m)  "  Though  usually  both  intention  and  will  are  found  in  an  act,  either 
or  both  may  be  absent.  Both  are  wanting  when  a  man  in  a  convulsive 
fit  strikes  and  kills  another.  Intention  is  absent  in  the  case  of  an  infant. " 
—V.  Fite.  St.  78. 

(n)  Broom,  G.  L.  871. 

(©)  V.  Fitz.  St  81. 
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kind  must  be  directly  proved.  But  when  the  law  ex- 
pressly declares  an  act  to  be  criminal,  the  question  of 
intention  or  malice  need  not  be  considered ;  at  least, 
except  by  the  judge  in  estimating  the  amount  of 
punishment  (p).  Again,  in  some  cases,  this  intention 
is  presumed  from  a  circumstance,  and  it  lies  on  the 
accused  to  show  that  his  intention  was  innocent,  e.g., 
in  the  case  of  possession  of  recently  stolen  goods  (5). 

S!s^ttve      This  malice  is  found  not  only  k  caaes 

I.  Where  the  mind  is  actively  or  positively  in  fault, 
as  where  there  is  a  deliberate  design  to  defraud ;  but 
also 

II.  Where  the  mind  is  passively  or  negatively  to  blame, 
that  is,  where  there  is  culpable  or  criminal  inattention 
or  negligence.  A  common  example  of  this  is  man- 
slaughter by  a  surgeon  who  has  shown  gross  incom- 
petence in  the  treatment  of  the  deceased.  But  here 
the  criminality  consists  in  the  wilfully  incurring  the 
risk  of  causing  loss  or  suffering  to  others  (r).  So  that, 
in  fact,  the  malice  is  only  traced  one  stage  further 
back.  An  extreme  case  of  this  negative  malice  is  where 
there  is  merely  the  absence  of  a  thought  which  ought 
to  have  been  there,  as  in  the  non-repair  of  roads 
through  forgetfulness. 

Malice,  expreu      ft  js  usual  to  lay  down  that  malice  is  either 

or  implied.  J 


1.  Express,  or  in  fact,  as  where  a  person  with  a 
deliberate  mind  and  formed  design  kills  another. 

2.  Implied,  or  in  law,  as  where  one  wilfully  poisons 
another,  though  no  particular  enmity  can  be  proved ; 


{p)  Broom,  C.  L.  872. 

(?)  ▼•  P.  232. 

(r)  Broom,  C.  L.  874. 


ESSENTIALS  OF  A  CRIME.  15 

or  where  one  gives  a  perfect  stranger  a  blow  likely  to 
produce  death.  Here  there  is  a  wilful  doing  of  a 
wrongful  act  without  lawful  excuse ;  and  the  intention 
is  an  inference  of  law  resulting  from  the  doing  the 
act  (*).  The  law  infers  that  every  man  must  contem- 
plate the  necessary  consequences  of  his  own  act  (t). 

Here,  and  everywhere  in  dealing  with  malice,  there 
is  great  danger  of  deflection  into  malice  with  its  moral 
signification,  as  denoting  ill-will  or  malevolence.  In 
other  words,  of  confounding  motive  with  intention. 
Malice,  in  the  sense  of  malevolence,  is  not  essential  to 
a  crime ;  malice,  in  its  legal  signification  of  criminal 
intention,  is  (u). 

As  we  have  seen,  it  is  the  character  of  the  intention  intention. 

tit  a  4aa£  r*f 

that  determines  the  character  of  the  act ;  though  other  criminality, 
considerations,  for  example,  motives,  are  taken  into 
account  in  order  to  discover  the  intention.  The  same 
act  may  be  wholly  innocent,  a  civil  injury,  or  a  crime, 
according  to  the  intention.  For  example,  A.  takes  a 
horse  from  the  owner's  stable  without  his  consent  If 
he  intend  to  fraudulently  deprive  the  owner  of  the 
property  and  appropriate  the  horse  to  himself,  he  is 
guilty  of  the  crime  of  larceny.  If  he  intend  to  use  it 
for  a  time  and  then  return  it,  it  is  a  trespass  or  civil 
injury  only.  If  he  take  it  in  due  course  as  distress  for 
rent,  he  is  justified  and  not  exposed  to  any  ill  conse- 
quences (z). 

But  a  naked  intention  is  not  criminally  punishable, 
except,  as  it  is  said,  in  treason.     There  must  be  some 


(j)  4  Bl.  199,  v.  p.  166. 

(0  JL  t.  Dixon,  3  M.  &  SeL  15. 

(it)  "In  the  use  of  the  word  'malice,'  in  all  cases  there  is  undoubtedly 
always  a  lurking  reference  to  some  sort  of  moral  depravity,  though  per- 
haps only  of  a  temporary  sort  But  the  intangible  nature  of  such  an  element 
compels  the  legislature  and  the  judge  to  select  certain  determinate  signs 
as  essential  characteristics  of  this  depravity." — Amos,  Jurisprudence,  305. 

(*)  Broom,  C.  L.  871. 
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carrying*  out,  or  attempt  to  carry  out,  that  intention 
into  action.  In  other  words,  the  intention  is  to  be 
inferred  from  some  overt  act,  or  in  the  case  of  a  crime 
of  omission,  from  the  absence  of  some  overt  act  Thus, 
although  A.  has  resolutely  made  up  his  mind  to  shoot 
B.  when  next  he  meets  him,  and  confesses  this  reso- 
lution, the  law  is  powerless  to  deal  with  him ;  but 
directly  he  does  anything  in  pursuance  of  that  design, 
he  is  within  the  grasp  of  the  law.  The  reason  for  this 
rule  is  obvious,  namely,  the  difficulty,  or  rather  impos- 
sibility, of  proving  a  mere  intention. 

If  there  be  present  a  criminal  intention,  the  prisoner 
is  not  exculpated  because  the  results  of  the  steps  he  ^ 
takes  to  carry  out  that  intention  are  other  than  those 
he  anticipated  or  intended.  For  example,  if  A.,  intend- 
ing to  shoot  B.,  shoots  C,  mistaking  C.  for  B.  To  such 
a  length  is  this  doctrine  extended,  that  if  A.  shoots  at 
B.'s  poultry  and  by  accident  kills  a  man,  if  his  intention 
be  to  steal  the  poultry,  he  will  be  guilty  of  murder. 
The  act,  viz.,  the  shooting,  is  willed,  and  the  intention 
is  criminal  (and  felonious) ;  therefore  the  essentials  of 
a  crime  are  furnished,  and  the  result  determines  what 
the  crime  is.  This  is  not  the  only  respect  in  which  the 
gravity  and  nature  of  the  crime  are  determined  by  cir- 
cumstances over  which  he  has  not  control.  Thus,  if  B. 
receives  a  blow  from  A.,  and,  through  the  unskilful 
treatment  of  the  wound  by  the  surgeon,  dies,  A.  will  be 
guilty  of  murder  or  manslaughter.  The  intention  is, 
then,  not  the  sole  gauge  of  criminal  liability. 

Attempts.  Though  a  mere  intention  is  not  punishable,  an 
attempt  to  commit  a  crime  is  itself  a  crime,  and  there- 
fore the  subject  of  punishment.  That  which  the  law 
wishes  to  discover  is  the  intention,  and  an  attempt 
equally  with  a  completion  of  the  offence  will  be  evi- 
dence of  this.  What  is  sufficient  to  constitute  an 
attempt  ?  An  attempt  may  be  said  to  be  the  doing  of 
any  of  the  acts  which  must  be  done  in  succession  before 
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the  desired  object  can  be  accomplished ;  or  ratter,  with 
the  limitation  that  the  attempt  must  be  an  act  directly 
approximating  to  the  commission  of  the  offence.  Thus 
procuring  a  die  for  coining  was  held  an  act  in  further- 
ance of  the  criminal  purpose  sufficiently  proximate  to 
the  offence  (y) ;  but  not  so  the  buying  a  box  of  matches 
for  setting  a  stack  of  corn  on  fire  (2).  But  the  act 
must  have  been  such  that,  if  no  interruption  had  taken 
place,  the  principal  offence  would  have  been  success- 
fully committed ;  so  that  if  a  person  puts  his  hand  into 
a  pocket  with  intent  to  steal  what  is  there,  and  the 
pocket  is  empty,  he  cannot  be  convicted  of  an  attempt 
to  steal  (a). 

Every  attempt  to  commit  a  crime  is  itself  an  indict- 
able misdemeanor  at  common  law.     In  some  cases,  it    . 
is  specially  provided  that  it  shall  amount  to  a  felony, 
e.g.,  attempt  to  murder  (&). 

If  on  the  trial  of  a  person  charged  with  felony  or  Verdict  <>f 
misdemeanor,  the  jury  do  not  think  that  the  oflfence^JJmeiitfor 
was  completed,  but,  nevertheless,  are  of  the  opinion  that th.6  complete 
an  attempt  was  made,  they  may  express  this  in  their 
verdict.     The  prisoner  is  then  dealt  with  as  if  he  had 
been  convicted  on  an  indictment  for  the  attempt.     But 
of  course  he  is  not  liable  to  be  prosecuted  afterwards 
for  the  attempt  (c). 

As  a  rule,  attempts  are  punished  less  severely  than  punishment  of 
the  corresponding  consummate  crimes,  though  the  mis-  artelllPtB- 
chief  may  be  as  great  in  the  one  case  as  the  other.     It 
is  with  a  view  to  cases  in  which  the  complete  offence  is 


(y)  R.  t.  Roberts,  25  L.  J.  (M.C.)  17. 

(e)  R.  v.  Taylor,  iF.&F.  511. 

{a)  R.  r.  Collins,  33  L.  J.  (M.C.)  177. 

(b)  24  &  25  Vict.  c.  100,  ss.  11-15. 

(c)  14  &  15  Vict  c.  100,  s.  9. 

B 
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• 

more  mischievous  that  the  distinction  is  made,  so  as  to 
give  the  person  a  locus  pasnitentice  before  the  consum- 
mation. It  may  be  noticed  that  this  consummation  is 
prevented  sometimes  by  the  penitence  of  the  party, 
sometimes  by  extrinsic  causes  (d). 

(d)  Austin,  1098. 
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CHAPTER  IV. 

PERSONS   CAPABLE   OF   COMMITTING  CRIMES. 

Every  man  must  be  presumed  to  be  responsible  for  his  Exemptions 

*  from  criminal 

acts  until  the  contrary  is  clearly  shewn.     If  an  act  reiponiibUity. 
ordinarily  falling  within  the  scope  of  the  criminal  law 
be  committed,  the  law  presumes  that  it  was  done  wil- 
fully and  with  malicious  intent.     Therefore  it  lies  on 
the  accused  to  rebut  this  presumption. 

There  are  certain  exemptions  from  criminal  respon- 
sibility, or  rather,  under  certain  circumstances,  acts 
which  would  otherwise  be  criminal,  on  some  special 
ground  are  not  deemed  so.  The  foregoing  examination 
of  the  essential  elements  of  crime  enables  us  to  deter- 
mine what  is  the  nature  of  these  exemptions ;  inasmuch 
as  they  are  founded,  as  a  rule,  on  the  absence  of  one  of 
those  essentials.  In  one  or  two  instances,  however, 
other  considerations,  either  of  policy  or  well-advised 
lenity,  are  entertained,  e.g.,  in  the  case  of  crimes  com- 
mitted by  ambassadors. 

The  several  instances  of  irresponsibility  may  be  Clarification 
reduced  to  the  following  classes :—  of  exemPtioM- 


I.  Absence  of  criminal  intention  or  malice,  includ- 


ing :- 


Insanity:  Infancy:  Ignorance  (mistake). 

2.  Absence  of  will,  i.e.,  the  act  is  purely  involun- 
tary:— 

Misfortune,  &c. :  Physical  compulsion. 
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3.  Instant  and  well-grounded  fear,  stronger  than  the 
fear  naturally  inspired  by  the  law  (e) : — 

Fear  of  excessive  unlawful  harm.     Coercion  of 
married  women. 

In  each  of  these  cases  (1-3)  the  fear  of  punishment 
is  not  calculated  to  act  upon  the  person  so  as  to  deter 
him,  or  to  deter  others  by  making  him  an  example ; 
therefore  the  punishment  would  be  inoperative  and 
worse  than  useless. 

4.  When  an  act,  under  ordinary  circumstances 
criminal,  is  denuded  of  that  character,  inasmuch  as  it 
is  directly  authorised  by  the  law : — 

In  pursuance  of  legal  duty;  e.g.,  the  sheriff  hanging 
a  criminal 

In  pursuance  of  legal  right ;  e.g.,  slaying  in  self- 
defence. 

Here,  as  in  the  first  class,  there  is  no  criminal 
intention. 

Each  of  these  grounds  of  exemption  must  now  be 
dealt  with. 

la.  insanity.  Insanity. — With  regard  to  no  subject  in  criminal  law 
is  there  so  much  obscurity  and  uncertainty  as  on  the 
question  of  the  responsibility  or  irresponsibility  of  a 
prisoner  when  the  state  of  his  mind  at  the  time  of  the 
commission  of  the  act  is  the  point  at  issue.  It  has 
often  been  asserted,  and  not  without  a  considerable 
degree  of  truth,  that  the  acquittal  or  conviction  of 
a  prisoner,  when  insanity  is  alleged,  is  more  or  less 
a  matter  of  chance.  The  subject  is  one  on  which 
the  views  taken  by  medical  men  differ  most  widely 
from   those    taken    by  lawyers;  and  as  the   former 

(e)  Austin,  1092,  Ac. 


PEBSONS  CAPABLE  OF  COMMITTING  CHIMBS.  21 

are  generally  the  most  important  witnesses  in  cases 
of  alleged  insanity,  the  confusion  is  by  no  means 
diminished  (/). 

Two  classes  of  mental  alienation  are  usually  recog-  idiocy  and 

,  insanity. 

nized : — 

1 .  DemeniianatwralistOT  a  nativitate — in  other  words, 
idiocy,  or  continuous  weakness  of  mind  from  birth, 
without  lucid  intervals :  a  person  deaf  and  dumb  from 
birth  is  by  presumption  of  law  an  idiot,  but  it  may  be 
shewn  that  he  has  the  use  of  his  understanding. 

2.  Dementia  accidentalis,  or  adventitia  —  usually 
termed  insanity,  in  the  narrower  signification.  The 
mind  is  not  naturally  wanting  or  weak,  but  is  deranged 
from  some  cause  or  other.  It  is  either  partial  (insanity 
upon  one  or  more  subjects,  the  party  being  sane  upon 
all  others)  or  total.  It  is  also  either  permanent  (usually 
termed  madness)  or  temporary  (the  object  of  it  being 
afflicted  with  his  disorder  at  certain  periods  only, 
with  lucid  intervals),  which  is  usually  denominated 
lunacy  (g). 

Three  stages  in  the  history  of  the  law  of  insanity  History  of 
may  be  discerned.  The  first,  outrageous  as  it  was,  may  inanity? 
be  illustrated  by  the  following  dictum  of  an  English 
judge: — A  man  who  is  to  be  exempted  from  punish- 
ment "  must  be  a  man  that  is  totally  deprived  of  his 
understanding  and  memory,  and  doth  not  know  what 
he  is  doing,  no  more  than  an  infant,  than  a  brute,  or  a 
wild  beast  (A)."     The  second  stage  regarded  as  the  test 


(/)  "  There  is  great  difference  of  opinion  as  to  the  cause  of  the  uncer- 
tainty ;  the  lawyers  asserting  that  it  is  owing  to  the  fanciful  theories  of 
medical  men,  who  never  fail  to  find  insanity  when  they  earnestly  look  for 
it,  the  latter  protesting  that  it  is  owing  to  the  unjust  and  absurd  criterion 
of  responsibility  which  is  sanctioned  by  the  law.'' — Maudsley's  Responsi- 
bility in  Mental  Disease  (1874),  101. 

iff)  v.  Bac.  Abr.  Idiots.  As  to  dementia  affcctata,  or  drunkenness, 
▼.  p.  25. 

(A)  R  v.  Arnold,  16  St  TV.  764. 


22  PERSONS  CAPABLE  OF  COMMITTING  CRIMES. 

of  responsibility  the  power  of  distinguishing  right  from 
wrong  in  the  abstract  (i).  The  third  stage,  unhappily, 
•  is  that  in  which  we  live ;  though  common  sense  may 
soon  inaugurate  a  fourth.  The  existing  state  of 
doctrines  dates  from  the  trial  of  M'Naughten  in  the 
year  1843  (/)• 

M'Naughtcn'B  Certain  questions  were  propounded  by  the  House  of 
Lords  to  the  judges.  The  substance  of  their  answers 
was  to  the  following  effect : — "  To  establish  a  defence 
on  the  ground  of  insanity,  it  must  be  clearly  proved 
that,  at  the  time  of  the  committing  of  the  act,  the  party 
accused  was  labouring  under  such  a  defect  of  reason, 
from  disease  of  the  mind,  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing,  or,  if  he  did  know  it, 
that  he  did  not  know  he  was  doing  what  was  wrong"  (&). 
Thus  the  question  of  knowledge  of  right  or  wrong, 
instead  of  being  put  generally  and  indefinitely,  is  put 
in  reference  to  the  particular  act  at  the  particular  time 
of  committing  it 

Partial  As  to  partial  insanity,  that  is,  when  a  person  is  sane 

msani  y"  on  all  matters  except  one  or  more,  the  judges  declared 
that  "  he  must  be  considered  in  the  same  situation  as 
to  responsibility  as  if  the  facts  with  respect  to  which 
the  delusion  exists  were  real  For  example,  if,  under 
the  influence  of  his  delusion,  he  supposes  another  man 
to  be  in  the  act  of  attempting  to  take  away  his  life, 
and  he  kills  that  man,  as  he  supposes,  in  self-defence, 
he  would  be  exempt  from  punishment.  If  his  delusion 
was  that  the  deceased  had  inflicted  a  serious  injury  to 
his  character  and  fortune,  and  he  killed  him  in  revenge 
for  such  supposed  injury,  he  would  be  liable  to  punish- 


(t)  &  v.  Bdlingkam,  ColL  636. 

(J)  10  Gl.  &  Fin.  200  ;  I  G.  ft  K.  13a 

(ifc)  Gf.  Alison's  Principles  of  Criminal  Law  of  Scotland,  pp.  645,  654. 
"  The  insanity  must  have  been  of  such  a  kind  as  entirely  to  deprive  the 
prisoner  of  the  use  of  reason,  at  applied  to  the  ad  in  question,  and  of  the 
knowledge  that  he  was  doing  wrong  in  committing  it" 
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ment "  (/).  After  laying  down,  as  above,  what  may 
be  called  the  "  particular  right  and  wrong  theory,"  they 
abandon  it  here,  and  also  in  another  answer,  where,  still 
dealing  with  partial  delusions,  they  express  their 
opinion  that  "notwithstanding  the  party  accused  did 
the  act  complained  of  with  a  view,  under  the  influence 
of  insane  delusion,  of  redressing  or  revenging  some 
supposed  grievance  or  injury,  or  of  producing  some 
public  benefit,  he  is  nevertheless  punishable  if  he  knew 
at  the  time  of  committing  such  crime  that  he  was 
acting  contrary  to  the  law  of  the  land  "  (m). 

It  has  been  held  that  an  apparent  absence  of  motive  Absence  of 
for  the  deed  is  not  any  ground  for  inferring  an  irresis-  irres'istibie 
tible  and  insane  impulse ;  and  that  though  there  be  an  lmPul§e*- 
irresistible  impulse,  if  there  be  no  real  delusion  as  to 
any  fact,  it  affords  no  defence  (n).     Why  a  man  should 
be  punished  for  what  he  cannot  resist,  it  is,  perhaps, 
hard  to  comprehend  (0). 


[1)  "  Here  is  an  unhesitating  assumption  that  a  man,  having  an  insane 
delusion,  has  the  power  to  think  and  act  in  regard  to  it  reasonably;  that, 
at  the  time  of  the  offence,  he  ought  to  have  and  exercise  the  knowledge 
and  self-control  which  a  sane  man  would  have  and  exercise,  were  the  facts 
with  respect  to  which  the  delusion  exists  real ;  that  he  is,  in  fact,  bound 
to  be  reasonable  in  his  unreason,  sane  in  his  insanity." — Maudsley,  97. 

(to)  For  strictures  on  these  principles  of  "  exquisite  inhumanity,"  see 
remarks  of  Judge  Ladd  in  State  v.  Jonet,  50  New  Hampshire  Reports,  369. 

(n)  R.  ▼.  Haynes,  1  F.  &  F.  666.     JL  v.  Barton,  3  Cox,  275. 

(0)  It  may  be  interesting  to  notice  how  succinctly  the  proposed 
Criminal  Code  of  1880  dealt  with  this  question  of  insanity  : — 

"No  person  shall  be  convicted  of  an  offence  by  reason  of  an  act  done 
or  omitted  by  him  when  labouring  under  natural  imbecility  or  disease 
of  the  mind,  to  such  an  extent  as  to  render  such  person  incapable  of 
appreciating  the  nature  and  quality  of  the  act  or  omission,  and  of  know- 
ing that  such  act  or  omission  was  wrong. 

"  A  person  labouring  under  specific  delusions,  but  in  other  respects 
sane,  shall  not  be  acquitted  on  the  ground  of  insanity  under  the  provi- 
sions hereinafter  contained  unless  the  delusions  caused  him  to  believe  in 
the  existence  of  some  state  of  things  which  if  it  existed  would  justify  or 
excuse  his  act  or  omission.  Insanity  before  or  after  the  time  when  he 
committed  or  omitted  the  act,  and  insane  delusions  though  only  partial, 
may  be  evidence  that  the  offender  was  at  the  time,  when  he  committed 
or  omitted  the  act,  in  such  a  condition  of  mind  as  to  render  him  irre- 
sponsible for  such  act  or  omission. 

"  Every  one  shall  be  presumed  to  be  sane  at  the  time  of  doing  or  omit- 
ting any  act  until  the  contrary  is  proved." 
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Evidence  of 
medical  wit- 
nesses. 


As  to  medical  evidence  on  the  question  of  insanity — 
a  witness  of  medical  skill  may  be  asked  whether,  as- 
suming certain  facts,  proved  by  other  witnesses,  to  be 
true,  they,  in  this  opinion,  indicate  insanity.  But  he 
cannot  be  asked,  although  present  in  Court  during  the 
whole  trial,  whether  from  the  evidence  he  has  heard 
he  is  of  opinion  that  the  prisoner,  at  the  time  he  com- 
mitted the  alleged  act,  was  of  unsound  mind ;  for  such 
a  question,  unlike  the  previous  one,  involves  the  deter- 
mination of  the  truth  of  the  evidence,  which  it  is  for 
the  jury  to  determine  (jp). 


Trial,  when 
insanity  is 
pleaded. 


The  law  presumes  sanity :  and,  therefore,  the  burden 
of  the  proof  of  insanity  lies  on  the  defence.  Even 
in  the  case  of  an  acknowledged  lunatic,  the  offence 
is  presumed  to  have  been  committed  in  a  lucid  in- 
terval, unless  the  contrary  be  shewn.  It  is  for  the 
petty  jury  to  decide  whether  a  case  of  insanity,  recog- 
nized as  such  by  the  law,  has  been  made  out  The 
grand  jury  have  no  right  to  ignore  a  bill  on  the  ground 
of  insanity.  The  jury  are  obliged  to  attend  to  the 
directions  of  the  judge  as  to  what  is  called  the  law  on 
the  subject,  but  which  is  rather  an  erroneous  opinion 
as  to  a  matter  of  fact.  There  seems  to  be  no  sound 
reason  for  withdrawing  any  part  of  the  question  of 
insanity  from  the  jury — a  thing  which  is  done  when 
the  artificial  test  of  responsibility  is  propounded  to 
them  (q).  When,  on  the  part  of  the  defence,  the  in- 
sanity of  the  prisoner  at  the  time  of  the  commission  of 
the  offence  is  given  in  evidence,  and  the  jury  acquit 
him,  they  must  find  specially  whether  he  was  insane  at 
the  time  of  the  commission  of  the  offence,  and  declare 
whether  they  acquit  him  on  that  ground.     If  they  so 


(p)  R.  v.  France*,  4  Cox,  57.    See  Also  Af'Naughtens  Cage. 

(q)  "  If  the  tests  of  insanity  are  matters  of  law,  the  practice  of  allow- 
ing experts  to  testify  what  they  are  should  be  discontinued  ;  if  they  are 
matters  of  fact,  the  judge  should  no  longer  testify  without  being  sworn 
as  a  witness,  and  showing  himself  qualified  to  testify  as  an  expert." — 
Judge  Doe  in  State  v.  Pike,  49  New  Hamp.  Rep.  399. 
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acquit  him  on  the  ground  of  insanity,  the  court  will 
order  him  to  be  kept  in  proper  custody  till  the  Queen's 
pleasure  be  known ;  and  the  Queen  may  order  the  con- 
finement of  such  person  during  her  pleasure  (r).  So  if 
a  person  indicted  is  insane,  and  upon  arraignment  is 
found  insane  by  a  jury  impanelled  to  discover  his  state 
of  mind,  so  that  he  cannot  be  tried;  or  if  on  his 
trial,  or  when  brought  up  to  be  discharged  for  want 
of  prosecution,  he  appears  to  the  jury  to  be  insane, 
the  court  may  record  such  finding,  and  order  him 
to  be  kept  in  custody  till  the  Queen's  pleasure  be 
known  (s). 

In  accordance  with  the  dictates  of  humanity  no 
criminal  proceedings  can  be  taken  against  a  man  while 
he  is  non  compos  mentis.  Thus,  if  a  man  commit 
murder  and  become  insane  before  arraignment,  he 
cannot  be  arraigned;  if  after  trial  before  judgment, 
judgment  cannot  be  pronounced;  if  after  judgment 
before  execution,  execution  will  be  stayed  (t). 

Drunkenness. — Drunkenness  is  sometimes  termed  Drunkenness 
dementia  affectata — acquired  madness.  A  state  of 
voluntary  intoxication  is  not  any  excuse  for  crime  (u). 
It  is  true  that  the  sanctions  of  the  law  cannot  be  sup- 
posed to  exert  ail  equal  influence  on  the  mind  and  con- 
duct of  a  person  in  this  state ;  but  the  initiation  of  the 
crime  may  be  said  to  date  back  to  the  time  when  the 
offender  took  steps  to  deprive  himself  of  his  reason.  It 
is  evident  that  if  drunkenness  were  allowed  to  excuse, 
the  gravest  crimes  might  be  committed  with  impunity 
by  those  who  either  counterfeited  the  state  or  actually 
assumed  it 

It  would  be  incorrect  to  say  that  the  consideration  When  to  be 

considered. 


(*■)  39  &  40  Geo.  3,  c.  94,  b.  1 ;  3  &  4  Vict  c.  54,  s.  3. 

(#)  39  &  40  Geo.  3,  c.  94,  8.  2. 

(*)  1  Hale,  P.  C.  34. 

(u)  v.  P carton  %  (hue,  2  Lew.  C.  C.  144. 
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of  drunkenness  is  never  entertained  in  the  criminal 
law/  Though  it  is  no  excuse  for  crime,  yet  it  is  some- 
times an  index  of  the  quality  of  an  act  Thus,  it  may 
he  taken  into  account  by  the  juiy  when  considering 
the  motive  or  intent  of  a  person  acting  under  its  influ- 
ence ;  for  example,  on  the  question  whether  a  person 
who  struck  a  blow  was  excited  by  passion  or  acted 
from  ill-will;  whether  expressions  used  by  the  pri- 
soner were  uttered  with  a  deliberate  purpose,  or  were 
merely  the  idle  expressions  of  a  drunken  man  (#).  So 
M.  could  not  have  intended  suicide  if  she  were  so 
drunk  that  she  did  not  know  what  she  was  doing  (y). 

Of  course  if  the  drunkenness  be  involuntary,  as  for 
example,  if  it  be  by  the  contrivance  of  the  prisoner's 
enemies,  he  will  not  be  accountable  for  his  action  while 
under  that  influence.  Also,  if  drunkenness  has  become 
habitual  and  confirmed,  so  as  to  produce  the  disease  of 
insanity,  this  insanity,  equally  with  other  kinds  of 
mental  disease,  may  be  pleaded  in  defence. 

16.  infancy,  as       Infancy. — Infancy  can  be  used  in  defence  only  as 
crime.  evidence  of  the  absence  of  criminal  intention,  though 

there  are  certain  presumptions  of  the  law  on  the  sub- 
ject, some  of  which  may,  some  of  which  may  not,  be 
rebutted. 

The  age  of  discretion,  and  therefore  of  responsibility, 
varies  according  to  the  nature  of  the  crime.  What  the 
law  technically  terms  "  infancy "  does  not  terminate 
till  the  age  of  twenty-one  is  reached;  but  this  is  not 
the  "  infancy M  which  is  the  criterion  in  the  criminal 
law.  Two  other  ages  have  been  fixed  as  points  with 
reference  to  which  the  criminality  of  an  act  is  to  be 
considered. 


{x)  R.  v.  Thomas,   7  O.  &  P.  817. 
(y)  R.  v.  Moore,  3  C.  &  K.  319. 
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Under  the  age  of  seven,  an  infant  cannot  be  con-  Pint  period, 
victed  of  a  felony ;  for  until  he  reaches  that  age  he  is 
presumed  to  be  doli  incapax ;  and  this  presumption 
cannot  be  rebutted  by  the  clearest  evidence  of  a  mis- 
chievous discretion  (z). 

Between  seven  and  fourteen,  he  is  still,  primd  facie,  Seoond  period, 
deemed  by  law  to  be  doli  incapax;  'but  this  presump- 
tion may  be  rebutted  by  clear  and  strong  evidence  of 
such  mischievous  discretion  (a),  the  principle  of  the 
law  being  nuditia  supplet  cetatem.  Thus,  a  boy  of  the 
age  of  ten  years  was  hanged  for  killing  his  companion ; 
he  having  manifested  a  consciousness  of  guilt,  and  a 
discretion  to  discern  between  good  and  evil,  by  hiding 
the  body  (b).  There  is  one  exception  to  this  rule, 
grounded  on  presumed  physical  reasons.  A  boy  under 
the  age  of  fourteen  cannot  be  convicted  of  rape  or 
similar  offences,  even  though  he  has  arrived  at  the 
full  state  of  puberty.  He  may,  however,  be  convicted 
as  principal  in  the  second  degree. 

Between  fourteen  and  twenty-one,  an  infant  is  pre-  Third  period, 
sumed  to  be  doli  capax,  and  accordingly,  as  a  rule,  may 
be  convicted  of  any  crime,  felony  or  misdemeanor. 
But  this  rule  is  subject  to  exceptions,  notably  in  the 
case  of  offences  consisting  of  mere  non-feasance ;  as,  for 
example,  negligently  permitting  felons  to  escape,  not 
repairing  highways,  &c.  It  is  given  as  a  reason  for 
the  exemption  in  cases  of  the  latter  character  that,  not 
having  the  command  of  his  fortune  till  twenty-one,  the 
person  wants  the  capacity  to  do  those  things  which  the 
law  requires  (c). 

Though,  as  we  have  seen,  infants  who  have  arrived  Juvenile 

offenders. 


(*)  A  prcenmptio  juris  et  dejure,  v.  p.  435. 
(a)  A  prcuumptio  juris,  ▼.  p.  435. 
(6)  1  Hale,  P.  C.  26,  27;  v.  Yoik't  Case,  Foot  7a 
(c)  4  BL  22. 


28 


PERSONS  CAPABLE  OF   COMMITTING  CRIMES. 


ic.  Ignorance, 
as  an  excuse 
for  crime. 
Ignorance  of 
law. 


at  years  of  discretion  are  not  to  be  allowed  to  commit 
crimes  with  impunity,  we  shall  find  that  in  certain 
cases  the  law  deals  with  juvenile  offenders  in  an  ex- 
ceptional way,  in  order,  if  possible,  to  prevent  their 
becoming  confirmed  criminals  (d). 

Ignorance  (including  mistake). — Two  kinds  of  igno- 
rance must  be  distinguished — Ignorance  of  Law — 
Ignorance  of  Fact.  It  is  a  leading  principle  of  Eng- 
lish law  that  ignorance  of  law  in  itself  will  never 
excuse.  Though  it  is  implied  in  some  of  the  excuses 
of  which  we  have  treated,  e.g.,  infancy,  the  ignorance 
of  the  law  is  not  the  ground  of  exemption  («).  It  is  no 
defence  for  a  foreigner  charged  with  a  crime  committed 
in  England  that  he  did  not  know  he  was  doing  wrong 
the  act  not  being  an  offence  in  his  own  country  (/). 


o» 


Ignorance  of 
fact. 


Ignorance  or  mistake  of  fact  will  or  will  not  excuse, 
according  as  the  original  intention  was  or  was  not 
lawful.  For  example,  if  a  man,  intending  to  kill  a 
burglar  in  his  house,  kill  his  servant,  he  will  not  be 
guilty  of  an  offence.  But  if  intending  to  do  grievous 
bodily  harm  to  A.,  he,  in  the  dark,  kill  B.,  he  will  be 
guilty  of  murder. 

The  cases  we  have  been  noticing  are  those  in  which 
the  exemption  from  the  normal  liability  is  grounded  on 
the  absence  of  criminal  intention  or  malice.  Those  in 
which  the  ground  of  exemption  is  absence  of  will,  or,  in 
other  words,  involuntary  acts,  require  very  little  con- 
sideration. 


2a.  Accident,  Accident  (including  misfortune,  mishap,  &c.) — To 
excuse  for  be  valid  as  an  excuse,  the  accident  must  have  happened 
cnme.  jn  ^e  performance  of  a  lawful  act  with  due  caution. 


(d)  ▼.  p.  482. 

(e)  v.  Austin,  496. 

(/)  R  v.  E$opt  7  C.  &  P.  456. 
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For  example,  A.,  properly  pursuing  his  work  as  a  slater, 
lets  fall  a  slate  on  B.'s  head ;  B.  dies  in  consequence  of 
the  injury.  Here  A.  will  not  be  liable ;  but  it  would 
have  been  otherwise  had  he  at  the  time  been  engaged 
in  some  criminal  act ;  or  if  he  had  not  exercised  proper 
skill  or  care.  We  shall  find  cases  of  this  description 
most  frequently  in  drawing  the  line  between  culpable 
and  excusable  homicide. 

Physical   Compulsion — As  if  A.  kills  R  with  C.'s  a6-  «*•««! 

9  r  compulsion. 

hand 

The  third  division  comprises  cases  where  the  act  is 
done  under  a  fear  stronger  than  that  which  the  law 
inspires. 

Fear  of  Excessive  and  Unlawful  Harm. — When  a  3«-  Duress  per 
person  is  driven  to  commit  an  offence  by  such  threats 
and  menaces  of  personal  violence  from  others  as  induce 
a  well-grounded  apprehension  of  present  death  or 
grievous  bodily  harm,  in  some  cases  he  is  excused. 
The  danger  must  threaten  his  person ;  it  will  not  be 
sufficient  if  it  only  endangers  his  property.  And  this 
plea  of  duress  per  minas  will  not  be  of  avail  in  every 
crime.  Thus,  though  a  man  be  violently  assaulted, 
and  has  no  other  possible  means  of  escaping  death  but 
by  killing  an  innocent  person,  if  he  commit  the  act  he 
will  be  guilty  of  murder ;  for  he  ought  rather  to  die 
himself  than  escape  by  the  murder  of  an  innocent  man. 
But  in  such  case  he  may  kill  his  assailant  (g).  Ques- 
tions of  this  sort  are  especially  likely  to  occur  when 
persons  are  compelled  to  join  in  a  rebellion  or  riot  (A). 

Slate  of  Married  Women. — In  cases  of  felony,  if  a  36.  Married 
married  woman  commits  the  crime  in  the  presence  of  JIrti2pj£en 

sible. 


(g)  1  Hale,  P.  C.  51. 

{h)  R  ▼.  M'Growther,  Fort.  13 ;  9  St.  Tr.  566. 


JO  PERSONS  CAPABLE  OF  COMMITTING  CRIMES. 

her  husband,  the  law  presumes  that  she  acts  under  his 
coercion,  and  therefore  excuses  her  from  punishment. 
But  this  exemption  is  not  allowed  in  all  felonies,  though 
it  seems  unsettled  where  the  line  is  drawn.  It  appears 
that  the  wife  is  liable  in  treason,  murder,  manslaughter, 
and  robbery  (i).  In  no  case  is  she  excused  if  her  hus- 
band be  not  present*  not  even  if  the  act  be  done  by  his 
order  (A).  The  presumption  of  law  may  be  rebutted 
by  evidence.  Thus,  if  it  can  be  shewn  that  she  acted 
voluntarily,  at  least  if  she  took  a  principal  part  in  the 
commission  of  the  crime,  she  will  be  convicted,  although 
her  husband  were  present  (I). 

In  cases  of  misd^eanor,  the  prevailing  opinion 
seems  to  have  been  that  the  wife  is  responsible  for  her 
acts,  although  her  husband  be  present  at  the  commis- 
sion. However,  in  recent  cases,  this  has  been  doubted, 
and  the  rule  prevailing  in  felony  applied  (m).  At  any 
rate,  the  exemption  does  not  extend  to  those  offences 
relating  to  domestic  matters  and  the  government  of 
the  house,  in  which  the  wife  may  be  supposed  to  have 
a  principal  share,  as  for  keeping  a  disorderly  or  gaming- 
house. 

It  requires  the  co-operation  of  two,  at  least,  to  con- 
stitute a  conspiracy.  Of  this  crime,  therefore,  a  hus- 
band and  wife  cannot  by  themselves  be  convicted, 
inasmuch  as  in  the  eye  of  the  law  they  are  regarded 
as  one  person.  So  a  wife  cannot  be  convicted  of  steal- 
ing her  husband's  goods ;  nor  of  harbouring  him  when 
he  has  committed  a  crime. 

No  other  This  relation  of  wife  to  the  husband  is  the  only  one 

relation  an 
excuic 

(i)  R.  v.  Manning,  2  C.  &  K  903  ;  R.  v.  Onue,  8  C.  &  P.  541  ; 
1  Hale,  P.  G.  45-48 ;  I  Hawk.  o.  i  a.  11 ;  I  Ruas.  139 ;  Starkie  on 
Evidence,  tit  Husband  and  Wife. 

(k)  JL  v.  Morrit,  R.  &  R.  27a 

(I)  R.  v.  Torpey,  12  Cox,  45. 

(»)  R.  ▼.  Price,  8  C.  &  P.  19 ;  R.  v.  Torpey,  tupn. 
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which  the  law  recognises  as  a  shield  from  criminal 
punishment.  The  other  private  relations,  parent  and 
child,  master  and  servant,  will  not  excuse  nor  extenuate 
the  commission  of  any  crime ;  either  child  or  servant 
being  liable  notwithstanding  the  command  or  coercion 
of  the  parent  or  master. 

Certain  exceptional  cases,  where  the  ordinary  rules 
as  to  capability  of  committing  crime  do  not  entirely 
prevail,  require  a  brief  notice. 

The  Sovereign. — The  sovereign  can  do  no  wrong :  The  loTereign 
therefore  he  is  not  amenable  to  the  ordinary  criminal 
courts  of  his  kingdom.  Blackstone  forbids  us  even  to 
imagine  such  delinquency  on  the  part  of  the  sovereign. 
"  He  is  not  under  the  coercive  power  of  the  law ;  which 
will  not  suppose  him  capable  of  committing  a  folly, 
much  less  a  crime.  We  are,  therefore,  out  of  reve- 
rence and  decency,  to  forbear  any  idle  inquiries  of 
what  would  be  the  consequence  if  the  king  were  to 
act  thus  and  thus ;  since  the  law  deems  so  highly  of 
his  wisdom  and  virtue,  as  not  even  to  presume  it 
possible  for  him  to  do  anything  inconsistent  with  his 
station  and  dignity ;  and  therefore  has  made  no  pro- 
vision to  remedy  such  a  grievance  "  (n).  Inasmuch  as 
it  is  presumed  that  he  can  do  no  wrong,  although 
he  commands  an  unlawful  act  to  be  done,  e.g.,  an 
unlawful  arrest,  the  instrument  is  not  indemnified, 
but  is  punishable. 

Corporations. — Even  corporations  aggregate,  such  as  Corporations 
railway  companies,  may  be  indicted  by  their  corporate  "*  cnme' 
names  for  breaches  of  duty;  whether  such  breaches 
consist  of  wrongful  acts,  e.g.,  obstructing  highways; 
or    wrongful    omissions,    e.g.,    neglecting    to    repair 
bridges  (o).     A  corporation  may  also  be  indicted  by 

(n)  4  EL  33. 

(o)  R.  v.  Birmingham  anfi  Qloucettcr  Railway  Co.,  9  0.  &  P.  469 ; 
2  Q.  B.  47. 
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its  corporate  name  and  fined  for  an  assault  committed 
or  a  libel  published  by  its  order  (p). 

Aliens. — Foreigners  who  commit  crimes  in  England 
are  punishable  exactly  as  if  they  were  natural-born 
subjects.  It  is  no  defence  on  behalf  of  a  foreigner  that 
he  did  not  know  he  was  doing  wrong,  the  act  not  being 
an  offence  in  his  own  country.  Though  this  is  no 
defence,  it  may  mitigate  the  punishment  (q). 


Ambassadors  Ambassadors. — Different  views,  materially  conflicting 
with  each  other,  have  been  held  as  to  the  criminal  lia- 
bility of  ambassadors  and  their  suites.  Some  writers 
maintain  that  for  no  offence,  whether  it  be  against  the 
life,  person,  or  property  of  an  individual,  is  an  ambas- 
sador amenable  to  the  criminal  law  of  the  country  to 
which  he  is  sent  (r).  Others  assert  that  though  he  is 
not  punishable  for  crimes  made  such  by  the  laws  of  the 
particular  country ;  he  is  so  for  any  great  crimes  which 
must  be  such  in  any  system.  Or,  as  it  is  sometimes 
expressed,  he  is  punishable  for  mala  in  se,  but  not  for 
acts  which  are  merely  mala  quia  prohibita.  Thus,  an 
ambassador  might  be  convicted  for  murder  or  rape,  but 
not  for  smuggling.  The  more  probable  and  reasonable 
course  seems  to  be  to  request  the  recall  of  the  offender 
by  his  own  state,  with  or  without  an  expression  of 
opinion  that  the  offender  should  be  punished  in  his 
own  country.  If  this  be  refused,  the  ambassador  might 
be  dismissed,  and  pressure  brought  to  bear  on  the  other 
state  to  induce  the  latter  to  put  him  on  his  triaL 

There  is  one  class  of  offences  which  stands  on  a  dif- 
ferent footing,  namely,  offences  affecting  the  existence 
and  safety  of  the  state.  For  a  direct  attempt  against 
the  life  of  the  sovereign,  it  is  said  that  the  offender 


(p)  Eattern  CourUxa  Co.  v.  Broom,  6  Exch.  314. 

\q)  R.  ▼.  Etopt  7  C.  &  P.  456. 

(r)  Phillimore'a  International  Law,  vol  ii.  part  vi.  c.  7. 
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would  be  directly  punishable  by  the  state  (*).  But,  at 
any  rate,  in  this  and  other  offences  against  the  govern- 
ment, the  state  might  demand  the  punishment  of  the 
offender  by  the  foreign  state;  and  if  this  demand 
were  not  complied  with  might  treat  him  as  a  public 
enemy,  and  demand  satisfaction  from  that  foreign  state. 
The  matter  would  then  pass  from  the  province  of  law 
to  that  of  politics. 

(«)  i  Hale,  P.  C.  96-99 ;  Fort.  187,  188. 
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CHAPTER  V. 

PRINCIPALS   AND   ACCESSORIES. 

Principal!  and  Those  who  are  implicated  in  the  commission  of  crimes 

feTon^"8" m  are  cither  Principals  or  Accessaries.     This  distinction 

is  based  on  the  consideration  whether  the  party  was 

present  or  absent  at  the  commission.     It  is  recognised 

in  felonies  alone. 

Principals  (i.e.,  those  present)  are  either 

Principals  in  the  first  degree,  or  Principals  in 
the  second  degree. 

Accessories  are  either 

Accessories  before  the  fact,  or  Accessories  after 
the  fact 

Of  these  in  their  order : — 

What  con-  Principal  in  the  first  degree. — He  who  is  the  actor 

oipal  in  tile111"  or  actual  perpetrator  of  the  deed.  It  is  not  necessary 
flnt  degree ;  ^X  he  should  be  actually  present  when  the  offence  is 
consummated ;  thus,  one  who  lays  poison  or  a  trap  for 
another  is  a  principal  in  the  first  degree.  Nor  need 
the  deed  be  done  by  the  principal's  own  hands ;  for  it 
will  suffice  if  it  is  done  through  an  innocent  agent,  as, 
for  instance,  if  one  incites  a  child  or  a  madman  to 
murder. 

in  the  second       Principal  in  the  second  degree. — One  who  is  present, 

degree. 
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aiding  and  abetting  at  the  commission  of  the  deed  (t). 
This  presence  need  not  be  actual ;  it  may  be  construc- 
tive. That  is,  it  will  suffice  if  the  party  has  the  in- 
tention of  giving  assistance,  and  is  sufficiently  near  to 
give  the  assistance ;  as  when  one  is  watching  outside, 
while  others  are  committing  a  felony  inside,  the  house. 
There  must  be  both  a  participation  in  the  act  and  a 
community  of  purpose  (which  must  be  an  unlawful 
one)  at  the  time  of  the  commission  of  the  crime.  So 
that,  as  to  the  first  point,  mere  presence  or  mere  neg- 
lect to  endeavour  to  prevent  a  felony  will  not  make  a 
man  a  principal :  as  to  the  second,  acts  done  by  one  of 
the  party,  but  not  in  pursuance  of  the  arrangement, 
will  not  render  the  others  liable. 

The  distinction  between  principals  of  the  first  and 
of  the  second  degree  is  not  a  practically  material  one, 
inasmuch  as  the  punishment  of  offenders  of  either  class 
is  generally  the  same. 

Accessories  are  those  who  are  not  (a)  the  chief  actors 
in  the  offence,  nor  (b)  present  at  its  performance,  but 
are  some  way  concerned  therein,  either  before  or  after 
the  fact  committed  (u). 

Accessory  before  the  J bet. — One  who,  being  absent  at  what  con- 
the  time  when  the  felony  is  committed,  yet  procures,  accessory11 
counsels,  commands,  or  abets  another  to  commit  a^rethe 
felony  (x).     This  may  be  done  not  only  by  direct  com- 
mand or  counsel,  but  also  by  expressing  assent  or 
approbation  of  the  felonious  design  of  another.     But 
the  bare  concealment  of  a  felony  about  to  be  com- 
mitted does  not  make  an  accessory.     It  is  not  necessary 


(t)  Principals  in  the  second  degree  are  frequently  termed  aiders  and 
abcUort ;  sometimes  also  accomplices.  The  latter  term,  however,  may 
include  all  participa  criminis. 

(«)  4  BL  35. 

(x)  1  Hale,  P.  C.  615. 
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that  there  should  be  any  direct  communication  between 
the  accused  and  the  principal ;  as  if  A.  requests  B.  to 
procure  the  services  of  C.  in  order  to  murder  D. 

what  such  The  accessoiy  will  be  answerable  for  all  that  ensues 

answerabiefor.  upon  the  execution  of  the  unlawful  act  commanded,  at 
least  for  all  probable  consequences ;  as,  for  instance,  if 
A.  commands  £.  to  beat  G,  and  he  beats  him  so  that 
he  die,  A.  is  accessory  to  the  murder.  But  if  the  prin- 
cipal intentionally  commits  a  crime  essentially  diffe- 
rent from  that  commanded,  the  person  commanding 
will  not  be  answerable  as  accessory  for  what  he  did 
not  command.  Thus,  if  A.  commands  B.  to  break  into 
C.'s  house,  and  B.  sets  fire  to  the  house,  A.  cannot  be 
convicted  of  the  arson.  But  a  mere  difference  in  the 
mode  of  effecting  the  deed,  or  in  some  other  collateral 
matter,  will  not  divest  the  commander  of  the  character 
of  accessory  if  the  felony  is  the  same  in  substance. 
Thus,  if  A.  commands  B.  to  kill  C.  by  poison,  and  he 
kills  him  with  a  sword,  A.'s  command  suffices  to  make 
him  an  accessory. 


Accessories 
before  the 
fact  in  man- 
slaughter. 


With  regard  to  manslaughter — As  a  rule  the  offence 
is  sudden  and  unpremeditated,  and  this  view  of  the 
nature  of  the  crime  having  been  taken,  it  has  been 
said  that  there  can  be  no  accessory  before  the  fact  in 
manslaughter.  But  in  many  cases  there  is  deliberation, 
though  it  is  not  accompanied  by  an  intention  to  take 
away  life.  It  is  easy  to  present  a  case  in  which  there 
may  be  an  accessory  before  the  fact  to  manslaughter. 
A.  counsels  B.  to  mischievously  give  G.  a  dose  of  medi- 
cine merely  to  make  him  sick,  and  C.  dies  in  conse- 
quence ;  A.  is  guilty  as  an  accessory  before  the  fact  to 
the  manslaughter  (y). 


Trial  of  acces-      As  to  the  trial  of  those  who  command,  counsel,  or 
the  fact!'0™    procure  the  commission  of  a  felony. — Until  a  recent 


(y)  R.  ▼.  Gaylor,  7  Cox,  253. 
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date  it  was  the  rale  that  such  a  person  could  not  be 
tried  without  his  own  consent,  except  at  the  same  time 
with  the  principal,  or  after  the  principal  had  been  tried 
and  found  guilty.  He  was  merely  an  accessory,  and 
therefore  he  could  not  be  tried  before  the  fact  of  the 
crime  was  established.  Now  two  courses  are  open  to 
the  prosecution;  either  (a)  to  proceed,  as  formerly, 
against  the  person  who  counsels,  &c,  as  an  accessory 
before  the  fact  with  the  principal  felon,  or  after  his 
conviction ;  or  (b)  to  indict  the  counsellor  for  a  sub- 
stantive felony  (for  to  that  his  offence  is  declared  by 
the  statute  to  amount),  and  this  may  be  done  whether 
the  principal  has  or  has  not  been  convicted,  and  al- 
though he  is  not  amenable  to  justice.  The  punishment 
in  either  case  is  the  same.  If  one  of  these  two  modes 
has  been  adopted,  of  course  the  offender  cannot  be 
afterwards  prosecuted  in  the  other  (2).  It  is  also  pro- 
vided that  an  accessory  before  the  fact  may  be  indicted, 
tried,  convicted,  and  punished  in  all  respects  as  if  he 
were  a  principal  felon  (a).  To  convict  of  the  sub- 
stantive felony  under  this  Act,  it  is  still  necessary  to 
prove  that  the  principal  deed  has  actually  been  com- 
mitted. Soliciting  and  inciting  to  the  commission,  if 
the  deed  is  not  committed,  is  only  a  misdemeanor. 

Accessory  after  the  fact. — One  who,  knowing  a  felony  T^at-coii- 
to  have  been  committed  by  another,  receives,  relieves,  accessory  after 
comforts,  or  assists  the  felon  (b).     What  is  required  to  *  e  act> 
make  a  person  an  accessory  after  the  fact  ?    (a)  There 
must  have  been  some  felony  committed  and  completed ; 
(b)  the  party  charged  must  have  had  notice,  direct  or 
implied,  at  the  time  he  assists,  &c,  the  felon,  that  he 
had  committed  a  felony ;  (c)  he  must  have  done  some  act 
to  assist  the  felon  personally.     It  will  suffice  if  there 
has  been  any  assistance  given  in  order  to  hinder  the 
felon's  apprehension,  trial,  or  punishment ;  for  example, 

(a)  24  &  25  Vict.  c.  94,  *.  2. 

(a)  Ibid.  1.  1. 

(6)  I  Hale,  P.  C.  618. 
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concealing  him  in  the  house,  supplying  him  with  horse 
or  money  to  facilitate  his  escape.  But  merely  suffering 
the  principal  to  escape  will  not  make  the  party  an 
accessory  after  the  fact  (c). 

Receivers,  Beceiving  stolen  goods,  knowing  them  to  have  been 

stolen,  is  generally  treated  as  a  separate  offence ;  the 
receiver  being  convicted  of  a  felony,  misdemeanor,  or 
summary  offence,  according  as  the  stealing  of  the  pro- 
perty is  a  felony,  misdemeanor,  or  offence  punishable 
on  summary  conviction  (d).  If,  however,  the  stealing, 
obtaining,  &c  ,  is  a  felony,  the  receiver  may  be  indicted 
either  as  an  accessory  after  the  fact,  or  for  a  substan- 
tive felony  (e)9 

Wife  not  an         We  have  noticed  (/)  that,  as  a  rule,  the  wife  is  pro- 

acceasory  after  _ 

the  fact.  tected  from  criminal  liability  for  acts  committed  in  the 
presence  of  her  husband.  Much  more,  then,  can  she 
claim  this  immunity  when  the  offence  with  which  she 
is  charged  is  that  of  receiving  and  assisting  her  hus- 
band. There  is  no  exemption  in  respect  of  any  other 
relation.  Even  the  husband  may  be  convicted  for 
assisting  his  wife. 

theFT^ow '  ^  acces80ry  a^ter  ^he  fftCfc  to  a  felony  may  be  tried 
tried.  '  in  the  same  manner  as  an  accessory  before  the  fact; 
that  is,  either  as  an  accessory  with  the  principal,  or 
after  his  conviction,  or  as  for  a  substantive  felony, 
independently  of  the  principal  (y).  But  where  an 
indictment  contains  two  counts,  the  first  charging  the 
accused  person  as  principal  in  a  felony,  the  second 
charging  him  as  accessory  after  the  fact  to  the  same 
felony,  the  prosecution  must  elect  upon  which  count 
they  will  proceed  (A). 

(c)  1  Hale,  P.  G.  6i8»  Ac  ;  J?,  v.  Chappie,  9  a  &  P.  355. 

(d)  v.  p.  23a 

(e)  24  &  25  Viet  a  96,  «.  91. 
(/)  v.  p.  29. 

($r)  24  &  25  Vict  c.  94,  s.  3. 
(A)  R.  v.  Brannon,  14  Cox,  394. 
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He  is,  in  general,  punishable  with  imprisonment  for 
any  term  not  exceeding  two  years  (with  or  without 
hard  labour),  and  may  also  be  required  to  find  security 
for  keeping  the  peace,  or,  in  default,  to  suffer  additional 
imprisonment  for  a  period  not  exceeding  one  year(i). 
But  an  accessory  after  the  fact  to  murder  may  receive 
sentence  of  penal  servitude  for  life,  or  for  any  less 
term  to  five  years,  or  imprisonment  not  exceeding  two 
years  (/).  A  receiver  of  stolen  goods  is  liable  to  a 
maximum  punishment  of  penal  servitude  for  fourteen 
years  (A). 

It  has  been  observed  that  the  distinction  of  prin- 
cipals and  accessories  is  found  only  in  the  case  of 
felonies. 

As  to  treason — Both  every  kind  of  incitement  which  in  trwuen,  ail 
in  a  felony  would  make  a  man  an  accessory  before  the      pnn 
fact,  and  every  kind  of  assistance  which  would  make 
him  an  accessory  after  the  fact,  in  treason  will  make 
the  offender  a  principal  traitor.     This  rule  is  said  to 
exist  propter  odium  delicti. 

As  to  misdemeanors — Those  who  aid  or  counsel  the  in  misde- 
commission  of  the  crime  are  dealt  with  as  principals  (0 ;  ^Sr 
those  who  merely  assist  after  the  misdemeanor  has 
been  committed  are  not  punishable,  unless  indeed  the 
act  amount  to  the  misdemeanor  of  rescue,  obstructing 
the  officer,  or  the  like  (m). 

The  following  outline  of  the  present  state  of  the  Recapituia- 
law  on  the  subject  of  degrees  of  guilt  may  serve  to*10"' 
place  the  matter  in  a  clearer  light : — 


(*)  24  &  25  Vict.  c  94,  8.  4. 

ij)  24  &  25  Vict  c.  100,  a.  67 ;  27  &  28  Vict.  c.  47,  s.  2. 
(k)  24  &  25  Vict  c.  96,  a.  01. 
(!)  24  &  25  Vict,  c  94,  s.  8. 
(m)  JL  v.  Greenwood,  21  L.  J.  (M.C.)  127. 
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There  are  no  accessories  in  treason  or  misdemeanors, 
only  in  felonies. 

Principals,  whether  of  the  first  or  second  degree, 
are  virtually  dealt  with  in  the  same  way. 

Accessories,  whether  before  or  after  the  fact,  may  be 
treated  as  such,  or  as  charged  with  a  substantive  felony ; 
but  if  once  tried  in  either  of  these  capacities,  the  other 
may  not  be  afterwards  resorted  to. 

Accessories  before  the  fact  receive  the  same  punish- 
ment as  principals ;  accessories  after  the  fact  generally 
imprisonment  not  exceeding  two  years. 

In  the  following  imaginary  case  examples  of  each  of 
the  four  kinds  of  participation  in  a  crime  will  be  found. 

A.  incites  B.  and  C.  to  murder  a  person.  B.  enters 
the  house  and  cuts  the  man's  throat,  while  C.  waits 
outside  to  give  warning  in  case  any  one  should  approach, 

B.  and  G.  flee  to  D.,  who,  knowing  that  the  murder  has 
been  completed,  lends  horses  to  facilitate  their  escape. 
Here  B.  is  principal  in  the  first  degree,  C.  in  the  second 
degree,  A.  is  accessory  before  the  fact,  D.  after  the 
fact. 
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Clearly  it  will  be  advisable  to  adopt  some  logical  plan  Plan  of  the 
in  treating  of  the  various  offences  which  come  under 
the  cognizance  of  tribunals  of  criminal  jurisdiction. 
Though,  of  course,  crimes  which  primarily  affect  the 
state  or  the  public  also  affect  the  individuals  who  con- 
stitute that  state  or  public  ;  and  crimes  which  in  their 
immediate  effect  wrong  individuals  indirectly  are  pro- 
ductive of  public  evil,  yet  the  division  of  crimes  into 
Offences  of  a  Public  Nature  and  Offences  of  a  Private 
Nature  or  against  Individuals,  may  be  resorted  to  with- 
out fear  of  confusion.  There  are  other  possible  modes 
of  arrangement ;  for  example,  according  to  the  different 
tribunals  before  which,  or  the  different  processes  by 
which,  the  crimes  are  prosecuted  (as  in  the  French 
Penal  Code),  according  to  the  punishments  with  which 
the  crimes  are  visited,  &c. 

Taking  as  the  main  division  that  indicated  above, 
the  general  order  will  be  determined,  as  far  as  possible, 
by  the  wideness  of  the  province  of  the  various  crimes, 
thus  commencing  with  offences  against  the  law  of 
nations.  For  the  present  no  notice  other  than  that 
which  is  merely  incidental  will  be  taken  of  offences 
which  are  merely  punishable  on  summary  conviction. 
A  special  chapter  will  be  devoted  to  this  subject 
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OFFENCES  OF  A  PUBLIC  NATURE. 


CHAPTER  L 

OFFENCES   AGAINST   THE  LAW   OF   NATIONS. 

wi^nnUhabie  Certain  offences  are  regarded  as  violating  those  un- 
under  th«  law  written  laws  which  are  admitted  by  nations  in  general, 
and  which  it  is  their  duty  to  have  enforced.  It  must 
not  be  assumed  that  any  state  is  at  liberty  to  take 
upon  itself  the  punishment  of  an  offence  against  the 
law  of  nations,  if  such  offence  is  committed  within  the 
territories  of  a  foreign  jurisdiction.  The  most  that  it 
can  do  in  such  case  is  to  demand  that  justice  be  done 
by  the  foreign  state :  and  if  such  state  implicates  itself 
in  the  offence  by  neglecting  to  proceed  against  the 
offender,  then  to  put  on  pressure  to  enforce  its  require- 
ments. But  the  case  is  otherwise  if  the  offence  is 
committed  in  parts  which  are  considered  extra-terri- 
torial, such  as  the  high  seas.  In  these  all  nations 
equally  have  an  interest,  and  will  proceed  against 
individuals  who  are  there  guilty  of  offences  against 
the  law  of  nations. 

PIBACY. 

The  term  includes  both  the  common  law  offence,  and 
also  certain  offences  which  have  been  provided  against 
by  particular  statutes. 

Piracy  cut  Common  Law  (a). — The  offence  consists  in 

(a)  v.  Phfllimore,  vol.  i  part  iii.  c  20. 
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committing  those  acts  of  robbery  and  depredation  upon  Piracy  at 
the  high  seas,  which,  if  committed  upon  land,  would  wh  ™itnii?W~ 
have  amounted  to  felony  there  (ft).     Each  state  is  en- 
tided  to  visit  the  crime  with  the  penalties  which  its 
own  laws  may  determine  (c).     In  England,  formerly  the 
proper  courts  for  the  trial  of  piracy  were  the  Admiralty  ^hew  tr|6j- 
Courts;   but   later,  the  trial  was   by  commissioners 
nominated  by  the  Lord  Chancellor,  in  whose  number 
were  always  found  some  common  law  judges  (d).     Now, 
the  judges    sitting   at   the   Central   Criminal    Court 
and   at  the  assizes  are  empowered  to  try  cases  of 
piracy  (e). 

The  robbery  must  be  proved  as  in  ordinary  cases  of  E^ent^  of 
that  crime  committed  on  land.  The  taking  must  be tho  crime- 
without  authority  from  any  prince  or  state,  for  a  nation 
cannot  be  deemed  guilty  of  piracy.  If  the  subjects  of 
the  same  state  commit  robbery  upon  each  other  it  is 
piracy.  If  the  injurer  and  the  injured  be  of  different 
states  the  nature  of  the  act  will  depend  on  the  relation 
of  those  states.  If  in  amity  it  is  piracy ;  if  at  enmity 
it  is  not,  for  it  is  a  general  rule  that  enemies  can  never 
commit  piracy  on  each  other,  their  depredations  being 
mere  acts  of  hostility  (/). 

The  gist  of  the  offence  is  the  place  where  it  is  com- 


(6)  1  Bom.  253.  v.  Trial  of  Joseph  Dawon  and  others,  13  Howell'f 
State  Trial*  (1696),  456. 

(c)  v.  Mannings  Law  of  Nations,  by  Amos,  121.  The  crime  has 
been  thus  defined  by  text  writers  on  international  law  :  "  The  offence 
of  depredating  on  the  seas  withont  being  authorized  by  any  sovereign 
state,  or  with  commissions  from  different  sovereigns  at  war  with  each 
other"  (Lawrence's  Wheaton's  Elements  of  International  Law,  1863, 
p.  246).     The  definition  is  framed  to  exclude  depredations  by  lawfully 

authorized  privateers,  &c 

(d)  28  Hen.  8,  o.  15  ;  ▼.  p.  294. 

(e)  4  &  s  Wm.  4,  a  36,  s.  22  ;  7  &  8  Vict  c.  2,  s.  I. 

(/)  v.  In  re  Tivnan,  5  B.  &  S.  645  ;  2  Sir  L.  Jenk.  790  ;  1  Sir  L. 
Jenk.  xdv. 

It  should  be  remembered  that  the  Declaration  of  Paris  (1 856)  contained 
a  provision  that  privateering  should  be  abolished,  binding  on  the  countries 
parties  to  that  declaration — Russia,  Turkey,  England,  France,  Italy, 
Austria,  and  Prussia. 
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mitted,  viz.,  the  high  seas,  and  within  the  jurisdiction 
of  the  Admiralty  (g). 

Piracy  by  Statute. — By  particular  statutes  certain 
acts  are  made  piracy.     Such  are  the  following : — 

For  any  natural-born  subject  to  commit  an  act  of 
hostility  upon  the  high  seas  against  another  of  Her 
Majesty's  subjects  under  colour  of  a  commission  from 
a  foreign  power  (A),  or,  in  time  of  war,  to  assist  an 
enemy  on  the  sea  (i). 

For  any  commander,  master  of  a  ship,  or  any  seaman 
or  marine,  to  run  away  with  the  ship  or  cargo,  or  to 
yield  them  up  voluntarily  to  any  pirate ;  or  to  consult 
or  endeavour  to  corrupt  any  such  person  to  the  com- 
mission of  such  acts ;  or  to  bring  any  seducing  message 
from  any  pirate,  enemy,  or  rebel ;  or  to  put  force  upon 
the  commander  so  that  he  cannot  fight ;  or  to  make,  or 
endeavour  to  make,  a  revolt  in  the  ship  (A). 

For  any  person  to  have  dealings  with,  or  render  any 
assistance  to,  a  pirate  (/). 

For  any  person  to  board  a  merchant  ship  and  throw 
overboard  or  destroy  any  of  the  ship's  goods  (m). 

The  punishment  for  piracy  was  formerly  death 
Now  the  offender  is  liable  to  penal  servitude  to  the 
extent  of  life,  or  to  imprisonment  not  exceeding  three 
years.  But  piracy  accompanied  with  an  assault  with 
intent  to  murder,  or  with  wounding  or  endangering 
the  life  of  any  person  on  board  of,  or  belonging  to,  the 
vessel,  is  still  punishable  with  death  (n). 

{g)  As  to  the  jurisdiction  of  the  Admiralty,  v.  Arohbold's  Crim.  Cases, 
466,  and  post,  p.  305. 

(k)  1 1  &  12  Win.  3,  e.  7,  s.  8,  made  perpetual  by  6  Geo.  1,  c.  19. 

(t)  18  Geo.  2,  c  30. 

(fc)  11  &  12  Win.  3,  e.  7,  s.  9. 

(1)  8  Geo.  1,  c.  24,  b.  I,  perpetual  by  2  Geo.  2,  0.  28. 

(m)  Ibid. 

(n)  7  Wm.  4  &  1  Vict.  c.  88,  as.  2,  3. 
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OFFENCES  AS  TO  SLAVES. 

This  class  of  offences  is  connected  with  the  last,  slave  trade. 
inasmuch  as  the  first  and  chief  crime  which  we  shall 
notice  is  declared  to  be  piracy,  felony,  and  robbery — 
viz.,  for  any  British  subject,  or  person  within  British 
territory,  to  convey  away,  or  assist  in  conveying  away, 
any  person  on  the  high  seas  as  slaves,  or  ship  them 
for  such  purpose  (0).  The  punishment  formerly  was 
death,  but  now  it  is  penal  servitude  to  the  extent  of 
life,  or  imprisonment  not  exceeding  three  years  (p). 

Dealing  in  slaves  and  certain  other  offences  are  made 
felonies.  And  it  is  a  misdemeanor  for  a  seaman  to 
serve  on  board  a  ship  engaged  in  the  slave  trade  ($). 

A  recent  statute  consolidates  the  law  on  the  subject 
of  trading  in  slaves;  but  it  preserves  the  provisions 
noticed  above  (r). 

f  It  will  not  be  necessary  to  discuss  any  of  the  more 
obscure  offences  against  the  law  of  nations  (s). 


(o)  5  Geo.  4,  c.  113,  s.  9. 
(p)  7  Wm.  4  &  1  Vict  c.  91,  a.  1. 
(q)  5  Geo.  4,  c.  113,  as.  10,  11. 

(V)  36  &  37  Vict  c.  88.    y.  R.  ▼.  Zulueta,  iCftK.  215. 
(«)  As  to  the  Violation  of  Safe  Conducts  and  Passports,  v.  4  St  Bl. 
217.  Violation  of  the  Rights  of  Ambassadors,  4  St  BL  219  ;  1  Buss.  960. 
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OFFENCES  AGAINST  THE  GOVERNMENT  AND  SOVEREIGN. 

We  now  have  to  deal  with  offences  committed  by 
members  of  the  community  in  violation  of  their  duties 
as  subjects ;  these  offences  for  the  most  part  also  in- 
cidentally causing  injury  to  individuals.  The  full 
treatment  which  the  gravity  of  this  class  of  crimes 
would  demand  is  happily  in  many  cases  rendered  un- 
necessary by  the  rarity  of  their  occurrence.  This  is 
especially  true  of  the  crime  of  treason. 

TREASON  (t). 

Moral  view  The  ordinary  popular  conception  of  treason,  or,  wh|t 

is  the  same  thing,  the  offence  of  a  traitor,  is  something 
of  this  sort,  "  armed  resistance,  justified  on  principle, 
to  the  established  law  of  the  land  "  (u).  This  is  the 
most  favourable  view  of  the  offence,  the  notion  of 
"principle"  obscuring  its  gravity.  But  the  true 
conception  of  the  crime  includes  acts  which  will  be 
admitted  on  all  hands  to  be  highly  morally  heinous, 
far  removed  from  justifiable  and  conscientious  efforts 
for  revolution. 


(f)  Treason  against  the  government  was  termed  "high"  treason  to  dis- 
tinguish it  from  "petit "  treason,  which  consisted  in  the  murder  of  a  supe- 
rior by  an  inferior  in  natural,  civil,  or  spiritual  relation  ;  "  and  therefore 
for  a  wife  to  kill  her  lord  or  husband,  a  servant  his  lord  or  master,  and 
an  ecclesiastic  his  lord  or  ordinary ;  these,  being  breaches  of  the  lower 
allegiance  of  private  and  domestic  faith,  are  denominated  petit  treason" 
(4  BL  75).  But  every  offence  which  would  previously  have  amounted 
to  petit  treason  is  now  regarded  simply  as  murder  (9  Geo.  4,  c.  31,  s.  2), 
therefore  there  is  no  longer  any  reason  for  distinguishing  the  graver 
offence  by  the  epithet  "high." 

(u)  Fit*  St  36. 
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The  crime  comprises  the  three  following  classes  of  3tl2Ii»l2SL 
acts  (x) : —  «*b. 

"  i.  Execution  or  contrivance  of  acts  of  violence 
against  the  person  of  the  sovereign. 

2.  Acts  of  treachery  against  the  state  in  favour  of  a 
foreign  enemy. 

3.  Acts  of  violence  against  the  internal  government 
of  the  country." 

In  addition  to  these  branches,  the  law  includes  a  few 
acts  which  are  of  the  rarest  occurrence,  and  at  the 
present  day  hardly  demand  any  notice. 

In  order  to  ascertain  what  constitutes  treason,  it  will  SeUw o°/ 
be  necessary  to  glance  at  the  early  history  of  the  crime,  treason. 
For  a  long  period  there  was  great  vagueness  and  un- 
certainty as  to  what  acts  were  treasonable,  the  conse- 
quence being  that  any  deed  which  appeared  to  infringe 
the  royal  rights  or  to  interfere  with  the  royal  autho- 
rity was  constructed  into  treason,  though  it  lacked  the 
essentials  of  that  crime.  Thus  we  are  told  (y)  that 
unlawfully  taking  the  royal  venison,  fish,  or  goods, 
had  the  effect  of  making  the  taker  a  traitor.  To 
remedy  this  evil,  and  to  provide  certainty  in  a  matter 
of  so  great  moment,  an  Act  was  passed  in  the  reign  of 
Edward  III.  (z).  It  will  be  well  to  give  the  actual 
words  of  the  statute,  and  then  to  consider  individually 
the  offences  with  which  it  deals. 

Treason  is  committed  "  when  a  man  doth  compass  or  2S  Ed*-  3. 
imagine  the  death  of  our  lord  the  king,  or  of  our  lady 


(x)  Fitz.  St  115. 

(y)  Mirror,  c.  L  s.  4. 

(z)  25  Edw.  3,  st  5,  c.  2.  "  This  statute  is  memorable,  not  only  on 
account  of  its  vast  direct  importance  at  many  periods  of  our  history,  but 
also  because  it  is  almost  the  only  instance  which  the  statute-book  affords 
of  a  statutory  definition  of  a  crime  laid  down  in  such  a  manner  as  to 
supersede  the  whole  common  law  or  unwritten  doctrine  on  the  subject." 
— - Fitx.  St  36. 
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his  queen,  or  of  their  eldest  son  and  heir ;  or  if  a  man 
do  violate  the  king's  companion,  or  the  king's  eldest 
daughter  unmarried,  or  the  wife  of  the  king's  eldest  son 
and  heir ;  or  if  a  man  do  levy  war  against  our  lord  the 
king  in  his  realm,  or  be  adherent  to  the  king's  enemies 
in  his  realm,  giving  them  aid  or  comfort  in  our  realm 
or  elsewhere,  and  therefore  be  probably  (or  proveably, 
' prdbablement')  attainted  of  open  deed  by  people  of 
their  condition."  So  much  for  the  political  or  quasi- 
political  offences  provided  against;  the  statute  pro- 
ceeds to  define  certain  other  acts  of  treason :  "  And  if 
a  man  counterfeit  the  king's  great  or  privy  seal,  or  his 
money;  and  if  a  man  bring  false  money  into  this 
realm,  counterfeit  to  the  money  of  England,  as  the 
money  called  Lushburg,  or  other  like  to  the  said  money 
of  England,  knowing  the  money  to  be  false,  to  mer- 
chandize or  make  payment,  in  deceit  of  our  said  lord 
the  king  and  his  people ;  and  if  a  man  slea  the  chan- 
cellor, treasurer,  or  the  king's  justices  of  the  one  bench 
or  the  other,  justices  in  eyre,  or  justices  of  assize,  and 
all  other  justices  assigned  to  hear  and  determine  being 
in  their  places,  doing  their  offices."  It  is  also  provided 
that  the  judges  shall  not  give  judgment  in  any  case 
which  is  supposed  to  be  treason  till  it  has  been  deter- 
mined by  the  king  and  parliament  whether  it  ought  to 
be  treason  or  felony. 

Change  in  the       As  he  glances  through  the  Acts  here  enumerated,  the 
crime.  reader  will  not  fail  to  notice  that  treason  was  regarded 

as  an  offence  rather  against  the  person  of  the  king 
than  against  the  state.  But  in  later  times,  with  an 
altered  state  of  circumstances,  when  the  person  of  the 
king  comparatively  had  been  lost  sight  of  in  the 
consideration  of  the  interests  of  the  public,  though 
the  letter  of  the  old  law  was  preserved,  by  liberal 
construction  it  had  been  adapted  to  the  new  state  of 
affairs.  For  example,  levying  war  against  the  king  was 
construed  to  include  almost  any  act  which  was  calcu- 
lated to  tend  towards  the  subverting  of  the  constitution^ 
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(a.)  Compassing  or  imagining  the  death  of  the  king,  25  Edw.  3. 
queen,  or  eldest  son  and  heir. — Here  the  "  king  "  is  to  be 
understood  to  mean  the  king  de  facto,  though  he  be  not 
the  king  de  Jure.  On  the  other  hand,  the  person  right- 
fully entitled  to  the  crown,  if  not  in  possession,  is  not 
within  the  statute.  The  "queen"  referred  to  is  the 
queen  consort,  the  queen  regnant  being  included  in  the 
term  "  king."  But  against  the  husband  of  the  queen 
regnant  treason  cannot  be  committed 

It  is  the  designing  that  constitutes  the  offence.  But 
this  design  must  be  evidenced  by  some  overt  act,  so 
that  if  there  be  wanting  either  the  design,  as  in  the 
case  of  killing  the  king  by  accident,  or  the  overt  act, 
as  when  the  design  has  been  formed,  but  laid  aside 
before  being  put  into  execution,  there  is  no  treason. 

What  will  constitute  an  overt  act  ?  Anything  wil-  overt  act. 
fully  done  or  attempted  by  which  the  sovereign's  life 
may  be  endangered ;  for  example,  conspirators  meeting 
to  consult  on  the  means  of  killing  the  sovereign  (a),  or 
of  usurping  the  powers  of  government  (b) ;  writings,  if 
published,  importing  a  compassing  of  the  sovereign's 
death,  and  even  words  advising  what  would  be  an  overt 
act  will  suffice  as  evidence  of  the  design ;  but  not  so 
loose  words  which  have  no  reference  to  any  designed 
act  (<?). 

(b.)  Violating  the  Icing's  wife,  the  kings  eldest  daughter  25  Edw.  3. 
unmarried,  or  the  wife  of  the  king's  eldest  son  and  heir. 
— By  "  violating  "  of  course  carnal  knowledge  is  to  be 
understood.  The  act  is  not  divested  of  its  treasonable 
character  by  the  fact  that  the  woman  consents.  In 
such  a  case  both  parties  are  guilty  of  treason.  It  has 
been  said  that  the  reason  for  making  the  violation  of 


(a)  R  v.  Vane,  Kel.  15. 

(b)  R.  v.  Hardy,  1  East,  P.  C.  60. 

(c)  t.  B.  v.  Gordon,  Doug.  593. 
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these  particular  persons  treason,  was  to  guard  the  blood- 
royal  from  any  suspicion  of  bastardy,  whereby  the  suc- 
cession to  the  crown  might  be  rendered  dubious  (d). 
But  obviously  this  explanation  is  not  supported  by  all 
the  instances  chosen. 

asEdw.  3.  (c)  Levying  War  against  the  Sovereign. — To  constitute 

tutes  a  levying  a  levying  there  must  be  an  insurrection,  there  must  be 
force  accompanying  that  insurrection,  and  it  must  be 
for  an  object  of  a  general  nature  (e).  But  there  need 
not  be  actual  fighting :  nor  is  the  number  of  persons 
taking  part  in  the  movement  material 

Levying,  direct      The  levying  is  either  direct  or  constructive.     It  is 

or  construe-        , 

tive.  direct  "when  the  war  is  levied  directly  against  the 

Queen  or  her  forces,  with>  intent  to  do  some  injury 
to  her  person,  to  imprison  her,  or  the  like  *  (/) ;  for 
example,  a  rebellion  to  depose  her,  delivering  up  the 
sovereign's  castle  to  the  enemy.  Constructive  treason 
is  of  a  very  different  character,  the  end  of  the  move- 
ment being  rather  the  purification  of  the  government 
than  its  overthrow.  It  is  committed  for  the  purpose 
of  effecting  innovations  of  a  public  and  general  nature 
by  an  armed  force.  Thus  it  is  treason  to  attempt  by 
force  to  alter  the  religion  of  the  state,  or  to  obtain  the 
repeal  of  its  laws.  So  it  is  treason  to  throw  down  all 
enclosures,  open  all  prisons ;  but  not  if  the  attempt  be 
to  break  down  a  particular  enclosure,  or  deliver  a  par- 
ticular person  from  prison,  because  in  these  latter  cases 
the  design  is  particular  and  not  general  (g). 

25  Ed*.  3.  (d.)  Adjuring  to  the  Sovereign's  enemies. — As  in  the 

three  former  cases,  this  offence  must  be  evidenced  by 
some  overt  act,  for  example,  to  raise  troops  for  the 
enemy,  or  to  send  them  money,  arms,  or  intelligence. 

(d)  3  Inst.  9. 

(«)  jR.  v.  Frost,  9  G.  ft  P.  129. 

(/)  I  Hale,  P.  C.  131,  132. 

(3)  JL  v.  Dammaree,  8  St.  Tr.  218. 
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By  the  "  sovereign's  enemies  "  are  meant  the  subjects 
of  foreign  powers  with  which  he  is  at  war.  It  appears, 
therefore,  that  a  British  subject,  though  in  open  re- 
bellion, can  never  be  deemed  an  enemy  of  the  sovereign, 
so  as  to  make  assistance  rendered  to  him  treason  within 
this  branch  of  the  statute  (A). 

(e.)  Slaying  the  Chancellor,  &c. — It  will  be  observed  25  Edw.  3. 
that  the  statute  applies  only  to  the  actual  killing,  not 
a  mere  attempt :  to  those  judges  only  when  actually 
acting  in  that  capacity,  and  not  at  other  times,  and  not 
to  barons  of  the  exchequer. 

Counterfeiting  the  great  or  privy  seal  is  no  longer  Acti  no  longer 
treason,  but  simple  felony  (i).     It  will  be  treated  of treai0D- 
under  the   title   "Forgery"    (j).     So,    also,   coining 
offences  are  not  now  treason  (&). 

Thus  was  the  common  law  of  treason  declared  by 
the  statute  of  Edward  III.  This  statute,  with  certain 
qualifications,  is  still  in  force;  in  certain  cases  new 
statutes  specially  declaring  that  their  provisions  shall 
not  affect  anything  contained  in  the  statute  (/). 

Subsequently,  from  time  to  time,  parliament  made  Subsequent 
other  offences  treason — notably  several  in  the  reign  of  the  number  of 
Henry  VIIL,  in  the  matter  of  religion.     It  also  took  ^onable 
upon  itself  the  authority  to  declare  certain  acts,  after 
they  had  been  committed,  to  be  treason  (thus  tres- 
passing into  the  province  of  the  judge  (m) ) ;  as,  for 
example,  stealing  cattle  by  Welshmen.    All  these  new 
treasons,   however,   were    abrogated   in  the   reign  of 
Edward  VI.  and  Mary.     Then,  again,  the  statute  of 
Edward  III.  was  restored  to  its  place  as  the  standard  of 

(A)  1  Hale,  P.  C.  159;  3  Inst.  11. 

(t)   24  &  25  Vict,  c  98,  a.  1. 

(.;)  v.  p.  262. 

(i)  24  ft  25  Vict  a  99,  passim,    t.  p.  64. 

(I)   v.  11  ft  12  Vict  c.  12,  s.  6. 

(m)  Fitz.  St  36. 
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treason ;  but  additions  to  the  number  of  treasonable 
offences  have  since  been  made  by  the  legislature.  The 
following  still  remain : — 

i  Endeavouring  (to  be  evidenced  by  some  overt  act) 
to  prevent  the  person  entitled  under  the  Act  of  Settle- 
ment from  succeeding  to  the  crown  (n). 

ii.  Maliciously,  advisedly,  and  directly,  by  writing 
or  printing,  maintaining  that  any  other  person  has  any 
right  or  title  to  the  crown,  otherwise  than  according  to 
the  Act  of  Settlement,  or  that  the  sovereign  with  the 
authority  of  parliament  may  not  make  laws  and  statutes 
to  bind  the  crown  and  descent  thereof  (0). 

in.  Compassing,  imagining,  inventing,  devising,  or 
intending  death  or  destruction,  or  any  harm  tending  to 
death  or  destruction,  maim  or  wounding,  imprisonment, 
or  restraint  of  the  person  of  the  sovereign  (p). 

There  are  some  points  in  connection  with  the  pro- 
cedure in  prosecutions  for  treason,  which  may  be  noticed 
here  more  conveniently  than  in  the  second  part 

In  the  first  place,  no  prosecution  for  treason  can 
take  place  after  three  years  from  the  commission  of 
the  offence,  if  it  be  committed  within  the  realm,  unless 
the  treason  consist  of  a  designed  assassination  of  the 
sovereign  (q). 

Copy  of  indict-      The  prisoner  indicted  for  treason  (or  misprision  of 

nien  '   °*        treason)  is  entitled  to  have  delivered  to  him,  ten  days 

before  the  trial,  a  copy  of  the  indictment,  and  a  list  of 

the  witnesses  to  be  called,  and  of  the  petty  jurors,  to 


Procedure  in 
prosecutions 
for  treason. 


Limitation  at 
to  time. 


(n)  I  Anne,  st.  2,  c.  17,  a.  3. 

(0)  6  Anne,  c.  7. 

(p)  36  Geo.  3,  a  7,  a.  I,  confirmed  by  57  Geo.  3,  a  6,  s.  1.  The  for- 
mer statute  also  denominated  certain  other  acts  treason ;  but  all  these 
offences,  with  the  exception  of  those  against  the  person  of  the  sovereign 
noticed  above,  were  converted  into  felonies  by  11  ft  12  Vict  c.  12,  s.  1. 
t.  Treason-Felony,  p.  55. 

(9)  7  A  8  Wm.  3,  c  3. 
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enable  him  the  better  to  make  his  defence  (r).  But 
the  provision  does  not  apply  to  cases  of  treason  in 
compassing  and  imagining  the  death  of  the  sovereign 
(or  misprision  of  such  treason)  where  the  overt  act  is  an 
act  against  the  life  or  person  of  the  sovereign.  In  such 
cases  the  prisoner  is  indicted,  arraigned,  and  tried  in 
the  same  manner  and  upon  like  evidence  as  if  he  stood 
charged  with  murder,  though,  if  he  is  found  guilty,  the 
consequences  are  those  of  treason  (s). 

One  overt  act  is  sufficient  to  prove  the  treason,  but  Overt  act 
any  number  may  be  mentioned  in  the  indictment.     To 
this  overt  act,  or  else  to  it  and  another  of  the  same 
treason,  there  must  be  two  witnesses,  unless  the  accused 
confesses  willingly  (t). 

The  prisoner  may  make  his  defence  by  counsel,  not  Prisoner's 
more  than  two,  to  be  named  by  him,  and  assigned  by     enoe' 
the  court  or  judge.     He  has  the  exceptional  privilege 
of  addressing  the  jury,  notwithstanding  that  his  counsel 
have  delivered  their  speeches  (u). 

Formerly  the  punishment  for  treason  was  of  a  most  punishment 
barbarous  character.  Males  were  drawn  on  a  hurdle  to for  treMon- 
the  place  of  execution,  and  hanged,  and  cut  down  while 
alive;  afterwards  they  were  disembowelled,  the  head 
was  severed  from  the  body,  the  body  quartered,  and 
the  quarters  placed  at  the  disposal  of  the  sovereign. 
By  a  wholesome  statute,  this  proceeding  was  deprived 
of  its  more  outrageous  features,  it  being  provided  that 
beheading  might  be  substituted  by  the  sovereign,  or 
the  capital  sentence  might  be  altogether  remitted  (x). 
By  the  same  Act  the  punishment  of  females,  formerly 
burning  alive,  was  changed  to  hanging.     Now,  by  the 

(r)  7  Anne,  c.  21,  s.  n  ;  6  Geo.  4,  c.  50,  s.  62. 
(*)  39  *  40  Geo.  3,  c.  93 ;  5  &  6  Vict  0.  51,  s.  1. 
(t    7  &  8  Wm.  3,  c.  3,  as.  2,  4 ;  except  in  cases  tried,  as  above,  as  for 
murder. 

(«)  R.  v.  CoUira,  5  0.  &  P.  305. 
(«)  54  Geo,  3,  c.  146. 
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Felony  Act,  1870  (y),  the  only  part  of  the  sentence 
which  is  retained  in  any  case  is  the  hanging. 

Certain  additional  consequences  of  conviction  and 
attainder  (2),  viz.,  forfeiture  of  lands  and  goods,  and 
corruption  of  blood,  were  abolished  by  the  statute  just 
mentioned  (a),  but  certain  incapacities  were  at  the 
same  time  attached  to  convictions  for  treason  or 
felony  (6). 


Concealment 
of  treason. 


MISPRISION    OF   TREASON. 

Misprision  of  treason  consists  in  the  bare  knowledge 
and  concealment  of  treason,  any  degree  of  assent 
making  the  party  a  principal.  At  common  law  this 
mere  concealment,  being  construed  as  aiding  and 
abetting,  was  regarded  as  treason,  inasmuch  as,  it  will 
be  remembered,  there  is  no  distinction  into  principals 
and  accessories  in  treason  (c).  It  was  specially  enacted 
that  a  bare  concealment  of  treason  should  be  held  a 
misprision  only  (d).  The  only  punishment  now  is  im- 
prisonment. The  party  knowing  of  any  treason  must, 
as  soon  as  possible,  reveal  it  to  some  judge  of  assize,  or 
justice  of  the  peace. 


Aoti  tending 
to  alarm  the 
Queen. 


ATTEMPTS   TO   ALARM    OR   INJURE  THE   QUEEN. 

It  will  be  remembered  that  at  the  beginning  of  the 
reign  of  Her  Majesty  a  morbid  desire  for  notoriety 
induced  certain  youths  to  annoy  her  by  discharging 
fire-arms  at  her  person,  or  in  her  presence.  To  put  an 
end  to  this  the  legislature  provided  that  deeds  of  this 
kind  should  be  regarded  as  high  misdemeanors  (e). 
The  acts  enumerated  are — To  discharge,  point,  aim,  or 


<y)  33  &  34  Vict.  c.  23,  s.  31. 

(2)  N.B. —  A  man  is  convicted  when  found  guilty  ;  he  waa  said  to  be 
attainted  when  judgment  had  been  given. 
(<*)  33  &  34  v*ct.  c.  23,  s.  1. 
(6)  v.  p.  465. 

(c)  v.  p.  39. 

(d)  1  &  2  PhiL  &  Mary,  c  10. 

(e)  5  &  6  Vict  0.  51. 
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present  at  the  person  of  the  Queen  any  gun  or  other 
arms,  whether  containing  any  explosive  or  destructive 
material  or  not ;  to  discharge  any  explosive  substance 
near  her;  to  strike  or  throw  anything  at  her  with 
intent  to  injure  or  alarm  her,  or  break  the  public 
peace ;  or  in  her  presence  to  produce  any  arms  or  de- 
structive matter  with  like  intent  The  punishment  is 
penal  servitude  to  the  extent  of  seven  years,  or  im- 
prisonment not  exceeding  three  years.  To  this,  very 
appropriately,  the  court  may  add  that  the  offender  be 
whipped,  publicly  or  privately,  once,  twice,  or  thrice 
during  the  term  of  imprisonment. 

TREASON-FELONY,   OT  FELONIOUS  COMPASSING  TO   LEVY 

WAR,   ETC. 

Certain  offences  which  had  been  declared  treason  by  Feiontouacom- 
statute  (/)  were,  by  a  later  statute  (g),  made  felonies,  depose,  levy 
To  these,  on  account  of  their  treasonable    character,  lotion.110* 
the  name  "  treason-felony  "  is  sometimes  given.     The 
acts  enumerated  are— compassing,  &c,  to  deprive  or 
depose  the  sovereign  from  the  style,  honour,  or  name 
of  the  crown  of  the  United  Kingdom,  or  other  of  her 
dominions;  (b)  to    levy  war   against   the    sovereign 
within  the  United  Kingdom,  in  order  by  force  or  con- 
straint to  compel  her  to  change  her  measures  or  coun- 
cils, or  to  put  force  or  constraint  upon,  or  intimidate 
or  overcome  both  houses,  or  either  House  of  Parlia- 
ment ;  (c)  to  move  or  to  stir  any  foreigner  or  stranger 
with  force  to  invade  the  United  Kingdom,  or  any  other 
of  the  sovereign's  dominions. 

This  compassing,  &c.}  must  be  evidenced  by  some 
overt  act,  or  by  something  published  in  printing  or 
writing  (A).     Though  the  facts  alleged  in  the  indict- 

(/)  36  Geo.  3,0.7,11. 

(g)  11  &  12  Vict.  c.  12,  8.  3. 

(a)  A  third  mode  was  mentioned — by  open  and  advised  speaking.  But 
prosecutions  for  the  prohibited  practice,  U  they  were  expressed  merely 
in  this  manner,  were  not  to  be  had  beyond  two  years  from  the  passing 
of  the  Act  (1848-1850),  s.  4. 
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ment,  or  pursued  on  the  trial  of  any  person  indicted 
under  this  Act  for  felony,  amount  to  treason,  the 
person  is  not  by  reason  thereof  entitled  to  be  acquitted 
of  such  felony ;  but  if  tried  for  the  felony  he  cannot 
afterwards  be  prosecuted  for  treason  upon  the  same 
facts  (i).  The  punishment  may  extend  to  penal  servi- 
tude for  life. 

SEDITION. 

Sedition,  what      Sedition  is  a  comprehensive   term,  embracing  all 

it  consists  in.  . 

those  practices,  whether  by  word,  deed,  or  writing, 
which  are  calculated  to  disturb  the  tranquillity  of  the 
state,  and  lead  ignorant  persons  to  endeavour  to  sub- 
vert the  government  and  the  laws  of  the  empire.  The 
objects  generally  are  to  excite  discontent  or  dissatis- 
faction, to  stir  up  opposition  to  the  government,  and  to 
bring  the  administration  of  justice  into  contempt  (j  ). 

This  description  is  somewhat  vague;  but  in  that 
respect  it  only  resembles  the  offence  itself.  It  is  hard 
to  lay  down  any  decisive  line,  on  one  side  of  which  acts 
are  seditious,  and  on  the  other  innocent  The  term 
"  sedition  "  is  commonly  used  in  connection  with  words 
written  or  spoken.  It  includes,  however,  many  other 
acts,  some  of  which  are  treated  of  separately ;  for  ex- 
ample, training  to  arms,  unlawful  secret  societies  or 
meetings,  &c. 

Seditions  What  is  sufficient  to  constitute  seditious  libels  or 

words.  words  ?     It  may  be  answered  generally — such  political 

writings  or  words  as  do  not  amount  to  treason  (&),  but 
which  are  not  innocent  We  have  already  seen  what 
constitute  treason.  As  to  what  are  innocent :  it  is  the 
right  of  a  free  subject  to  criticise  and  censure  freely 
the  conduct  of  the  servants  of  the  Crown,  whether 
ministerial  or  judicial,  and  the  acts  of  the  government 

(t)  II  &  12  Vict.  C.  12,  s.  7. 

(j)  R.  v.  Sullivan,  R  v.  PigoU,  n  Cox,  44,  45. 

(£)  Though  treason  itself  may  be  said  to  be  a  kind  of  sedition. 
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and  proceedings  in  courts  of  justice,  so  long  as  he  does 
it  not  with  malignity  nor  imputes  corrupt  or  malicious 
motives  (/).  The  test  proposed  by  an  eminent  autho- 
rity is  the  following :  "  Has  the  communication  a  plain 
tendency  to  produce  public  mischief  by  perverting  the 
mind  of  the  subject  and  creating  a  general  dissatisfac- 
tion towards  government "  (m). 

Proving  the  truth  of  a  seditious  libel  is  no  excuse  Truth  of 
for  the  publishing  it ;  nor  will  it  extenuate  the  punish-  ™0  ixtenua-6 
ment,  inasmuch  as  the  statute  (n),  which  allows  the tton* 
defendant  charged  with  libel  to  plead  the  truth  under 
certain  conditions,  does  not  apply  to  seditious  libels  (0). 

The  punishment  for  seditious  libels  or  words  is  fine 
and  imprisonment.  Punishable  in  the  same  way  are 
slanderous  words  uttered  to  a  magistrate. 

UNLAWFUL   OATHS   AND   SOCIETIES. 

Oaths. — At  the  end  of  the  last  century,  in  conse-  Unlawful 
quence  of  sedition  and  mutiny  having  been  promoted  oat  "* 
by  persons  banding  themselves  together  under  the 
obligation  of  an  oath,  an  Act  was  passed  to  make 
criminally  punishable  those  who  took  oaths  of  a  certain 
character: — Any  person  administering  or  causing  to 
be  administered,  or  aiding  in  or  being  present  at  and 
consenting  to  such  administering,  any  oath  or  engage- 
ment intended  to  bind  any  person  to  engage  in  any 
mutinous  or  seditious  purpose;  or  to  disturb  the 
peace ;  or  to  be  of  any  society  formed  for  such  pur- 
pose ;  or  to  obey  the  orders  of  a  committee  or  body  of 
men  not  lawfully  constituted,  or  of  any  leader  or  com- 
mander or  other  person  not  having  authority  by  law 
for  that  purpose ;  or  not  to  inform  and  give  evidence 
against  any  associate  or  other  person ;  or  not  to  dis- 

(l)  R.  v.  Sullivan,  &a,  tupra. 

(m)  v.  3  Rubs.  201. 

(n)  6  &  7  Vict  c  96,  8.  6. 

(0)  R.  v.  Duffy,  2  Cox,  45  ;  R.  v.  Burdttt,  4  8.  ft  Aid.  95. 
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cover  an  unlawful  combination,  or  illegal  act,  or  illegal 
oath  or  engagement — is  guilty  of  felony.  The  punish- 
ment is  penal  servitude  from  five  to  seven  years.  The 
same  consequences  also  attend  taking  such  an  oath 
when  not  compelled  to  (p).  It  will  be  observed  that 
this  statute  is  not  confined  to  oaths  administered  for 
seditious  and  mutinous  purposes,  but  applies  to  other 
unlawful  combinations,  e.g.,  to  raise  wages  (q). 

A  later  statute  (r)  declares  to  be  felony  the  taking 
part  in  administering  any  oath  intended  to  bind  a 
person  to  commit  any  treason,  or  murder,  or  any  felony 
punishable  with  death.  The  punishment  for  such 
offence  is  penal  servitude  to  the  extent  of  life,  or  im- 
prisonment not  exceeding  three  years.  The  punish- 
ment for  taking  such  an  oath  is  penal  servitude  for  the 
same  term  (s). 

Oaths  taken  by  Persons  taking  these  oaths  by  compulsion  are  not 
excused  on  that  account  unless  they  disclose  the  cir- 
cumstance to  a  justice  of  the  peace,  one  of  the  secre- 
taries of  state,  or  the  privy  council,  within,  under  the 
first  statute,  four  days ;  under  the  second  statute,  four- 
Form  of  oath,  teen  days  (t).  The  oath  need  not  be  in  any  precise 
form  so  long  as  the  parties  understood  it  to  have  the 
force  and  obligation  of  an  oath ;  therefore,  of  course, 
it  is  not  necessary  that  it  should  be  taken  on  the 
Bible  (u). 

Unlawful  Societies. — Societies   are   deemed   unlawful    combi- 

sooieties. 

nations  if  their  members  are  required  to  take  any 
oath  or  engagement  which  is  unlawful  under  the  two 
above-mentioned  statutes  of  George  III.,  or  is  not 
required  or  authorized  by  law,  or  of  which  the  mem- 

(i>)  37  Geo.  3»  <*•  123.  «•  I. 
(9)  R.  v  Maria,  3  East,  157. 

(r)  52  Geo.  3,  c.  104,  a.  1. 

{$)  7  Wm.  4  &  1  Vict.  c.  91,  0.  I. 

(t)  a.  2  of  each  statute. 

(u)  22.  v.  Lovdau,  6  C.  &  P.  596. 
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bers  subscribe  any  unauthorized  test  or  declaration. 
Also  societies  the  names  of  whose  members  or  officers 
are  kept  secret;  or  which,  consisting  of  different 
branches,  elect  committees  or  delegates  to  communi- 
cate with  other  societies  (v).  Exceptions  are  made  in 
favour  of  societies  for  religious  and  charitable  purposes 
and  freemasons'  lodges;  also  as  to  declarations  ap- 
proved of  by  two  justices  and  registered  according  to 
the  provisions  of  the  Act 

Proceedings  may  be  taken  against  persons  connected 
with  such  societies,  either  by  way  of  summary  con- 
viction before  justices,  or  by  indictment.  In  the  latter 
case  penal  servitude  to  the  extent  of  seven  years  may 
be  awarded.  The  proceedings  must  be  commenced  in 
the  name  of  the  law  officers  of  the  Crown. 


OFFENCES  AGAINST  THE  FOREIGN  ENLISTMENT  ACT. 

The  object  of  this  statute  (x)  is  to  regulate  the  con-  Foreign  Enlist- 
duct  of  Her  Majesty's  subjects  during  the  existence  ^70!  Act* 
of  hostilities  between  foreign  states  with  which  Her 
Majesty  is  at  peace.  The  necessity  for  some  regulations 
is  obvious.  Were  English  subjects  allowed  to  inter- 
fere as  they  thought  proper  in  foreign  wars,  the  state 
would  inevitably  be  involved  in  misunderstandings 
with  the  foreign  powers. 

Two  classes  of  criminal  acts  are  dealt  with  : — 

Illegal  enlistment.     Illegal  ship-building  and  ex- 
peditions. 

Illegal  Enlistment. — Doing  any  of  the  following  acts  Offence*  con- 
without  the  sovereign's  licence  is  prohibited :  (a)  En-  megai  enii«t- 
listing,  or  inducing  any  other  person  to  enlist,  in  the  ment# 

i 
I 

(v)  39  Geo.  3,  c.  79 ;  57  Geo.  3,  a  19 ;  9  A  10  Vict  c.  33. 
(x)  33  &  34  Vict  a  90,  repealing  59  Geo.  3,  c  69. 
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service  of  a  foreign  state  at  war  with  a  friendly  state ; 
(b)  leaving  Her  Majesty's  dominions  (or  inducing,  &c) 
with  intent  to  serve  such  foreign  state ;  (c)  embarking 
persons  under  false  representations  in  order  that  they 
may  be  led  to  enter  into  such  service ;  (d)  the  master 
or  owner  of  a  ship  taking  illegally  enlisted  persons  on 
board  ship.  In  each  case  the  offender  may  be  punished 
by  fine,  or  imprisonment  not  exceeding  two  years,  or 
both.  And  in  the  case  of  illegally  taking  on  board, 
the  ship  is  detained  until  satisfaction  is  given ;  and 
illegally  enlisted  persons  are  put  on  shore  and  not 
allowed  to  return  to  the  ship  (y). 

illegally  build-  Illegal  Shipbuilding,  &c. — Building,  (b)  commission- 
ia.^pg?111^  ing,  (c)  equipping,  or  (d)  despatching  a  ship,  knowing 
or  having  reasonable  cause  to  believe  (the  burden  of 
proof  lying  on  the  builder  that  it  is  not  illegal)  that 
the  ship  is  to  be  employed  in  the  service  of  such  a 
state,  if  done  without  licence,  is  punishable  in  the 
same  way,  and  the  ship  and  her  equipments  are  for- 
feited to  the  Queen.  If  the  contract  for  building  the 
ship  has  been  made  before  the  beginning  of  the  war, 
the  builder  or  equipper  is  not  punishable  if  he  gives 
due  notice  to  the  Secretary  of  State,  and  insures  that 
the  ship  will  not  be  despatched  until  the  termination 
of  the  war  without  the  licence  of  the  Queen  (z). 

other  illegal         Augmenting,  without  licence,  the  warlike  force  of  a 
act8*  ship  in  such  service  by  adding  to  the  number  of  guns, 

&c.,  is  punishable  in  the  same  way  (a).  So,  also, 
fitting  out  without  licence  a  naval  or  military  expe- 
dition against  a  friendly  state,  with  the  additional 
consequence  that  the  ships,  arms,  &&,  are  forfeited  (b). 

Trial.  The  offender  may  be  tried  within  the  jurisdiction 


(y)  33  &  34  Vict  c.  90,  n.  4-7. 

(2)  Ibid.  88.  8,  9. 

(a)  Ibid.  8.  10. 

(6)  Ibid.  s.  11. 
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where  the  offence  was  committed,  or  where  the  offender 
may  be  (c). 

A  judge  of  a  superior  court  in  the  United  Kingdom, 
or  elsewhere  of  the  highest  British  court  of  criminal 
jurisdiction,  may  order  the  trial  to  be  had  at  any  place, 
the  removal  to  which  may  be  conducive  to  the  interests 
of  justice  (d).  If  thought  proper,  proceedings  may 
be  taken  contemporaneously  against  the  offender  and 
against  the  ship  for  forfeiture  (e). 

DESERTION,  MUTINY,  AND  INCITING  THERETO. 

Any  person  who  maliciously  endeavours  to  seduce  a  inciting  to 
person  serving  in  Her  Majesty's  sea  or  land  forces  from  mutiny?1  °r 
his  duty  or  allegiance,  or  incites  him  to  any  mutiny  or 
mutinous  practice,  is  guilty  of  felony.  It  is  punishable 
with  penal  servitude  to  the  extent  of  life,  or  imprison- 
ment not  exceeding  three  years.  The  trial  may  be  had 
at  the  assizes  for  any  county  in  England  (/). 

The  above  is  the  provision  for  punishment  in  theDeiertion,&c, 
ordinary  criminal  courts.     The  proceedings  and  punish-  Jnde^tbe 
ments  of  courts  martial  are  regulated  by  the  Army  Army  DUcip- 
Discipline  and  Begulation  Act,  1879  (g),  which  comes ktfonAot. gU 
into  force  and  remains  in  force  for  the  period  named  in 
an  annual  Act,  passed  for  the  purpose  (A).     That  Act 
makes  any  person  who  procures  or  persuades  a  soldier 
to  desert,  or  knowingly  aids,  or  assists,  or  conceals  a 
soldier  in  deserting,  liable  on  summary  conviction  to  six 
months'  imprisonment  with  or  without  hard  labour  (i). 
The  deserter  himself  is  punishable  with  death  if  on,  or 
under  orders  for,  active  service :  or  if  otherwise,  with 


(«)  33  *  34  Vict,  c.  90,  s.  17. 
(<*)  Ibid.  8.  18. 
\e)  Ibid.  s.  2a 

-  (/)  37  Geo*  3>  °*  7°>  perpetual  by  57  Geo.  3,  0.  7.    v.  7  Wm.  4  &  1 
Vict.  c.  91,  s.  1. 
(g)  42  &  43  Vict  c.  33. 
(*)  t.  43  Vict,  a  9. 
(i)  42  &  43  Vict  a  33,  s.  146. 
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Naval  Disci-  imprisonment  or  penal  servitude  (J).  The  Naval  Dis- 
p  me  c  '  cipline  Act  ( 1 866)  (k)  provides  for  the  punishment  by 
court  martial  of  mutiny  and  other  offences  committed 
by  persons  subject  to  that  Act ;  mutiny  with  violence 
being  made  punishable  with  death.  Punishments  are 
also  set  forth  for  those  who  endeavour  to  seduce  those 
subject  to  the  Act  from  their  allegiance  (Z). 

ILLEGAL  TRAINING  AND  DRILLING. 

and^iSiMiDg  Meetings  for  the  purpose  of  training  or  drilling  to 
the  use  of  arms  without  authority  from  the  sovereign, 
or  the  lieutenant,  or  two  justices  of  the  peace  of  the 
county,  are  illegal.  Any  person  who  is  present  for  the 
purpose  of  training  or  assisting  in  training  is  guilty  of 
a  misdemeanor,  and  is  liable  to  penal  servitude  to  the 
extent  of  seven  years.  If  he  is  present  for  the  purpose 
of  being  himself  trained,  he  is  punishable  with  fine 
and  imprisonment  not  exceeding  two  years.  The  pro- 
secution must  be  commenced  within  six  months  after 
the  offence  committed.  Any  magistrate,  constable,  or 
peace  officer  may  disperse  such  meetings,  and  arrest 
and  detain  any  person  present  (m). 

UNLAWFUL  DEALINGS  WITH  PUBLIC  STORES. 

Offences  re-  The  law  on  this  subject  is  consolidated  by  the  Public 

public  stores  Stores  Act,  1 87  5  (71).  Certain  marks  are  appropriated 
by  the  government  for  the  distinguishing  of  naval 
stores ;  certain  dealings  with  these  marks  are  criminal. 
If  any  one  without  lawful  authority,  which  he  must 
prove,  applies  any  of  these  marks  in  or  on  any  such 
stores,  he  is  guilty  of  a  misdemeanor,  and  may  be  im- 
prisoned for  a  term  not  exceeding  two  years  (0).     If 


(ji )  42  &  43  Vict.  c.  33,  s.  12. 
(k)  29  &  30  Vict.  c.  109,  s.  10. 

{I)  See  next  page  for  general  remark*  as  to  the  punishment  of  offences 
by  those  in  the  army  or  navy. 

(m)  60  Geo.  3  &  1  Geo.  4,  c.  I,  sa.  I,  2. 
(n)  38  &  39  Vict  c.  25. 
(0)  Ibid,  b.  4. 
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any  one,  with  intent  to  conceal  Her  Majesty's  property 
in  such  stores,  obliterates  these  marks,  wholly  or  in 
part,  he  is  guilty  of  felony,  and  is  punishable  with 
penal  servitude  to  the  extent  of  seven  years  (p).  The 
unlawful  possession  of  public  stores  is  punishable  on 
summary  conviction  (q). 

It  is  also  an  offence  punishable  on  summary  convic- 
tion to  buy  or  receive  from  a  soldier  arms,  ammuni- 
tion, regimental  clothing,  &c ;  or  to  be  found  in  pos- 
session of  such  articles  without  being  able  to  account 
satisfactorily  for  such  possession.  It  is  to  be  observed 
that  the  person  charged  with  such  an  offence,  or  the 
wife  or  husband  of  such  person,  may  be  sworn  as  a 
witness  (r). 

APPENDIX. 

OFFENCES  BY  MEMBERS  OF  THE  ARMY  AND  NAVY. 

It  will  be  convenient  here  to  see  on  what  footing  the  Offences  iu  the 
army  and  navy  are  with  regard  to  proceedings  aud  £JJJ£ an 
punishment  for  crime. 

As  to  the  army. — It  is  provided  by  the  Army  Discip-  Army  Discip- 
line Act,  1879,  that  every  officer  or  private  who  shall 
incite  or  join  any  mutiny,  or  knowing  of  it  shall  not 
give  notice  to  the  commanding  officer,  or  shall  desert, 
or  enlist  in  any  other  regiment,  or  sleep  upon  his  post, 
or  leave  it  before  he  is  relieved,  or  hold  correspondence 
with  a  rebel  or  enemy,  or  strike  or  use  insolence  to  his 
superior  officer,  or  disobey  his  lawful  commands,  shall 
suffer  death  or  such  other  punishment  as  the  court 
martial  may  inflict.  Other  offences  are  set  forth  and 
their  punishments  prescribed.  The  court  martial  may 
sentence  any  officer  or  soldier  to  death,  penal  servitude, 


(/>)  38  &  39  Vict  c  25,  §.  5. 

(q)  Ibid.  sa.  7-1 1. 

{r)  42  &  43  Vict  c,  33,  8.  149. 
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Soldiers  not 
exempt  from 
ordinary 
criminal  pro- 
oeedinga.j 


imprisonment,  forfeiture  of  pay  or  pension,  or  any 
other  punishment  which  shall  accord  with  the  usage 
of  the  service.  No  person  acquitted  or  convicted  by  a 
civil  magistrate  or  by  a  jury  is  to  be  tried  by  court 
martial  for  the  same  offence. 

The  Act  does  not,  however,  exempt  soldiers  from 
being  punishable  by  the  ordinary  criminal  courts.  It 
expressly  provides  that  nothing  therein  is  to  be  con- 
strued to  extend  to  exempt  any  officer  or  soldier  from 
being  proceeded  against  by  the  ordinary  courts  of  law, 
when  accused  of  felony  or  misdemeanor,  or  of  any 
offence  other  than  absenting  himself  from  service  or 
misconduct  respecting  his  contract  (a).  And  if  a  person 
who  has  been  sentenced  for  an  offence  by  a  court  martial 
is  afterwards  tried  by  a  civil  court  for  the  same  offence, 
that  court  in  awarding  punishment  shall  have  regard 
to  the  military  punishment  he  may  have  already 
undergone. 


Naval  Diaoip-       As  to  the  navy, — The  Naval  Discipline  Act  ( 1 866)  (t) 
line  Act.         makes  similar  provisions   for  the  navy  as   to   courts 
martial,  the  trial  of  offences,  no  exemption  from  ordi- 
nary criminal  jurisdiction,  &c. 


Certain  coin- 
age offences 
formerly 
treason. 


COINAGE  OFFENCES. 

So  decidedly  were  offences  relating  to  the  coin  re- 
garded as  offences  against  the  government,  inasmuch 
as  they  not  only  infringed  the  royal  prerogative,  but 
also  were  calculated  to  make  the  public  faith  suspected, 
that  in  the  statute  of  Edward  III.  two  of  them  were 
declared  treason,  viz.,  (a)  the  actual  counterfeiting  the 
gold  and  silver  coin  of  the  realm,  and  (b)  the  import- 
ing such  counterfeit    money  with  intent  to  utter  it, 


(i)  42  ft  43  Vict  0.  33,  as.  138,  155. 
(0  29  ft  30  Vict  c,  109. 
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knowing  it  to  be  false  (u).     These  offences  were,  how- 
ever, made  felonies  by  a  later  statute  (v). 

It  may  be  noticed  that  at  least  one  class  of  coinage 
offences,  viz.,  uttering  counterfeit  money,  might  be 
dealt  with  as  a  particular  case  of  obtaining  goods  or 
money  by  false  pretences  (w). 

The  law  on  the  subject  under  consideration  has  been 
consolidated  by  a  recent  statute  (x).  It  will  be  our 
task  to  present  its  matter  under  several  heads. 

A.  Counterfeiting  Coin. — A  distinction  is  made  as  to  Counterfeit- 
the  kind  of  coin.    Whosoever  falsely  makes  or  counter-  mg' 
feits  any  coin  resembling,  or  apparently  intended  to 
resemble  or  pass  for 

L  The  current  gold  or  silver  coin  of  this  realm,  com- 
monly called  the  Queen's  money  (y), 

ii  Foreign  gold  or  silver  coin  (z), 

iii.  The  Queen's  current  copper  coin  (a), 
is  guilty  of  felony,  and  is  punishable,  in  the  case  of 
gold  and  silver  coin  of  the  realm,  with  penal  servitude 
to  the  extent  of  life ;  in  the  other  cases,  to  the  extent 
of  seven  years. 

Counterfeiting 

iv.  Foreign  coin  other  than  gold  or  silver  coin  is  a 
misdemeanor,  punishable  for  the  first  offence  with  im- 
prisonment not  exceeding  one  year;  for  the  second 
offence  with  penal  servitude  to  the  extent  of  seven 
years  (b). 

(it)  v.  p.  48. 
\v)   2  We  4,  c.  34. 
(«)  Fit*  St.  141. 

(x)  24  k  25  Vict.  c.  99.   In  the  present  division  the  quoting  of  a  section 
must  be  understood  to  refer  to  this  Act 
(y)  s.2. 
(9)  s.  18. 
(a)  s.  14. 
(6)  s.  22. 
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The  offence  is  complete  although  the  false  coin  has  not 
been  finished,  or  is  not  in  a  fit  state  to  be  uttered  (c) ; 
much  less  is  any  attempt  to  utter  necessary.  Any  one, 
not  necessarily  an  officer  from  the  Mint,  may  at  the 
trial  prove  the  falseness  (d).  In  this  offence  is  included 
that  committed  by  persons  lawfully  engaged  in  coining, 
who  make  the  coin  lighter  or  of  baser  alloy.  The 
counterfeiting  can  generally  only  be  proved  by  circum- 
stantial evidence;  for  example,  by  proof  of  finding 
coining  tools  in  working  order,  and  pieces  of  the  money, 
some  in  a  finished,  some  in  an  unfinished  state. 


Colouring. 


B.  Colouring  Coin. — Colouring,  washing,  &c,  coun- 
terfeit coin,  or  any  piece  of  metal  with  intent  to  make 
it  pass  for  gold  or  silver  coin ;  or  colouring,  filing,  or 
otherwise  altering  genuine  coin  with  intent  to  make  it 
pass  for  coin  of  a  higher  degree,  is  a  felony  punishable 
with  penal  servitude  to  the  extent  of  life  (e). 


Impairing. 


C.  Impairing,  &e.9  Gold  and  Silver  Coin. — Impairing, 
diminishing,  or  lightening  any  of  the  Queen's  gold  or 
silver  coin,  with  the  intent  that  it  shall  pass  for  gold 
or  silver  coin,  is  felony,  punishable  with  penal  servitude 
to  the  extent  of  fourteen  years  (/). 


Defacing. 


Having  in  possession  any  filings,  clippings,  dust, 
&c,  obtained  by  the  above-mentioned  process,  is  a 
felony,  the  limit  of  penal  servitude  for  which  is  seven 
years  (g). 

D.  Defacing  Coin. — Defacing  the  Queen's  gold,  silver, 
or  copper  coin,  by  stamping  theron  any  names  or  words, 
although  the  coin  be  not  thereby  lightened,  is  a  misde- 
meanor, punishable  with  imprisonment  not  exceeding 


(c)  8.3a 

id)  a.  29. 

(«)   B.  3. 

(/)b-4. 

to)  ■•  5. 


OFFENCES  AGAINST  THE  GOVERNMENT  AND  SOVEREIGN.  67 

one  year  (A).  It  should  be  added  that  coin  so  de- 
faced is  not  legal  tender ;  and  by  the  permission  of  the 
Attorney-General  or  Lord  Advocate,  any  person  who 
tenders  or  puts  off  coin  so  defaced  may  be  brought 
before  two  magistrates,  and  on  conviction  be  fined  not 
exceeding  forty  shillings  (i). 

K  Buying  or  Selling,  &c.,  Counterfeit  Coin  at  lower  Dealing  in 
value. — Any  person  without  lawful  authority  or  excuse  ooin  under  iu 
(the  proof  whereof  lies  on  the  accused),  buying,  selling, value* 
receiving,  or  putting  off  any  counterfeit  coin  for  a  lower 
rate  or  value  than  it  imports,  is  guilty  of  felony.     If 
the  counterfeit  be  of  gold  or  silver  the  extent  of  penal 
servitude   is  life   (/);  if   copper,  the   limit  is  seven 
years  (k). 

F.  Importing  and  Exporting  Counterfeit  Coin. — Im-  importing, 
porting  or  receiving  into  the  United  Kingdom  from 
beyond  the  seas,  without  lawful  authority,  &c,  counter- 
feit gold  or  silver  coin,  knowing  the  same  to  be  false 
and  counterfeit,  is  a  felony,  punishable  with  penal 
servitude  to  the  extent  of  life  (/).  It  is  said  that  im- 
porting the  coin  from  the  Queen's  dominions  beyond 
the  seas  does  not  fall  within  this  section,  because  the 
counterfeiting  there  is  punishable  by  the  laws  of  Eng- 
land (m).  Importing  foreign  counterfeit  coin  is  a 
felony,  the  limit  of  the  penal  servitude  for  which  is 
seven  years  (n). 

Exporting,  or  putting  on  board  any  vessel  for  the  Exporting, 
purpose  of  being  exported  from  the  United  Kingdom 
any  coin  counterfeit  of  the  Queen's  current  coin,  with- 


(h)  8.  16. 

(*)  «.  17- 

0)8.6. 

(*)  s.  14. 

(0  ■  7. 

(w)v.  Arch.  811. 
(n)  a.  19. 
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Uttering. 


Having  in 
possession. 


out  lawful  authority,  &<x,  is  a  misdemeanor  punishable 
with  imprisonment  not  exceeding  two  years  (0.) 

G.  Uttering  Counterfeit  Coin. — Tendering,  uttering, 
or  putting  off  counterfeit  gold  or  silver  coin,  knowing 
the  same  to  be  false  and  counterfeit,  is  a  misdemeanor 
punishable  with  imprisonment  not  exceeding  one 
year  (j>).  If  at  the  time  of  uttering  the  offender  has 
any  other  counterfeit  coin  in  his  possession,  or  if  he 
within  ten  days  utters  another  coin,  knowing  it  to  be 
counterfeit,  the  punishment  may  extend  to  two  years  (q). 
If  the  uttering  is  after  a  previous  conviction  for  either 
of  these  offences,  or  for  having  in  possession  three  or 
more  pieces  of  counterfeit,  or  for  any  felony  relating 
to  the  coin,  the  utterer  is  guilty  of  felony,  and  may  be 
sentenced  to  penal  servitude  for  life  (r). 

Uttering  counterfeit  coin  meant  to  resemble  a  foreign 
gold  or  silver  coin,  is  punishable  for  the  first  offence 
with  imprisonment  not  exceeding  six  months  ;  for  the 
second  not  exceeding  two  years.  The  third  offence  is 
a  felony  punishable  with  penal  servitude  to  the  extent 
of  life  (s). 

Uttering  spurious  coin,  e.g.,  foreign  coin,  medals, 
pieces  of  metal,  &a,  as  current  gold  or  silver  coin,  with 
intent  to  defraud,  is  a  misdemeanor  punishable  with 
imprisonment  to  the  extent  of  one  year  (t). 

H.  Saving  Counterfeit  Coin  in  Possession. — Having 
three  or  more  counterfeit  gold  or  silver  coins  in  posses- 
sion, knowing  them  to  be  counterfeit,  and  intending  to 
utter  or  put  off  them,  or  any  of  them,  is  a  misdemeanor 


(0)  g.  8. 

(?)  8.  IO. 

(r)  a.  12. 

(•)  as.  20,  21. 
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punishable  with  penal  servitude  limited  to  five  years  (ie). 
If  after  previous  conviction  for  either  of  the  misde- 
meanors mentioned  in  sects.  9  and  10,  or  any  felony 
relating  to  the  coin,  the  crime  is  a  felony,  and  may  be 
punished  with  penal  servitude  to  the  extent  of  life  (v). 
If  the  coin  is  the  Queen's  copper  coin  the  limit  of  the 
punishment  is  imprisonment  for  one  year  (w).  Having 
in  possession  without  lawful  excuse  more  than  five 
pieces  of  foreign  counterfeit  coin  renders  the  possessor 
liable  to  a  penalty  on  .conviction  before  a  justice  (x). 

I.  Making \&c,  Coining  Tools. — Knowingly  and  with-  Making,  &c, 
out  lawful  authority,  &c,  making  or  mending,  buying 
or  selling,  or  having  in  custody  or  possession  any  coin- 
ing instrument  or  apparatus  adapted  and  intended  to 
make  any  gold  or  silver  coin  or  foreign  coin,  is  a  felony 
punishable  with  penal  servitude  for  life  (y).  If  the 
instruments,  &c.,  are  designed  for  coining  the  Queen's 
copper  coin,  the  limit  of  the  penal  servitude  is  seven 
years  (z). 

Conveying  out  of  the  Mint,  without  lawful  authority, 
&c.,  any  coining  instrument,  or  any  coin,  bullion,  metal, 
or  mixture  of  metals,  is  a  felony  punishable  with  penal 
servitude  for  life  (a). 

If  in  any  case  coin  is  suspected  to  be  diminished  or  Trial  whether 
counterfeited,  it  may  be  cut,  bent,  &c,  by  any  person  SJJSiLhed 
to  whom  it  is  tendered ;  the  loss  to  fall  on  the  deliverer  counterfeit. 
if  the  coin  is  found  to  be  counterfeit  or  unreasonably 
diminished ;  on  the  person  to  whom  tendered,  if  found 
correct  (b).     Provision  is  also  made  for  the  seizure  by 


(u)  8.  IX. 
(v)  &  12. 
(w)a  15. 

(x)   8.  23. 

(y)  ■•  24. 

(Z)    8.   14. 

(a)  a.  25. 
(6)  8.  26. 


or 
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any  one  finding  them  of  counterfeit  coin  or  tools ;  for 
the  search  for  the  same ;  and  for  their  ultimate  delivery 
to  the  officers  of  the  Mint  or  other  persons  duly  autho- 
rized to  receive  them  (c). 

CONCEALMENT  OF  TREASURE  TROVE, 

Treasure  trove.  Treasure  trove,  that  is,  treasure  found  hid  in  (not 
upon)  the  earth,  belongs  to  the  sovereign  or  his  grantees. 
The  offence  of  concealing  it  was  formerly  punishable  by 
death ;  now  by  fine  and  imprisonment  (d). 

other  offences  A  variety  of  other  offences  affecting  the  sovereign 
^vermnent  an<*  government,  and  thence  called  contempts  or  high 
and  sovereign,  misdemeanors,  might  be  noticed,  but  it  will  suffice  here 
merely  to  mention  them,  referring  for  a  fuller  notice 
to  Blackstone's  Commentaries.  Contempts  against  the 
sovereign's  title,  as  the  denial  of  his  right  to  the 
crown ;  against  his  person  and  government,  as  drink- 
ing to  the  pious  memory  of  a  traitor;  against  his 
prerogative,  as  by  disobeying  his  lawful  commands; 
against  his  palaces  or  courts  of  justice,  as  by  fighting 
in  either ;  maladministration  of  high  offices ;  embezzling 
the  public  money;  selling  public  offices.  These  are 
generally  punishable  by  fine  and  imprisonment,  but 
are  rarely  made  the  subject  of  indictment,  unless  they 
fall  within  the  province  of  some  other  crime. 

Praemunire.  The  subject  of  Praemunire  may  also  be  dismissed 

very  summarily.  The  offence  originally  consisted  in 
introducing  a  foreign  power  into  the  land,  through 
obeying  papal  bulls  and  processes.  The  punishment 
for  this  was  considered  something  terrible,  the  offender 
being  put  out  of  the  king's  laws  and  protection,  his  lands 
and  goods  forfeited,  and  himself  imprisoned  during  the 
king's  pleasure.     These  penalties  of  praemunire  were 


(c)  8.  27. 

(d)  R.  v.  Thomas,  33  L.  J.  (M.C.)  22. 
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afterwards  by  different  statutes  applied  to  other  great 
offences,  some  having  no  connection  with  the  original 
crime,  for  example,  to  restrain  the  importation  or 
making  of  gunpowder  (e).  But,  some  of  the  statutes 
having  become  obsolete  and  others  having  been  re- 
pealed, prosecutions  of  this  nature  are  never  now  heard 
of.  The  reader  will  find  a  discursive  treatment  of  the 
subject  in  Blackstone,  or  his  modern  editors  (/). 


(e)  16  Car.  I,  c  21. 

(/)  4  BL  103 ;  4  St  Bl.  181. 
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CHAPTER  III. 


OFFENCES   AGAINST   RELIGION. 


Grounds  on  On  what  grounds  does  the  state  arrogate  to  itself  the 
■tate punishes  right  of  punishing  offences  against  Religion?  Cer- 
offences  tainly  not  as  the  minister  of  God.     The  state  has  ob- 


against 
religion. 


Apostacy. 


served  that  certain  acts  or  courses  of  conduct,  which 
are  forbidden  by  religion,  are  also  productive  of  dis- 
order and  mischief  to  the  community.  It  has  therefore 
provided  for  the  punishment  of  those  that  offend,  not 
in  consequence  of  the  breach  of  the  law  of  God,  but 
as  the  result  of  the  breach  of  the  law  of  the  country. 
That  the  state  does  not  consider  itself  under  an  obliga- 
tion to  enforce  the  law  of  morality,  as  such,  is  obvious 
from  the  fact  that  mere  lying  and  other  acts  of  im- 
morality are  not  within  the  pale  of  the  criminal  law. 
This  violation  of  human  law  is  the  true  ground  of 
interference,  though  in  some  of  the  offences  we  shall 
notice  it  is  impossible  to  shut  our  eyes  to  the  fact 
that  in  early  times  the  legislators  did  to  some  ex- 
tent consider  themselves  authorized  to  punish  mere 
irreligion. 

APOSTACY  — BLASPHEMY. 

Apostacy,  or  the  total  renunciation  of  Christianity, 
was  for  a  long  period  punished  by  the  ecclesiastical 
courts  only,  at  one  time  the  punishment  they  awarded 
being  death.  Later,  however,  the  civil  power  thought 
it  necessary  to  interfere,  "by  not  admitting  those 
miscreants  to  the  privilege  of  society  who  maintained 
such  principles  as  destroyed  all  moral  obligations  "  (g) 


(?)  4  BL  44. 
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It  was  provided  that  if  any  one  educated  in,  or  having 
made  profession  of,  the  Christian  religion,  by  writing, 
printing,  teaching,  or  advised  speaking,  maintains  that 
there  are  more  Gods  than  one,  or  denies  the  Christian 
religion  to  be  true,  or  the  Holy  Scripture  to  be  of 
divine  authority,  for  the  second  offence,  besides  being 
incapable  of  bringing  an  action,  or  being  guardian, 
executor,  legatee,  or  grantee,  must  suffer  imprison- 
ment for  three  years  without  bail  (A).  There  shall  be 
no  prosecution  for  such  words  spoken,  unless  informa- 
tion of  such  words  be  given  on  oath  before  a  justice 
within  four  days  after  they  are  spoken,  and  the  pro- 
secution be  within  three  months  after  such  informa- 
tion (i).  The  offender  is  to  be  discharged,  if,  within 
four  months  after  his  first  conviction,  he  renounces 
his  error  (/). 

Blasphemy  is  also  punishable  at  common  law  by  fine  Blasphemy, 
and  imprisonment  Christianity,  as  it  is  said,  is  a 
part  of  the  law  of  England,  and  a  gross  outrage  against 
it  is  to  be  punished  by  the  state.  The  offences  include 
not  only  the  blasphemous  libels  by  one  who  has  been 
attached  to  the  Christian  religion  and  has  apostatized, 
as  to  which  we  have  seen  particular  provisions  have 
been  made,  but  also  denying,  whether  orally  or  by 
writing,  the  being  or  providence  of  the  Almighty,  con- 
tumelious reproaches  of  our  Lord  and  Saviour  Christ, 
profane  scoffing  at  the  Holy  Scriptures,  or  exposing 
any  part  thereof  to  contempt  or  ridicule  (k).  The  libel, 
to  be  blasphemous,  must  consist  not  in  an  honest  denial 
of  the  truths  of  the  Christian  religion,  but  in  a  wilful 
intention  to  pervert,  insult,  and  mislead  others  by  means 
of  licentious  and  contumelious  abuse  applied  to  sacred 
subjects  (I).     But  the  disputes  of  learned  men  upon 


(A)  9  ft  10  Wm.  3,  c.  32,  8.  1 ;  in  the  Revised  Statutes,  c.  35. 

(i)  Ibid.  b.  2. 

0)  Ibid.  s.  3. 

(*)  v.  3  Rous.  193. 

{I)  Beg.  v.  Ramsay,  48  L.  T.  N.  S.  73. 


Offences 
relating  to 
public  wor- 
ship. 
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particular  points  of  religion  are  not  punished  as  blas- 
phemy (m).  It  remains  merely  to  add  that  the  law 
is  rarely  put  in  force,  and  then  only  because  the  libel 
is  of  a  most  extravagant  nature. 

DISTURBING  PUBLIC   WORSHIP. 

Any  person  wilfully  and  maliciously  or  contemptu- 
ously disturbing  any  lawful  meeting  of  persons  as- 
sembled for  public  worship,  or  molesting  the  person 
officiating  or  any  of  those  assembled,  upon  proof  by 
two  or  more  credible  witnesses  before  a  magistrate, 
must  answer  for  such  offence  at  the  sessions,  and  upon 
conviction  is  fined  forty  pounds  (n).  Eiotous,  violent, 
or  indecent  behaviour  is  also  punishable  on  summary 
conviction  (0). 

WITCHCRAFT,   SORCERY,   ETC. 

Punishment  (generally  death)  for  these  supposed 
evil  practices  belonged  to  a  state  of  society  different 
from  ours.  It  is  only  about  a  century  and  a  half,  how- 
ever, since  an  Act  was  passed  to  the  effect  that  pro- 
secutions for  such  practices  should  cease ;  at  the  same 
time  making  punishable  by  imprisonment  persons  pre- 
tending to  use  witchcraft,  tell  fortunes,  or  discover 
stolen  goods  by  skill  in  any  occult  or  crafty  science  (p). 
Palmistry,  &c.  By  a  later  statute,  persons  using  any  subtle  craft, 
means,  or  device,  by  palmistry,  or  otherwise  to  deceive 
Her  Majesty's  subjects,  are  dealt  with  in  their  true 
character,  namely,  as  rogues  and  vagabonds,  and  are 
punishable  by  imprisonment  (y). 

Under  this  head  may  be  noticed  the  case  of  Eeligious 
Impostors,  who  are  punishable  by  fine  and  imprison- 
ment 


Witchcraft, 


(m)  For  cases  v.  Arch.  839. 
(n)  52  Geo.  3,  a  155,  s.  12. 
(0)  v.  23  &  24  Viet.  c.  32,  s.  2. 
(p)  9  Geo.  2,  c. 
(g)  5  Geo.  4,  c. 


83,  a.  4, 
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Two  offences  dealt  with  by  the  magistrates  may  be 
noticed  here  briefly : — 

Profane  swearing  is  punishable  on   summary  con-  swearing, 
viction  by  fine  (r). 

Profanation  of  the  Sabbath  is  an  offence  which  has  Prof*1"*10?  of 

>  y  ,     .  .  ,,  ,  ^  the  Sabbath. 

been  brought  into  prominence  through  recent  pro- 
secutions. The  statute  of  Charles  II.  provides  that  no 
person  may  do  any  work  of  his  ordinary  calling  upon 
the  Lord's  Day,  works  of  necessity  and  charity  only 
excepted,  under  penalty  of  five  shillings.  Nor  may 
any  one  expose  to  sale  any  wares,  on  penalty  of  for- 
feiting his  goods ;  nor  may  drovers,  &c,  travel,  under  a 
penalty  of  forty  shillings  (a).  But  no  prosecution  for 
such  offence  may  be  commenced  without  the  consent  of 
the  chief  officer  of  the  district,  or  of  two  justices,  or  of 
a  stipendiary  magistrate  (t). 

Places  of  amusement,  debate,  &c,  open  on  Sunday, 
admission  to  which  is  paid  for,  are  to  be  deemed  dis- 
orderly houses,  and  as  such  may  be  suppressed,  and 
the  keeper  fined  or  imprisoned  (u).  The  Crown  has, 
however,  recently  been  empowered  to  remit  the  penal- 
ties (w). 

Certain  practices  which  were  at  one  time  criminally  Heresy,  and 

.      m  m    m  n  *-*  1      •       1  Other   ftCtft 

punishable,  are  now  no  longer  so.     Heresy  which  con-  no  longer 
sists  not  in  a  total  denial  of  Christianity,  but  in  an  g^gj 
open  denial  of  some  of  its  principal  doctrines,  as  held 
by  the  Church,  has  been  again  subjected  only  to  eccle- 
siastical   correction,  pro  salute  animce  (#).     Offences 
against  the  National  Church  which  are  either  negative, 


(r)  v.  19  Geo.  2,  c.  21. 
(*)  29  Car.  2,0,7, 

(t)  34  &  35  Vict.  c.  87,  continued  by  subsequent  statutes, 
(u)  21  Geo.  3,  c.  49 ;  v.  p.  142. 

{to)  38  &  39  Vict.  c.  80 ;  ▼.  Terry  v.  Brighton  Aquarium  Co.,  L.  R. 
10  Q.  B.  306. 
(x)  29  Car.  2,  c.  9  ;  4  BL  49. 
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that  is,  Nonconformity,  or  positive,  by  reviling  its 
ordinances,  &c.  (y),  though  nominally  liable  to  legal 
penalties,  are  never  practically  made  the  subjects  of 
prosecution  (z). 


(y)  v.  I  Edw.  6,  c.  I ;  I  Eliz.  c.  2. 

(?)  As  to  Simony,  v.  4  St.  Bl.  238 ;  2  St.  Bl.  271. 
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CHAPTER  IV. 

OFFENCES  AGAINST  PUBLIC   JUSTICE. 

In  the  first  place  we  shall  treat  of  that  class  of  offences 
against  public  justice  which  consist  in  avoiding  oneself, 
or  assisting  another  to  avoid,  the  punishments  awarded 
by  a  court  of  justice. 

Escape ;  Breach  of  Prison  ;  Being  at  large  during 
a  term  of  Penal  Servitude;  Rescue;  Obstruct- 
ing Lawful  Arrest. 

ESCAPE. 

The  distinction  between  the  first  two  and  fourth  Escape,  breach 
offences  has  been  thus  put : — Where  the  liberation  of  ?etcue,°di»-ftI1 
the  party  is  effected  either  by  himself  or  others,  with-  ting""***** 
out  force,  it  is  more  properly  called  an  escape ;  where 
it  is  effected  by  the  party  himself,  with  force,  it  is 
called  prison  breaking  ;  where  it  is  effected  by  others, 
with  force,  it  is  commonly  termed  a  rescue  (a).     We 
have  to  consider  the  cases  of  delinquents  in  three  posi- 
tions :  the  prisoner  who  escapes ;  the  person  who  aids 
him ;  those  in  whose  custody  he  is,  whether  officers  of 
the  law  or  private  individuals. 

If  a  prisoner  escapes  out  of  the  custody  of  the  con- 
stable, before  he  is  imprisoned,  he  is  punishable  with 
fine  and  imprisonment 

Officers  who,  after  an  arrest,  negligently  allow  a  Escape  from 
prisoner  to  escape  are  punishable  with  fine ;  if  they  °  ceri' 

(a)  v.  I  Russ.  577,  582  ;  1  Hale,  P.  C.  590. 
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voluntarily  permit  it,  they  are  deemed  guilty  of  the 
same  offence,  and  are  liable  to  the  same  punishment  as 
the  prisoner  who  escapes  from  their  custody ;  and  this 
whether  the  latter  has  been  committed  to  gaol,  or  is 
only  under  bare  arrest.  But  the  officer  cannot  be  thus 
punished  for  a  felony  until  after  the  original  offender 
has  been  convicted.  Before  the  conviction,  however, 
he  may  be  fined  and  imprisoned  as  for  a  misdemeanor. 
The  allowing  the  escape  is  punishable  criminally  only 
if  the  original  imprisonment  were  for  some  criminal 
matter. 


Escape  from 

private 

persona. 


Private  individuals  having  persons  lawfully  in  their 
custody,  who  negligently  allow  an  escape,  are  punishable 
by  fine  or  imprisonment,  or  both ;  if  voluntarily,  they 
are  punishable  as  an  officer  would  be  under  the  same 
circumstances.  Of  course  at  any  time  they  may 
deliver  the  person  in  charge  over  to  an  officer. 


Aiding  to 
escape. 


Aiding  in  the  escape  of  a  prisoner  from  a  prison, 
other  than  a  convict,  military,  or  naval  prison  (6),  or, 
with  intent  so  to  aid,  conveying  to  him  a  mask,  disguise, 
instrument,  or  any  other  thing,  is  a  felony  punishable 
with  imprisonment  to  the  extent  of  two  years  (c). 
Aiding  a  prisoner  in  custody  for  treason  or  felony  to 
make  his  escape  from  the  constable  or  officer  convey* 
ing  him  under  a  warrant  to  prison  is  a  felony  punish- 
able with  penal  servitude  to  the  extent  of  seven 
years  (d).  Aiding  a  prisoner  of  war  to  escape  is  a 
felony  punishable  with  penal  servitude  for  life  (e). 


Breach  of 
prison. 


BREACH   OF   PRISON. 


The  consequences  of  breach  of  prison  vary  according 
to  the  crime  for  which  the  prisoner  is  in  custody.     If 


(6)  As  to  these  see  the  statutes  quoted  in  Arch.  858-9. 
(c)  28  &  29  Vict  c.  126,  s.  37.  J 
{d)  16  Geo.  2,  0.  31,  s.  3. 
(<?)  52  Geo.  3,  c.  156. 
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he  is  in  custody  for  treason  or  felony,  the  breach  is  also 
felony,  and  punishable  by  penal  servitude  to  the  extent 
of  seven  years ;  and  in  the  case  of  a  man  also  by  whip- 
ping once,  twice,  or  thrice  (/).  If  he  is  in  custody  for 
any  other  offence,  the  breach  is  a  misdemeanor,  and 
punishable  by  fine  and  imprisonment.  There  seems 
also  to  be  this  difference  between  the  two  cases — in 
the  first,  it  must  be  proved  that  the  prisoner  escaped ; 
in  the  second,  this  is  not  necessary. 

To  constitute  this  offence  there  must  be  an  actual 
breaking,  though  it  need  not  be  intentional.  Merely 
getting  over  the  wall  and  the  like  is  an  escape  only. 
It  will  be  a  sufficient  defence  to  prove  that  the  prisoner 
has  been  indicted  for  the  original  offence  and  acquitted ; 
otherwise  it  is  not  material  whether  the  accused  was 
guilty  of  the  original  offence  or  not 

"  Prison  "  here  includes  any  place  where  one  is  law- 
fully imprisoned,  whether  upon  accusation  or  after  con- 
viction ;  for  example,  in  the  gaol  or  constable's  house. 

BEING  AT  LARGE  DURING  TERM  OF  PENAL  SERVITUDE. 

Penal  servitude  was  substituted  for  transportation  in 
the  year  1 8  5  7  (g) ;  but  the  incidents  of  the  latter  attach 
to  the  former. 

For  a  convict  to  be  at  large  without  lawful  authority,  Escape  from 
which  it  lies  on  him  to  prove,  before  the  expiration  of  ^rvitude. 
the  term  of  transportation  or  penal  servitude  to  which 
he  was  sentenced,  is  a  felony  punishable  by  penal  servi- 
tude even  to  the  extent  of  life,  and  previous  imprison- 
ment not  exceeding  four  years ;  or  else  by  imprison- 
ment not  exceeding  two  years  (A). 

{/)  I  Edw.  2,  at  2,  c.  I,  in  Revised  Statutes  23  Edw.  1.     Stat,  de 
frang.  pris. 

{g)  20  &  21  Vict.  c.  3. 

(A)  5  Geo.  4,  c.  84,  a.  22 ;  4  &  5  Wm.  4,  c.  67. 
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Rescue. 


RESCUE. 

Rescue  is  the  forcibly  and  knowingly  freeing  another 
from  arrest  or  imprisonment.  If  the  original  offender 
is  convicted,  the  rescuer  is  guilty  of  the  same  offence  as 
such  original,  whether  it  be  treason,  felony,  or  misde- 
meanor. If  the  rescuer  is  thus  convicted  of  felony,  the 
punishment  is  penal  servitude  to  the  extent  of  seven 
years,  or  imprisonment  from  one  to  three  years  (i) ;  if 
of  misdemeanor,  fine  or  imprisonment,  or  both.  If  the 
original  is  not  convicted,  nevertheless  the  rescuer  may 
be  punished  by  fine  and  imprisonment  as  for  a  mis- 
demeanor (J). 


Rescuing  or  attempting  to  rescue  a  person  convicted 
of  murder,  whilst  proceeding  to  execution ;  or  rescuing 
out  of  prison  a  person  committed  for  or  convicted  of 
murder,  is  a  felony  punishable  with  penal  servitude  to 
the  extent  of  life,  or  imprisonment  not  exceeding  three 
years  (&). 

Rescuing  or  attempting  to  rescue  an  offender  sen- 
tenced to  penal  servitude  from  a  person  charged  with 
his  removal,  is  a  felony  punishable  in  the  same  way  as 
if  the  party  had  been  in  gaol  (J). 

Another  offence  somewhat  of  the  same  character, 
cattle  instead  of  persons  being  rescued  from  the  custody 
of  the  law,  is  Poundbreach.  To  rescue  cattle  distrained 
for  rent  or  for  damage  feasant  is  a  misdemeanor  at 
common  law,  punishable  by  fine  and  imprisonment,  or 
both. 

OBSTRUCTING   LAWFUL  ARREST,   ETC. 

Obstructing         To  prevent  the  execution  of  lawful  process  is  at  all 
lawful  arrest.  ^mes  an  offence,  but  more  especially  so  when  the 


Poundbreach. 


(i)  i  &  2  Geo.  4,  o,  88,  a.  i. 

(j)  2  Hawk.  c.  21,  s.  8. 

(k)  2$  Geo.  2,  o.  37,  s.  9 ;  7  Wm.  4  &  I  Vict.  c.  91,  8.  I. 

(Z)  5  Geo.  4,  c.  84,  s.  22. 
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object  is  to  prevent  the  arrest  of  a  criminal.  It  has 
been  held  that  the  party  opposing  such  an  arrest 
becomes  thereby  particeps  criminis,  that  is,  an  accessory 
in  felony,  otherwise  a  principal  (m).  The  statutes 
abolishing  so-called  sanctuaries  or  privileged  places 
make  opposition  in  those  places  a  felony. 

An  assault  upon,  resistance  to,  or  wilful  obstruction 
of,  a  peace  officer  in  the  execution  of  his  duty,  or  any 
person  acting  in  his  aid ;  or  an  assault  upon  any  person 
with  intent  to  resist  or  prevent  the  lawful  apprehension 
or  detainer  of  himself  or  of  any  other  person  for  any 
offence,  is  a  misdemeanor,  punishable  with  imprison- 
ment to  the  extent  of  two  years  (n).  Wounding,  doing 
grievous  bodily  harm  to,  shooting  at,  or  attempting  to 
shoot  at,  any  person  with  such  intent,  is  punishable 
with  penal  servitude  to  the  extent  of  life  (0). 

Not  only  positively  obstructing  an  officer,  but  also  Refuting  to  aid 
refusing  to  aid  him  in  the  execution  of  his  duty  in  *D  °  otr* 
order  to  preserve  the  peace,  is  a  crime.     The  latter 
offence  is  a  misdemeanor  at  common  law  (j>). 

PERJURY. 

The  crime  committed  by  one  who,  when  a  lawful  Definiiloo. 
oath  is  administered  to  him  in  some  proceeding  in 
a   court   of  justice   of   competent  jurisdiction,    swears 
wilfully,  absolutely,  and  falsely  in  a  matter  material  to 
the  issue  or  point  in  question  (y). 

Such  is  the  definition  of  perjury  at  common  law.  False  oaths  not 
The  qualification  with  which  it  must  be  taken  will  ™  j^11*  to 
appear  below.     Certain  other  false  oaths  are  attended 


(m)  2  Hawk.  c.  17,  a.  1. 

(n)  24  &  25  Vict.  c.  100,  a.  38. 

(0)  Ibid.  s.  1  a 

(/>)  v.  A  v.  Brown,  C.  &  M.  314. 

(q)  3  Inst  164 ;  v.  A  v.  Aylctt,  1  T.  R.  69. 
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by  the  punishments  of  perjury,  though  they  are  not 
known  by  that  name.  And  whenever  an  Act  of  Parlia- 
ment requires  an  oath  to  be  taken,  but  does  not  make 
it  perjury  to  take  a  false  oath,  though  not  perjury,  the 
taking  such  oath  is  a  misdemeanor  (r)  ;  for  example,  the 
oath  required  to  be  taken  before  a  surrogate  in  order 
to  obtain  a  marriage  licence  (a). 

False  affirma-  It  may  be  necessary  to  remind  the  reader  that  the 
false  affirmation  of  a  Quaker,  Moravian,  Separatist,  or  of 
any  other  person  who  is  by  law  authorized  to  make  an 
affirmation  or  declaration  in  lieu  of  an  oath,  is  on  the 
same  footing,  and  visited  with  the  same  consequences,  as 
perjury. 

Nature  of  tne       The  nature  of  the  oath  must  first  be  considered: 
°ttt  f*  a  lawful  oath  taken  in  a  judicial  proceeding,  adminis- 

tered within  the  authority  of  the  tribunal,  &c,  ad- 
ministering. As  a  rule  it  must  be  taken  in  a  court  of 
justice,  but  there  are  apparent  exceptions ;  for  example, 
it  has  been  held  perjury  for  a  clergyman  to  take  a  false 
oath  against  simony  at  the  time  of  his  institution  (t). 
It  is  immaterial  whether  the  oath  be  taken  in  the  face 
of  the  court,  or  out  of  it  by  a  person  authorized  to 
examine  matters  depending  in  it,  as  in  the  case  of 
affidavits;  or  whether  it  be  taken  in  relation  to  the 
merits  of  the  cause,  or  in  a  collateral  matter,  for  ex- 
ample, on  inquiring  into  the  sufficiency  of  bail  (u). 
The  oath  must  be  taken  before  a  person  who  has  juris- 
diction of  the  cause,  and  lawful  authority  to  administer 
the  oath.  Thus,  in  the  case  of  a  trial,  taking  place 
where  the  court  has  no  jurisdiction,  a  witness  cannot 
be  indicted  for  perjury  thereat  Nor  if  the  court,  &c, 
has  authority  to  administer  some  oath,  but  not  that 
which  is  the  foundation  of  the  charge.     Every  court, 


(r)  Fitz.  St  277. 
(«)  R.  v.  Foster,  R.  &  R.  459. 
(t)  B.  v.  jkwtf,  z  Str.  70. 
(u)  3  Rua&  3. 
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judge,  justice,  officer,  commissioner,  arbitrator,  or  other 
person  now  or  hereafter  having,  by  law  or  by  consent 
of  parties,  authority  to  hear,  receive,  and  examine 
evidence,  is  empowered  to  administer  an  oath  to  all 
witnesses  legally  called  (x). 

The  oath  must  be  taken  falsely,  wilfully,  and  abso-  The  taking  of 
lutely ;  "falsely"  refers  to  the  taking  of  the  oath, 
not  to  the  truth  of  what  is  sworn.  It  is  immaterial 
whether  the  fact  which  is  sworn  be  in  itself  true  or 
false.  The  question  is,  Did  the  defendant  believe 
what  he  said  to  be  true  ?  If  not,  he  is  guilty  of  perjury. 
It  is  not  necessary  that  he  should  know  that  it  was 
untrue ;  for  he  will  be  guilty  if  he  swears  to  the  truth, 
not  knowing  anything  about  the  matter ;  much  more  if 
he  swears  to  the  truth,  thinking  what  he  swears  i3 
untrue.  In  other  words,  he  is  guilty  if  his  intention 
can  be  proved  to  be  to  deceive.  Thus  he  will  not  be 
innocent,  though  he  swears  that  he  only  believes  such 
and  such  to  be  the  case,  if  he  knows  it  to  be  not  so* 
Of  course  it  will  be  more  difficult  in  such  cases  to 
establish  the  guilt  of  the  defendant  (y).  As  we  have 
just  seen,  the  answer  must  be  given  intentionally  or 
wilfully ;  it  must  also  be  given  with  some  degree  of 
deliberation.  Mere  inadvertence  or  mistake  will  not 
support  the  charge,  as  if  the  witness  is  bewildered  on 
cross-examination.  Of  course  prevarication,  though 
the  actual  words  used  are  true,  will  not  shield  the 
defendant ;  as  when  a  witness  assured  the  court  that  a 
man  could  not  live  for  two  hours  longer  if  he  went  on 
as  he  (the  witness)  left  him  ;  the  fact  being  that  at  the 
time  he  was  very  well,  but  had  got  a  bottle  of  gin  to 
his  mouth  (z). 

The  matter  sworn  to  must  be  material  to  the  cause  Materiality 
depending  in   the  court.      If  the  matter  is  wholly    eoat  ' 

(x)  14  &  15  Vict.  c.  99,  s,  16. 
(y)  R.  v.  PedUy,  1  Leach,  327. 
\z)  Loft's  GUb.  Ev.  662. 
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foreign  to  the  purpose,  or  altogether  immaterial,  and 
neither  any  way  pertinent  to  the  matter  in  question, 
nor  tending  to  aggravate  or  extenuate  the  damages, 
nor  likely  to  induce  the  jury  to  give  a  readier  credit  to 
the  substantial  part  of  the  evidence,  it  cannot  be  per- 
jury (a).  Thus,  if  on  a  trial  to  determine  whether  a 
person  is  sane  or  not  a  witness  introduces  his  evi- 
dence by  giving  an  account  of  a  journey,  which  he 
took  to  see  the  party,  and  swears  falsely  in  relation 
to  some  of  the  circumstances  of  the  journey,  this 
would  not  be  sufficient  to  support  an  indictment  for 
perjury  (6). 

It  is  not  necessary  to  constitute  perjury  that  the 

false  oath  be  believed,  or  that  any  person  be  damaged 

by  it;  for  the  prosecution  is   grounded,  not  on   the 

damage  to  the  party,  but  on  the  abuse  of  public  justice. 

Acts  not         a  false  verdict  is  not  regarded  as  perjury,  because  it  is 

Amounting  to  _ 

perjury.  said  the  jurors  do  not  swear  to  depose  the  truth,  but 

only  to  judge  of  the  depositions  of  others.  So  the 
breaking  of  their  oaths  by  interpreters,  officers  in 
charge  of  the m jury,  &c,  does  not  amount  to  perjury; 


(a)  I  Hawk,  c  69,  s.  8 ;  3  Russ.  10. 

(0)  It  is  suggested  that  there  is  no  solid  ground  for  this  rale  as  to 
materiality  ;  that  it  originated  in  a  misapprehension.  The  authorities  on 
which  it  is  based  "  appear  to  be  cases  in  which  the  witness  misunderstood 
the  gist  of  the  question,  and  was  so  rather  mistaken  than  perjured.  If 
this  were  so,  the  inference  drawn  from  the  cases  ought  to  be,  not  that  the 
circumstances  must  be  material,  but  that  the  witness  must  understand 
that  the  court  requires  him  to  answer  specifically  upon  these  points.  It 
is  obviously  a  very  different  thing  to  give  an  answer  circumstantially  in- 
correct under  a  misapprehension  of  the  point  of  the  question  asked,  and 
wilfully  to  swear  falsely  on  some  circumstance  collateral  to  the  principal 
point  at  issue.  It  clearly  ought  to  be  the  duty  of  the  witness  to  give  true 
answers  to  every  question  asked  by  the  court.  To  allow  him  to  answer 
immaterial  questions  falsely  is  to  extend  an  arbitrary  impunity  to  a  cer- 
tain number  of  perjuries,  for  it  cannot  be  supposed  that  any  witness 
knows  at  tho  time  of  swearing  whether  the  question  which  he  answers 
is  material  or  not"— Fitz.  St.  279. 

The  groundlessness  of  this  rule  was  adverted  to  by  Erie,  C.  J.,  in  the 
following  terms  :  "  Whenever  the  question  arises  whether  a  person  may 
not  be  guilty  of  perjury,  who,  with  intent  to  mislead  the  court,  wilfully 
swears  falsely  on  a  matter  which,  in  the  opinion  of  the  judge,  is  of  doubt- 
ful admissibility,  or  immaterial  to  the  inquiry,  it  will  be  one  well  worthy 
of  the  careful  consideration  of  all  the  judges." — JL  v.  MvUany,  34  L.  J. 
(M.C.)  Hi. 
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inasmuch  as  it  is  an  essential  of  perjury  that  the 
accused  has  been  sworn  to  depose  to  the  truth. 

Upon  an  indictment  for  perjury,  it  is  sufficient  if  any 
one  of  the  assignments  of  perjury  be  proved  (c). 

Perjury  is  one  of  the  offences  included  under  the  Procedure. 
Vexatious  Indictments  Act ;  and,  therefore,  no  bill  of 
indictment  can  be  presented  to  or  found  by  the  grand 
jury  unless  one  of  the  preliminary  steps  indicated  in 
the  Act  has  been  taken  (d). 

Any  judge  («)  may  direct  the  prosecution  of  a  person 
who  appears  to  have  been  guilty  of  perjury  in  his 
evidence  given  before  him,  and  may  commit  the  accused 
to  gaol  unless  he  gives  sufficient  security  for  his  ap- 
pearance at  the  assizes  (/). 

It  is  a  well-known  rule  that  the  testimony  of  a  There  must  be 
single  witness  is  not  sufficient  to  convict  on  a  charge  in  perjury. 
of  perjury.  Two  witnesses  at  least  must  contradict 
what  the  accused  has  sworn  ;  or,  at  any  rate,  one  must 
so  contradict,  and  other  evidence  must  materially  cor- 
roborate that  contradiction  (g).  But  this  rule  does  not 
apply  when  the  perjury  consists  in  the  defendant's 
having  contradicted  what  he  swore  on  a  former  occa- 
sion ;  in  this  case  the  testimony  of  a  single  witness  in 
support  of  the  defendant's  own  original  statement  will 
suffice  (A).  The  reason  usually  assigned  for  the  rule  is, 
that  if  one  witness  were  allowed  to  suffice  to  prove 
perjury,  it  would  only  be  oath  against  oath.  But  other 
considerations,  such  as  the  great  necessity  for  the  pro- 
tection of  witnesses,  also  have  weight  (t). 

(c)  R.  v.  Rhodes,  2  Lord  Raym.  886. 

id)  v  p.  359. 

(e)  Afl  to  who  are  comprised  in  this  term,  see  the  Act. 

(/)  14  &  15  Vict.  e.  ioo,  s.  19. 

Q)  v.  R.  v.  Boulter,  21  L.  J.  (M.C.)  57 ;  5  Cox,  543- 

(h)  R.  v.  Knill,  5  B.  &  Aid.  929,  n. 

(•)  v.  Best,  Ev.  754.  This  rule  seems  to  be  a  second  instance  {v.  p. 
24)  of  the  law's  interference  with  the  province  of  the  jury.  It  should 
always  be  a  part  of  their  duty  to  estimate  the  credibility  of  witnesses. 
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Punishment. 


Perjury  is  a  misdemeanor.  At  one  time  it  was 
punished  with  death;  afterwards  with  fine  and  im- 
prisonment. Now  the  punishment  is  again  more  severe, 
namely,  penal  servitude  to  the  extent  of  seven  years,  or 
imprisonment  to  the  same  extent  (k). 


Subornation. 


SUBORNATION  OF  PERJURY. 

The  procuring  another  to  take  such  a  false  oath  as 
constitutes  perjury  in  the  principal  (J).  The  offence 
does  not  amount  to  subornation  if  that  other  does  not 
actually  take  the  false  oath;  but  it  is  nevertheless 
punishable. 


The  punishment  for  subornation  is  the  same  as  for 
perjury  itself:  and  the  same  course  has  to  be  taken 
under  the  Vexatious  Indictments  Act  (m). 


Administering 
or  taking 
voluntary 
oaths. 


VOLUNTARY   OATHS. 

It  will  be  remembered  that  in  a  former  chapter  (7*)  it 
was  shewn  that  administering  or  taking  certain  oaths 
was  illegal  and  an  offence  against  Government  This 
section  deals  with  quite  another  matter.  The  evil  to 
be  guarded  against  in  this  case  is  the  misuse  of  a  valu- 
able engine  of  the  law,  and  the  consequent  weakening 
of  its  effect  when  resorted  to  on  proper  occasions. 


It  is  unlawful  for  a  justice  of  the  peace  or  other 
person  to  administer  or  receive,  or  cause  or  allow  to  be 
administered  or  received,  any  oath,  affidavit  or  solemn 
affirmation  touching  any  matter  whereof  he  has  not 
jurisdiction  or  cognizance  by  some  statute  in  force  (0). 


if 


{k)  2  Geo.  2,  c.  25,  a.  2.     In  cases  where  another's  life  is  wilfully 

sworn  away  "  by  a  perjurer,  it  is  hard  to  see  why  the  latter  should 
not  be  regarded  as  guilty  of  murder.  The  punishment  for  the  crime  is 
by  no  means  excessive. 

{I)  4  BL  138. 

(m)  For  a  list  of  statutes  applicable  to  perjury,  Ac.,  v.  Arch.  887. 

(n)  v.  p.  57. 

(0)  5  &  6  Wm.  4,  c.  62,  s.  13. 
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The  offence  is  a  misdemeanor,  punishable  by  fine  or 
imprisonment,  or  both.  The  administering,  &&,  is 
punishable,  although  the  person  did  not  act  wilfully  in 
contravention  of  the  statute,  but  only  inadvertently  ( p). 

FALSE   DECLARATIONS. 

A  great  number  of  statutes  declare  punishable  false  statutes 
declarations  with  regard  to  the  subjects  with  which  Scdjm2SoDi.M 
such  statutes  deal.     We  will  merely  mention  a  few  of 
the  chief  (q) : — 

Parliamentary  elections :  6  Vict  c.  1 8,  s.  8 1 ;  3  5  &  36 
Vict  c.  33. 

Municipal  elections:  5  &  6  Wm.  4,  a  76,  s.  34; 
35  &  36  Vict  c.  33. 

Under  the  Bankruptcy  Act,  1869 :  32  &  33  Vict 
c.  62,  8.  14. 

In  matters  relating  to  the  customs,  excise,  Ac. : 
16  &  17  Vict  c.  107,  s.  198;  18  &  19  Vict.  c.  96,  a.  38. 

Before  Registrars  as  to  Births,  Marriages,  or  Deaths : 
6&7"Wm.  4,(5.86,8.41;  37&38  Vict  c.  88,88.40,46. 

Before  Magistrates :  5  &  6  Wm.  4,  c.  62,  s.  18. 

BRIBERY. 

The  corrupt  treatment  of  one  intrusted  with  a  public 
charge,  to  influence  him  in  the  discharge  of  his  duty  in 
that  character. 

The  offence,  which  may  be  thus  generally  defined,  Bribery  a  wide 
comprises  acts  differing  considerably  from  each  other. term* 
They  may  be  divided  into  two  classes  : — 

{p)  R.  v.  NoU,  12  L.  J.  (M.C.)  143. 

(9)  A  full  list  will  be  found  in  Arch.  887,  and  with  more  detailed 
treatment  in  Rose.  475. 


88  OFFENCES  AGAINST  PUBLIC  JUSTICE. 

1.  Where  some  person  concerned  in  the  administra- 
tion of  public  justice  (r)  is  approached  by  one  bringing 
him  a  reward,  in  order  to  influence  his  conduct  in  his 
office. 

2.  Where  some  person  having  it  in  his  power  to  pro- 
cure, or  aid  in  procuring,  for  another  a  public  place  or 
appointment,  is  so  approached  (s). 

Bribery  to  I.  The  offence  of  offering  to,  or  receiving  by,  an  officer, 

taot*tf  one*  judicial  or  ministerial  (t),  an  undue  reward  to  influence 
in  office.  hjs  behaviour  in  his  office,  is  a  misdemeanor  punishable 

by  fine  and  imprisonment  Both  the  giver  and  the 
taker  are  guilty.  And  though  the  reward  be  refused, 
the  offerer  is  equally  punishable  for  the  attempt  The 
offence  is  not  restricted  to  the  case  of  influencing  the 
higher  officers,  such  as  judges  or  members  of  the 
Government;  but  extends  to  those  in  a  subordinate 
position,  for  example,  constables,  as  if  one  bribe  a 
constable  to  refrain  from  executing  a  warrant  A  par- 
ticular species  of  bribery,  viz.,  corruptly  iufluencing 
jurymen,  will  be  treated  of  hereafter  under  the  title 
embracery  (u). 

Bribery  to  pro-      2.  For  the  sake  of  convenience  we  may  distinguish 

cure  place,  &c.  -  ...  -  .,  .        «» 

two  varieties  of  this  offence : — 

L  When  the  place  or  appointment  is  in  the  gift 
of  some  public  officer. 

ii  When  it  is  determined  by  public  election. 

i.  This  offence  may  also  be  regarded  as  following 
under  the  first  class  (i),  inasmuch  as  the  presentation 
to  the  place  by  the  public  officer  is  one  of  the  duties  of 


(r)  v.  infra,  as  to  ministerial  officers. 

(*)  v.  I  Hawk.  c.  67,  as.  1-3. 

(f )  The  text  books,  in  general,  confine  the  offence  of  bribery  to  a 
bribery  of  judicial  officers ;  but  this  definition  of  the  offence  seems  too 
narrow.    Arch.  891. 

(«)  v.  p.  95. 
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his  office.  The  offence  is  a  misdemeanor.  Even  the 
attempt  to  procure  an  appointment  by  offering  a  sum 
of  money  to  a  cabinet  minister  was  punished  as  a  mis- 
demeanor  (x). 

By  particular  statutes  it  has  also  been  provided  that  Consequence* 
persons  selling  public  offices  shall  lose  all  right  to  the  £[  public""* 
appointment,  and  the  buyers  shall  not  only  be  rejected,  office»- 
but  also  be  disabled  from  ever  holding  such  office  (y). 
Those  buying  or  selling,  or  receiving  or  paying  money 
or  rewards  for  offices,  are  guilty  of  a  misdemeanor  (z). 
So  also  are  persons  who  do  not  thus  directly  buy  or  sell, 
but  who  pay  money  for  soliciting  or  obtaining  offices, 
or  any  negotiations  or  pretended  negotiations  relating 
thereto  (a).     Certain  other  offences  in  connection  with 
the  traffic  in  offices  (b)  are  dealt  with ;  and  certain  excep- 
tions are  made,  for  example,  the  sale  of  commissions  in 
the  army  (c). 

ii.  Bribery  at  elections. 

As  to  parliamentary  elections. — The  law  on  this  sub-  Bribery  at 
ject  was  contained  chiefly  in  the  Corrupt  Practices  Pre-  efcct"ons?  ary 
vention  Act,  1 8  54  (rf),  amended  by  later  statutes,  which 
to  the  extent  mentioned  below  are  repealed  by  the 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (e). 


(*)  R.  v.  Vaughan,  4  Burr.  2494. 

(V)  5  &  6  Edw.  6,  a  16,  s.  2 ;  49  Oea  3,  c  126,  8.  1. 

(z)  49  Geo.  3,  c.  126,8.  3. 

(a)  Ibid.  s.  4. 

(b)  An  to  what  offices  are  within  the  statute,  v.  1  Ross.  311;  3  Chitty, 
St.  465. 

(c)  It  is  almost  needless  to  remind  the  reader  that  the  force  of  this 
exception  was  taken  away  by  the  Royal  Warrant  of  July  1871,  abolish- 
ing purchase.     ▼.  34  &  35  Vict,  c.  86. 

(d)  17  &  18  Vict  a  102,  amended  by  21  &  22  Vict.  c.  87  ;  26  Vict, 
e.  29  ;  30  &  31  Vict  a  102,  s.  49  ;  31  &  32  Vict  c  125,  ss.  43-47.  As  to 
these  Acts,  the  Corrupt  Practices  Act  of  1883  has  repealed  the  following, 
▼ix :  as.  1,  4,  5,  6,  9,  14,  23,  36,  39,  and  parts  of  2,  3,  and  38  of  the  first 
of  these  Acts ;  the  whole  of  the  second,  the  whole  of  the  third  except 
s.  6,  part  of  b.  34  of  the  fourth,  and  ss.  43,  45,  46,  and  47  of  the 
fifth. 

(e)  46  &  47  Vict.  c.  51. 
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This  Act  and  the  Corrupt  Practices  Prevention  Act  (f), 
that  is,  the  unrepealed  parts  of  them,  are  to  be  cited 
together  as  the  Corrupt  Practices  Prevention  Acts, 
1854  to  1883,  and  contain  the  law  on  the  subject 

On  the  part  of      The  offences  declared  to  be  bribery  on  the  part  of  the 

the  candidate.  T.7    .  ,  .  .  ,-,       «  <u 

candidate  or  his  agents  are  the  following : — 


'0V',VVJ     *~~     ""^     *vr*-w,.**.0 


(a.)  To,  directly  or  indirectly,  by  himself,  or  by  any 
other  person  on  his  behalf,  give,  lend,  or  agree  to  give 
or  lend  ;  or  offer,  promise,  or  promise  to  procure,  or  to 
endeavour  to  procure,  any  money,  or  valuable  considera- 
tion (g),  to  or  for  any  voter,  or  to  or  for  any  person  on 
behalf  of  any  voter,  or  to  or  for  any  other  person,  in 
order  to  induce  any  voter  to  vote,  or  refrain  from  voting, 
or  to  corruptly  (Jo  any  such  act  as  aforesaid  on  account 
of  such  voter  having  voted  or  refrained  from  voting  at 
any  election.  An  offer  to  pay  rates,  &&,  has  been  since 
included  in  this  offence  (A). 

(b.)  To  give,  &c.,  any  office,  place,  or  employment, 
under  the  same  circumstances  (t). 

(c.)  To  do  any  of  the  things  mentioned  above,  in  order 
to  induce  the  person  benefited  to  procure,  or  endeavour 
to  procure,  the  return  of  any  person,  or  any  vote  (i). 

(d.)  The  act  of  the  person  so  procuring,  &c.  (t). 

(e.)  To  pay,  &c,  money,  with  the  intent  that  it  shall 
be  expended  in  bribery  ;  or  knowingly  to  pay  it  in  dis- 
charge of  what  has  been  so  expended  (t). 

Besides  these,  there  are  other  offences  on  the  part  of 


(/)  17  &  18  Vict.  c.  102  ;  26  ft  27  Vict  c.  29 ;  31  &  32  Vict  c.  125  ; 
35  &  36  Vict  a  33  ;  42  &  43  Vict  a  75. 


(a)  17  &  18  Vict  c.  102,  88.  2  and  3. 
(A)  30  &  31  Vict  c.  102,  8.  49. 
(i)  17  &  18  Vict.  c.  102,  s.  2. 
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the  candidate  or  his  agents  declared  by  the  Act  of  1 883, 
and  comprised  in  the  terms  "  corrupt  practice/'  viz. : 

A.  Treating  and  undue  influence  as  defined  by  the 
Act  of  1883. 

B.  Bribery  and  personation  as  defined  by  the  Acts 
of  1854,  1867,  1868,  and  1872. 

C.  Illegal  practice  as  defined  by  the  Act  of  1883. 

Treating  is  thus  defined : — To  directly  or  indirectly 
give  or  provide  or  pay  wholly  or  in  part  the  expense 
of  giving  or  providing  any  meat,  drink,  entertainment  or 
provision  to  or  for  any  person,  for  the  purpose  of  cor- 
ruptly influencing  that  person  or  any  other  person  to 
give  or  refrain  from  giving  his  vote  at  the  election,  or 
on  account  of  such  person  or  any  other  person  having 
voted  or  refrained  from  voting  or  being  about  to  vote 
or  refrain  from  voting  at  such  election  (J). 

Undue  influence  is  thus  defined: — To  directly  or 
indirectly  make  use  of  or  threaten  to  make  use  of  any 
force,  violence,  or  restraint,  or  inflict  or  threaten  to  in- 
flict any  temporal  or  spiritual  injury,  damage,  harm, 
or  loss  upon  or  against  any  person  in  order  to  induce 
or  compel  such  person  to  vote  or  refrain  from  voting, 
or  on  account  of  such  person  having  voted  or  refrained 
from  voting  at  any  election,  or  by  abduction,  duress,  or 
any  fraudulent  device  or  contrivance  to  impede  or  pre- 
vent the  free  exercise  of  the  franchise  of  any  elector, 
or  thereby  to  compel,  induce,  or  prevail  upon  any  elector 
either  to  give  or  refrain  from  giving  his  vote  at  any 
election  (k). 

The  definition  of  bribery  has  already  been  given 
(supra). 

{j)  46  &  47  Vict  c.  51,  s.  1. 

(*)  Ibid.  s.  2. 
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Personation  is  thus  defined : — To  apply  for  a  ballot- 
paper  in  the  name  of  some  other  person,  whether  that 
name  be  that  of  a  person  living  or  dead,  or  of  a  fictitious 
person,  or,  having  once  voted  at  any  election,  to  apply 
at  the  same  election  for  a  ballot-paper  in  his  own 
name  (l). 

Illegal  practice  consists  of  the  following : — 

i.  To  make  a  payment  or  contract  for  payment  for 
the  purpose  of  promoting  or  procuring  the 
election  of  a  candidate — 

(a.)  On  account  of  the  conveyance  of  electors 
to  or  from  the  poll,  whether  for  the 
hiring  of  horses  or  carriages,  or  for 
railway  fares  or  otherwise ; 

(b.)  On  account  of  the  use  of  any  house,  land, 
building,  or  premises  for,  or  on  account 
of,  the  exhibition  of  any  address,  bill, 
or  notice ; 

(a)  On  account  of  any  committee-room  in 
excess  of  the  numbers  allowed  (m). 

2.  To  incur  expense  in  excess  of  the  maximum 
allowed  (n). 

The  commission  of  any  corrupt  practice  other  than 
personation  is  a  misdemeanor,  and  is  punishable  by  im- 
prisonment for  a  term  not  exceeding  one  year,  or  a  fine 
not  exceeding  £200  (0). 

The  offence  cf  personation  is  a  felony,  and  is  punish- 


es 35  *  36  Vict  c.  33,  s.  24. 
(m)  46  &  47  Vict.  c.  51,  8.  7. 
(n)  Ibid.  s.  8. 
(0)  Ibid.  s.  6. 
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able  by  imprisonment  for  a  term  not  exceeding  two 
years  with  hard  labour  (0). 

The  commission  of  an  illegal  practice  is  punishable 
on  summary  conviction  by  a  fine  not  exceeding 
£100  (p). 

The  following  are  offences  on  the  part  of  the  voter,  On  the  part 
in  addition  to  such  of  the  above-mentioned  as  are  °  *  e  voter* 
applicable  to  a  voter : — 

A.  Bribery,  which  is  further  defined  thus : 

(1.)  To  directly  or  indirectly  receive,  agree,  or 
contract  for  any  money  gift,  loan,  or 
valuable  consideration,  office,  place,  or 
employment,  for  voting  or  agreeing  to 
vote  or  for  refraining  or  agreeing  to  re- 
frain from  voting  at  any  election  (q). 

(2.)  To  directly  or  indirectly  receive  any  money 
or  valuable  consideration  on  account  of 
any  person  having  voted  or  refrained 
from  voting  or  having  induced  any  other 
person  to  vote  or  refrain  from  voting  at 
any  election  (q). 

B.  Illegal  practice,  which  consists  also  of  the  follow- 

ing: 

(1.)  To  vote  or  induce  or  procure  any  person 
to  vote  at  an  election  with  the  knowledge 
that  such  person  is  prohibited  from 
voting  (r). 

(2.)  To  knowingly  publish  a  false  statement 


(p)  46  k  47  Vict  c.  51,  b.  10. 
(q)  17  &  18  Vict  c.  102,  8.  3. 
(r)  46  &  47  Vict  c.  51,  0.  9. 
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of  the  withdrawal  of  a  candidate  at  an 
election  for  the  purpose  of  promoting  or 
procuring  the  election  of  another  candi- 
date (r). 

Further  There  are  other  offences,  such  as  the  illegal  pay- 

offences,  ment  of  money  for  other  than  the  allowable  expenses, 

the  employment  of  carriages,  horses,  &a,  corrupt  with- 
drawal from  a  candidature  (s).  These  are  also  pun- 
ishable on  summary  conviction  by  a  fine  not  exceeding 
£100  (t). 

Proceedings  on  the  above  offences  must  be  commenced 
within  a  year  from  the  time  of  the  offence  committed, 
or  within  three  months  after  the  report  by  Election 
Commissioners  is  made  where  the  inquiry  before  such 
Commissioners  is  commenced  within  one  year  after 
the  offence  is  committed  (w). 

Di  alifica-  Certain  disqualifications  also  attach  to  candidates  and 
tiona  attaching  others  who  have  been  found  guilty  of  bribery,  corrupt 
of  bribery)  &c.  practice,  &c.  For  instance,  if  any  corrupt  practice 
other  than  treating  or  undue  influence  has  been  proved 
to  have  been  committed  in  reference  to  such  election 
by  or  with  the  knowledge  and  consent  of  any  candidate 
at  such  election,  or  if  any  treating  or  undue  influ- 
ence has  been  committed  by  any  candidate  at  an 
election,  such  candidate  shall  never  be  elected  to  or 
sit  in  the  House  of  Commons  for  the  same  consti- 
tuency; and  if  a  candidate  is  guilty  of  any  corrupt 
practice  by  agents,  he  is  incapacitated  for  seven  years 
from  being  elected  to  or  sitting  in  the  House  of 
Commons  for  the  same  constituency  (w).  If  a  voter 
is  guilty  of  any  corrupt  practice,  he  is  incapacitated  for 
seven  years  from  being  elected  to  the  House  of  Com- 
mons, or  from  being  registered  as  an  elector  or  voting 


(r)  46  k  47  Vict.  c.  51,  s.  6. 

(«)  Ibid.  as.  13,  14,  and  15. 

(I)  Ibid.  a.  21. 

(u)  Ibid.  a.  5 1. 

(w)  Ibid.  aa.  4  and  5. 
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at  an  election,  or  from  holding  any  public  or  judicial 
office  (x).  If  any  illegal  practice  has  been  committed 
by  or  with  the  knowledge  and  consent  of  a  candidate 
he  cannot  be  elected  to  the  House  of  Commons  for 
the  same  constituency  for  seven  years ;  and  if  he  has 
been  guilty  of  illegal  practice  by  his  agents  he  is  in- 
capable of  being  elected  to  the  House  of  Commons 
during  that  Parliament  (y).  If  a  voter  has  been 
guilty  of  illegal  practice,  he  is  for  five  years  incapa- 
citated from  being  registered  as  an  elector  or  voting  at 
an  election  or  holding  a  public  office  within  the  same 
constituency  (2). 

As  to  municipal  elections. — Any  person  who  is  guilty 
of  a  corrupt  practice  at  such  an  election  is  liable  to  the 
like  actions,  prosecutions,  penalties,  forfeitures,  and 
punishments,  as  if  the  corrupt  practices  had  been  com- 
mitted at  a  parliamentary  election  (a). 

EMBRACERY,   ETC. 

Embracery  is  an  attempt  to  influence  a  jury  cor-  Embracery, 
ruptly  to  give  a  verdict  in  favour  of  one  side  or  party, 
by  promises,  persuasions,  entreaties,  money,  entertain- 
ments, and  the  like.  Thus  it  appears  to  be  a  particular 
kind  of  bribery.  A  juryman  himself  may  be  guilty  of 
this  offence  by  corruptly  endeavouring  to  bring  over 
his  fellows  to  his  view.  The  offence  is  a  misdemeanor, 
both  in  the  person  making  the  attempt,  and  also  in 
those  of  the  jury  who  consent.  The  puuishment — both 
at  common  law  and  by  statute — is  fine  and  imprison- 
ment (6). 

There  are  certain  other  acts  interfering  with  the  free  other  offences 
administration  of  justice  at  a  trial,  which  are  considered  JE^SiS?*  R 

(x)  46  &  47  Vict  c.  51,  s.  6. 

(y)  Ibid.  b.  1 1. 

(z)  Ibid.  s.  10. 

(a)  45  &  46  Vict.  0.  50,  ss.  77-80, 

(6)  6  Geo.  3,  c.  50,  s.  61. 
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as  high  misprisions  and  contempts,  and  are  punishable 
by  fine  and  imprisonment.     Such  are  the  following : — 

Intimidating  the  parties  or  witnesses. 

Endeavouring  to  dissuade  a  witness  from  giving 
evidence,  though  it  be  without  success. 

Advising  a  prisoner  to  stand  mute. 

Assaulting  or  threatening  an  opponent  for  suing 
him ;  a  counsel  or  attorney  for  being  employed  against 
him ;  a  juror  for  his  verdict ;  a  gaoler  or  other  minis- 
terial officer  for  what  he  does  in  the  discharge  of  his 
duty. 

For  one  of  the  grand  jury  to  disclose  to  the  prisoner 
the  evidence  against  him. 

There  are  three  offences,  somewhat  liable  to  con- 
fusion, which  consist  in  an  unlawful  interference  in 
another's  suit,  or  in  stirring  up  such  suits : — 

Common  Barratry ;  Maintenance ;  Champerty. 


COMMON   BARRATRY. 

Common  The  offence  of  frequently  inciting  and  stirring  up 

barratry.         8U^  ^^  quails  between  Her  Majesty's  subjects, 

either  at  law  or  otherwise  (c).  It  is  insufficient  to 
prove  a  single  act,  inasmuch  as  it  is  of  the  essence  of 
the  offence  that  the  offender  should  be  a  common  bar- 
rator. Of  course  it  is  no  crime  for  a  man  frequently  to 
bring  actions  in  his  own  right,  though  he  be  unsuccess- 
ful, unless  they  are  purely  groundless  and  vexatious. 

The  offence  is  a  misdemeanor,  punishable  by  fine 

(e)  4  BL  134. 
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and  imprisonment.  If  the  offender  is  connected  with 
the  legal  profession,  he  is  disabled  from  practising  for 
the  future.  If,  having  been  convicted  of  this  offence, 
he  afterwards  practises,  the  court  may  inquire  into  the 
matter  in  a  summary  way;  and  on  the  subsequent 
practising  being  proved,  the  offender  may  be  sentenced 
to  penal  servitude  to  the  extent  of  seven  years  (d). 

Another  offence  of  a  like  nature  may  be  noticed,  Suing  in  nam 
namely,  suing  in  the  name  of  a  fictitious  plaintiff.    If  pontiff!™* 
committed  in  the  superior  courts  it  is  a  high  contempt, 
punishable  at  their  discretion.     If  in  the  inferior  courts, 
it  is  punished  by  imprisonment  for  six  months,  and 
treble  damages  to  the  person  injured  (e). 

MAINTENANCE. 

The  officious  intermeddling  in  a  suit  that  in  no  way  Maintenance, 
belongs  to  one,   by  maintaining  or  assisting  either 
party  with  money  or  otherwise,  to  prosecute  or  defend 
it  (/).     It  is  a  misdemeanor  punishable  by  fine  and 
imprisonment  (g). 

It  has  been  declared  to  be  maintenance  to  bear  the 
whole  or  part  of  the  expenses  of  the  suit  for  another,  or 
to  retain  a  solicitor  or  counsel  for  him.  But  acts  of 
this  kind  are  justifiable  in  respect  of  an  interest  in 
the  thing  in  variance,  as  that  of  a  reversioner;  of 
kindred  or  affinity ;  of  other  relations,  e.g.,  landlord  and 
tenant,  master  and  servant ;  of  charity,  e.g.,  to  enable 
a  poor  man  to  carry  on  his  suit ;  of  the  profession  of 
the  law,  e.g.t  to  act  as  counsel  or  solicitor.     And  it  may 


(d)  12  Geo.  1,  c.  29,  b.  4,  made  perpetual. 

(e)  8  Eliz.  c.  2. 

(/)  1  Hawk.  c.  83,  a.  23. 

(g)  This  maintenance  is  sometimes  termed  cvrcdu,  to  distinguish  it 
from  another  species — ruralis,  which  latter  consists  in  assisting  another 
to  his  pretensions  to  lands,  or  holding  them  for  him  by  force  or  subtility, 
or  stirring  up  quarrels  or  suits  in  the  county,  in  relation  to  matters 
wherein  he  is  no  way  concerned.  (Baa  Abr.)  This  seems  to  approach 
the  crime  of  barratry. 
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be  said  generally,  that  the  courts  would  be  very  loth 
at  the  present  day  to  declare  an  act  of  this  kind  to  be 
an  offence  criminally  indictable,  unless  some  corrupt 
motive  were  manifestly  present.  This  remark  also 
applies  to  the  next  offence. 

CHAMPERTY. 

champerty.  Champerty  is  a  species  of  maintenance.     The  dis- 

tinguishing feature  is,  that  the  bargain  is  made  with 
the  plaintiff  or  defendant  campum  partire,  that  is,  in 
the  event  of  success  to  divide  the  land  or  other  subject- 
matter  of  the  suit  with  the  champertor  in  consideration 
of  his  carrying  on  the  party's  suit  at  his  own  expense. 
Thus  it  has  been  held  punishable  as  champerty  to  com- 
municate such  information  as  will  enable  a  party  to 
recover  a  sum  of  money  by  action,  and  to  exert  influ- 
ence in  procuring  evidence  to  substantiate  the  claim, 
upon  condition  of  receiving  a  portion  of  the  sum 
recovered  (A). 

COMPOUNDING  OFFENCES. 

Mere  forbear-  A  private  individual  is  not  obliged  to  set  the  law 
cute, nocrime.  *n  motion  for  the  prosecution  of  a  criminal,  though,  as 
we  shall  see,  he  is  punishable  for  the  concealment  of 
treason  or  felony  (i).  Thus,  merely  to  forbear  to  pro- 
secute is  no  offence ;  there  is  wanting  something  else 
to  constitute  a  crime,  and  this  essential  is  the  taking 
some  reward  or  advantage. 

Under   this   title  we   shall   treat  of  compounding 

(a)  felonies ;  (b)  misdemeanors ;  (c)  informations   on  < 

penal   statutes;   noticing   also  the  offence  of   taking  J 

rewards  for  helping  to  recover  stolen  goods.  , 

Compounding       (a.)   Compounding  felony,  or  forbearing  to  prosecute 

felony. 

(A)  Stanley  v.  Janet,  7  Bing.  369. 

(»)  v.  p.  xoi.  I 
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a  felon  on  account  of  some  reward  received,  is  a  misde- 
meanor, punishable  by  fine  and  imprisonment  (J).  Of 
course  the  reward  need  not  be  of  a  monetary  nature, 
but  may  be  any  advantage  proceeding  from  or  on 
behalf  of  the  felon  and  accruing  to  the  person  who  for- 
bears* The  most  common  form  of  this  crime  is  what 
was  anciently  known  as  theft-bote,  that  is,  the  forbear- 
ing to  prosecute  a  thief,  on  consideration  of  receiving 
one's  stolen  goods  back  again,  or  other  advantage.  But 
the  mere  taking  back  stolen  goods,  without  shewing 
any  favour  to  the  tbief,  is  no  crime.  After  the  com- 
pounding, the  compounder  having  prosecuted  the  felon 
to  conviction,  the  judge  directs  an  acquittal  for  the 
compounding  (&). 

To  corruptly  take  any  reward  for  helping  a  person  Taking  reward 
to  property  stolen  or  obtained,  &c,  by  any  felony  or  stolen  pro-° 
misdemeanor  (unless  all  due  diligence  to  bring  the perty>  &c* 
offender  to  trial  has  been  used),  is  a  felony  punishable 
by  penal  servitude  to  the  extent  of  seven  years  (I). 
An  advertisement  offering  a  reward  for  the  return  of 
stolen  or  lost  property,  using  words  purporting  that 
no  questions  will  be  asked,  or  seizure  or  inquiry  made 
after  the  person  producing  the  property,  or  that  return 
will  be  made  to  any  pawnbroker  or  other  person  who 
has  bought  or  made  advances  on  such  property — 
renders  the  advertiser,  printer,  and  publisher  liable  to 
forfeit  £50  each  (m).  But  an  action  cannot  be  brought 
to  recover  the  forfeiture  from  the  printer  or  publisher 
except  within  six  months  after  the  forfeiture  is  in- 
curred ;  nor  at  all  without  the  consent  of  the  Attorney 
or  Solicitor  General  (n). 


(j)  It  must  be  conf eased  that  the  English  system,  by  leaving  prose- 
cutions to  so  great  an  extent  in  private  hands,  does  its  best  to  encourage 
this  class  of  offence. 

(k)  R.  v.  Stone,  4  C.  &  P.  379. 

(I)  24  &  25  Vict  c.  96,  s.  101. 

(m)  Ibid.  s.  102. 

(»)  33  *  34  Vict  c.  65,  s.  3. 
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Compounding  (b.)  Compounding  misdemeanors  seems  strictly  to  be 
"  illegal,  as  impeding  the  course  of  public  justice.  But 
after  conviction,  the  court  not  uncommonly  allows  a 
course  to  be  adopted  which  comes  to  the  same  thing. 
If  the  misdemeanor  principally  and  more  immediately 
affects  an  individual  (such  as  one  for  which  he  might 
sue  and  recover  in  a  civil  action),  as  a  battery,  impri- 
sonment, or  the  like,  the  court  sometimes  permits  the 
defendant  to  speak  with  the  prosecutor,  before  any  judg- 
ment is  pronounced;  and  if  the  prosecutor  declares 
himself  satisfied,  inflicts  but  a  trivial  punishment  (0). 
But  this  will  not  be  allowed  if  the  offence  is  of  a  more 
public  nature  (p). 

Compounding  (c.)  Compounding  informations  upon  penal  statutes. — 
upon^mU111  I11  order  to  promote  the  discovery  and  punishment  of 
statutes,  crime,  many  statutes  imposing  a  penalty  on  the  offender 
award  the  penalty,  either  in  part  or  in  whole,  to  any 
person  who  prosecutes,  hence  termed  a  common  in- 
former. It  is  clearly  a  gross  abuse  of  this  arrangement, 
not  only  tending  to  the  escape  of  offenders,  but  also 
encouraging  malicious  threats  of  proceedings,  for  a 
person  to  take  a  reward  on  condition  that  he  do  not  act 
as  an  informer.  Accordingly  it  has  been  enacted  that 
if  any  person  informing,  under  pretence  of  any  penal 
law,  makes  any  composition  without  leave  of  the  court, 
or  takes  any  money  or  promise  from  the  defendant  to 
excuse  him,  he  forfeits  <£io,  and  is  liable  to  such  im- 
prisonment and  further  fine  as  the  court  shall  award, 
and  is  for  ever  disabled  from  suing  on  any  popular  or 
penal  statute  (q).  A  person  may  be  thus  convicted  of 
taking  a  reward  for  forbearing  to  prosecute,  although 
no  offence  liable  to  a  penalty  has  been  committed  by 
the  person  from  whom  the  money  is  taken  (r). 

(0)  This  course  is  pursued  to  reimburse  the  prosecutor  for  his  expenses, 
and  make  him  some  private  amends  without  the  trouble  and  circuity  of 
a  civil  action.     But  it  surely  is  a  dangerous  practice.    4  BL  363. 

(p)  v.  Keir  v.  Leeman,  6  Q.  B.  308 ;  9  Q.  B.  371. 

(q)  18  Eliz.  c.  5  ;  56  Geo.  3,  c.  138,  s.  2. 

(r)  R  v.  Bet,  9  C.  &  P.  368. 
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MISPRISION   OF  FELONY. 

Misprision  of  felony  is  the  concealment  of  some  Misprision  of 
felony  (other  than  treason  (s)  )  committed  by  another.  y" 
There  must  be  knowledge  of  the  offence  merely,  with- 
out any  assent ;  for  if  a  man  assent,  he  will  either  be  a 
principal  or  an  accessory.  Thus  one  will  be  guilty  of 
misprision  who  sees  a  felony  committed,  and  takes  no 
steps  to  secure  the  apprehension  of  the  offender.  The 
offence  is  a  misdemeanor,  punishable  by  fine  and  im- 
prisonment 

CRIMINAL   DEALINGS   WITH   RECORDS. 

Certain  offences  with  regard  to  judicial  records  and  Records:  steal- 
documents  are  severely  punished.     They  chiefly  fallJE?'  <*&*& 
under  the  heads  of  "  Larceny  "  and  "  Forgery."    A  mere 
enumeration  of  the  chief  of  these  offences  will  suffice 
here,  more  particulars  being  given  under  the  titles 
referred  to  above : — 

Stealing,  injuring,  &c,  records,  &c. :  24  &  25 
Vict  c.  96,  8.  30  (t). 

Forging,  &c,  records,  &c.:  24  &  25  Vict  a  98, 
ss.  27-31  (u). 

For  an  employee  in  the  Record  Office  to  certify  a 
writing  as  a  true  copy  of  a  record  knowing  it  to 
be  false,  is  punishable  by  penal  servitude  to  the 
extent  of  life,  or  imprisonment  from  two  to  four 
years  (w). 

EXTORTION  AND  OTHER  MISCONDUCT  OF  PUBLIC  OFFICERS. 

Every  malfeasance,  or  culpable  non-feasance  of  an  Misoonduot 

in  office. 

(*)  Misprision  of  treason,  v.  p.  54. 

it)  v.  p.  204. 

(u)  v.  p.  263. 

(w)  1  k  2  Vict.  c.  94,  s.  19.  See  also  Evidence  Amendment  Act,  14 
&  1 5  Vict,  a  99.  For  a  full  list  of  offences  of  the  nature  of  forgeries  of 
records,  v.  Arch.  652. 
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officer  of  justice,  with  relation  to  his  office,  is  a  misde- 
meanor punishable  by  fine  or  imprisonment,  or  both. 
Forfeiture  of  his  office,  if  a  profitable  one,  will  also 
generally  ensue.  Under  the  term  "  officers  of  justice  " 
are  included  not  only  the  higher  officers,  as  judges, 
sheriffs,  but  also  those  of  a  lower  rank,  as  constables, 
overseers,  &c. 


Malfeasance. 


As  to  malfeasance  (x). — In  cases  of  oppression  and 
partiality  the  officers  are  clearly  punishable:  and 
not  only  when  they  act  from  corrupt  motives,  but  even 
when  this  element  is  wanting,  if  the  act  is  clearly 
illegal  (y),  for  example,  for  a  magistrate  to  commit  in 
a  case  in  which  he  has  no  jurisdiction.  The  proceed- 
ings will  generally  be  by  impeachment,  or  information 
in  the  Queen's  Bench,  according  to  the  rank  of  the 
offender ;  but  an  indictment  will  also  lie. 


Extortion. 


Extortion,  in  the  more  strict  sense  of  the  word, 
consists  in  an  officer's  unlawfully  taking,  by  colour  of 
his  office,  from  any  man,  any  money  or  thing  of  value 
that  is  not  due  to  him,  or  more  than  is  due,  or  before 
it  is  due  (z).  But  it  is  not  criminal  to  take  a  reward, 
voluntarily  given,  and  which  has  been  usual  in  the 
case,  for  the  more  diligent  or  more  expeditious  per- 
formance of  his  duty. 


Non-feasance.  As  to  non-feasance. — An  officer  is  equally  liable  for 
neglect  of  his  duty  as  for  active  misconduct  Thus  an 
overseer  is  indictable  for  not  providing  for  the  poor  (a). 
A  refusal  by  any  person  to  serve  an  office  to  which  he 
has  been  duly  appointed,  and  from  which  he  has  no 
ground  of  exemption,  is  an  indictable  offence. 


(x)  Bribery,  v.  p.  86. 

(y)  R.  v.  Sainsbury,  4  T.  R.  451. 

(2)  4  BL  141. 

(a)  v.  also  11  Geo.  1,  a  4. 
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CONTEMPT   OF   COURT. 

A  contempt  of  court  is  a  disobedience  to  the  rules,  Contempt  of 
orders,  process,  or  dignity  of  a  court  which  has  power 
to  punish  such  ofifences.  It  is  only  courts  of  record 
that  have  power  to  fine  and  imprison  for  contempt  of 
their  authority  (6).  The  offence  is  by  no  means  con- 
fined to  what  is  popularly  known  as  "contempt  of 
court:"  it  includes  a  variety  of  acts,  some  of  which 
appear  to  have  only  a  remote  connection  with  the 
courts. 

Contempts  may  be  divided  into  two  classes : — 

1 .  Direct, "  which  openly  insult  or  resist  the  powers 
of  the  courts,  or  the  persons  of  the  judges  who  preside 
there.5 


» 


2.  Consequential,  "  which  (without  such  gross  inso- 
lence or  direct  opposition)  plainly  tend  to  create  an 
universal  disregard  of  their  authority." 

They  may  be  also  thus  classified : — 

1.  Those  committed  in  the  court  itself — for  example, 
by  persistently  applauding  during  a  trial,  or  any  other 
wilful  disturbance. 

2.  Those  committed  out  of  court — for  example,  by 
tampering  with  witnesses,  jurors,  &c. 

The  following  are  the  chief  instances  (c) : — 

(a.)  By  inferior  judges  and  magistrates — by  acting  Chief  eases  of 

,,  ,  .  i     1      •      ,i     •        i     •    •      contempts. 

unjustly,  oppressively,  or  irregularly  in  their  adminis- 


(0)  Courts  of  Record  are  those  whose  judicial  acts  and  proceedings  are 
enrolled  in  parchment  for  a  perpetual  memorial  and  testimony ;  which 
rolls  are  called  the  records  of  the  court,  and  their  truth  cannot  be  ques- 
tioned. This  power  to  fine  and  imprison  is  one  of  their  chief  distinguish- 
ing marks  ;  and  the  very  erection  of  a  new  jurisdiction  with  power  of  fine 
and  imprisonment,  makes  it  instantly  a  court  of  record,    v.  3  St.  Bl.  27 1. 

(c)  2  Hawk.  6.  22. 
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tration ;  or  by  disobeying  writs  issued  out  of  the  supe- 
rior courts;  by  proceeding  in  a  cause  after  it  has 
been  put  a  stop  to  or  removed  by  writ  of  prohibition, 
certiorari,  error,  supersedeas,  and  the  like.  These  are 
regarded  as  contempts  of  the  superior  courts  (and 
especially  the  Queen's  Bench  Division),  which  have  a 
general  superintendence  over  all  inferior  jurisdictions. 

(b.)  By  sheriffs,  bailiffs,  gaolers,  and  other  officers  of 
the  court — by  abusing  the  process  of  the  law,  or  deceiv- 
ing the  parties  by  any  acts  of  oppression,  extortion, 
collusive  behaviour,  or  culpable  neglect  of  duty. 

(c.)  By  solicitors,  who  are  also  officers  of  the  court — 
by  gross  instances  of  fraud  and  corruption,  injustice  to 
clients,  or  other  dishonest  practices  (d). 

(d.)  By  jurymen — in  collateral  matters  relating  to 
the  discharge  of  their  office,  as  by  making  default  when 
summoned;  refusing  to  be  sworn  or  to  give  any 
verdict ;  eating  or  drinking  without  the  leave  of 
the  court — especially  at  the  cost  of  either  party ;  and 
other  misbehaviour  of  a  similar  kind ;  but  not  in  the 
mere  exercise  of  their  judicial  capacities,  as  by  giving 
a  false  or  erroneous  verdict. 

(e.)  By  witnesses — by  making  default  when  sum- 
moned ;  refusing  to  be  sworn  or  examined,  or  prevari- 
cating in  their  evidence  when  sworn. 

(f.)  By  the  parties  to  any  suit  or  proceeding  before 
the  court,  who  by  force  or  fraud  wilfully  prevent  or 
obstruct  the  course  of  justice ;  also  by  disobedience  to 
any  rule  or  order,  made  in  the  progress  of  a  cause ;  by 
non-payment  of  costs,  or  by  non-observance  of  awards 
which  have  been  made  rules  of  court 

(g.)  By  any  persons — including  a  great  variety  of 
acts  which  imply  disrespect  to  the  court's  authority. 
Any  riotous,  noisy,  or  indecent  conduct  in  court,  calcu- 

(d)  As  to  a  barrister,  v.  Ex  parte  Pater,  5  B.  &*S.  299. 
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lated  to  interrupt  the  proceedings,  or  to  bring  discredit 
upon  the  court 

Of  another  class  are  those  committed  by  the  offender  Contempts 
not  present  in  court — for  example,  by  disobeying  or  ^ourt^*  °Ut 
treating  with  disrespect  the  Queen's  writ,  or  the  rules 
or  process  of  the  court ;  by  perverting  such  writ  or 
process  to  the  purposes  of  private  malice,  extortion,  or 
injustice ;  by  speaking  or  writing  contemptuously  of 
the  court  or  judges,  acting  in  their  judicial  capacity ; 
by  printing  false  accounts  of  causes  then  depending  in 
judgment;  and  by  anything,  in  short,  that  demonstrates 
a  gross  want  of  that  regard  and  respect,  which  when 
once  courts  of  justice  are  deprived  of  their  authority 
is  entirely  lost  among  the  people  (e). 

The  proceedings  on  a  contempt  of  court  are  of  two  Proceedings, 
kinds : — 

1.  If  the  contempt  is  committed  in  the  face  of  the 
court — the  offender  may.  be  instantly  apprehended  and 
imprisoned  at  the  discretion  of  the  judges,  without  any 
further  proof  or  examination. 

2.  In  the  case  of  contempts  committed  out  of  court — 
if  the  judges  see  sufficient  ground  to  suspect  that  a 
contempt  has  been  committed,  they  either  make  a  rule 
on  the  suspected  party  to  shew  cause  why  an  attach- 
ment should  not  issue  against  him ;  or  in  very  flagrant 
cases,  the  attachment  issues  in  the  first  instance. 


(e)  Aa  to  contempt  in  general,  see  MUlcr  v.  Knox,  4  Bing.  N.  C.  574. 


(     io6    ) 
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OFFENCES   AGAINST   THE   PUBLIC    PEACE. 


Offences  more  Many  of  the  crimes  mentioned  in  other  chapters  in- 
againat  the  volve  a  breach  of  the  peace.  But  the  offences  now  to 
public  peace,    fa  fl^t  ^th  are  those  in  which  the  breach  of  the 

peace  is  the  prominent  feature.  In  some,  for  example 
in  libel,  at  first  sight  the  injury  done  to  the  individual 
appears  to  be  the  principal  point ;  but  a  consideration 
of  the  way  in  which  the  law  deals  with  the  offence 
shews  that  it  is  otherwise.  Thus,  proof  of  the  truth  of 
a  libel  will  not  amount  to  a  defence,  unless  it  was  for 
the  public  benefit  that  the  matter  should  be  published. 


Unlawful 
assembly. 


RIOTS  (/). 

There  are  two  minor  offences,  which,  as  steps  to  the 
graver  crime  of  riot,  must  first  be  noticed. 

An  unlawful  assembly  is  any  meeting  of  three  or  more 
persons  under  such  circumstances  of  alarm,  either  from 
the  large  numbers,  the  mode  or  time  of  the  assembly, 
&c,  as  in  the  opinion  of  firm  and  rational  men  are 
likely  to  endanger  the  peace ;  there  being  no  aggressive 
act  actually  done  (g).  All  parties  joining  in  and 
countenancing  the  proceedings  are  criminally  liable. 
It  is  generally  considered  that  the  intention  must  be 
to  do  something  which,  if  actually  executed,  would 
amount  to  a  riot  (h).  But  a  lawful  assembly  is  not 
rendered  unlawful  by  reason  of  the  knowledge  of  those 


(/)  For  riotous  destruction  of  churches  and  other  buildings,  v.  p.  278. 

(g)   R.  v.  Vincent,  9  C.  &  P.  91. 

(A)   For  unlawful  assemblies  of  another  nature,  v.  p.  58. 
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taking  part  in  it  that  opposition  will  be  raised  to  it, 
which  opposition  will  in  all  probability  give  rise  to  a 
breach  of  the  peace  by  those  creating  it  (i). 

A  rout  is  said  to  be  the  disturbance  of  the  peace  Rout, 
caused  by  those  who,  after  assembling  together  to  do  a 
thing  which,  if  executed,  would  amount  to  a  riot,  pro- 
ceed to  execute  that  act,  but  do  not  actually  execute  it. 
It  differs  from  a  riot  only  in  the  circumstance  that  the 
enterprise  is  not  actually  executed. 

A  riot  is  a  tumultuous  disturbance  of  the  peace  by  Riot. 
three  or  more  persons,  assembling  together  of  their  own 
authority,  with  an  intent  mutually  to  assist  one  another 
against  any  who  oppose  them  in  the  execution  of  some 
enterprise  of  a  private  nature,  and  afterwards  actually 
executing  the  same,  in  a  violent  and  turbulent  manner, 
to  the  terror  of  the  people,  and  this  whether  the  act 
intended  be  of  itself  lawful  or  unlawful  {j). 

An  example  will  more  clearly  shew  the  difference 
between  these  three  crimes.  A  hundred  men  armed 
with  sticks  meet  together  at  night  to  consult  about  the 
destruction  of  a  fence  which  their  landlord  has  erected : 
this  is  an  unlawful  assembly.  They  march  out  together 
from  the  place  of  meeting  in  the  direction  of  the  fence  : 
this  amounts  to  a  rout.  They  arrive  at  the  fence  and, 
amid  great  confusion,  violently  pull  it  down :  this  is 
a  riot 

To  constitute  a  riot,  the  object  need  not  be  unlawful,  Essential*  of  a 
if  the  acts  are  done  in  a  manner  calculated  to  inspire 
terror.  But  there  must  be  an  unlawful  assembly: 
therefore  a  disturbance  arising  among  people  already 
met  together  will  be  a  mere  affray ;  unless,  indeed, 
there  be  a  deliberate  forming  into  parties.     The  object 


(t)  BtaUy  v.  (fflbanks,  51  L.  J.  (M.C.)  117 ;  9  Q.  B.  D.  308. 

(j)  1  Hawk.  c.  65,  b.  1. 
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must  be  of  a  local  or  private  nature ;  otherwise,  as  if  to 
redress  a  public  grievance,  it  amounts  to  treason  (k). 

The  gist  of  the  offence  is  the  unlawful  manner  of 
proceeding,  that  is,  with  circumstances  of  force  or 
violence.  Therefore  assembling  for  the  purpose  of  an 
unlawful  object,  and  actually  executing  it,  is  not  a  riot, 
if  it  is  done  peaceably  (I). 

These  three  offences  are  misdemeanors,  punishable 
by  fine  or  imprisonment,  or  both. 

Riot  Act.  For  the  case  of  riots  which  assume  a  more  formid- 

able aspect,  further  provision  is  made  by  statute  (m).  If 
twelve  or  more  persons  are  unlawfully  assembled  to 
the  disturbance  of  the  peace,  and  being  required  by 
proclamation  (n),  by  a  justice  of  the  peace,  sheriff,  or 
under-sheriff,  mayor,  or  other  head  officer  of  a  town, 
to  disperse,  they  then  continue  together  for  an  hour 
after,  they  are  guilty  of  felony,  and  liable  to  penal 
servitude  to  the  extent  of  life,  or  imprisonment  not 
exceeding  three  years  (0).  It  is  a  felony  attended  by 
the  same  punishment  to  oppose  the  reading  of  the  pro- 
clamation: and  this  opposition  will  not  excuse  those 
who  know  that  the  proclamation  would  have  been  read, 
had  it  not  been  for  this  hindrance  (p).  Prosecutions 
under  this  Act  must  be  commenced  within  twelve 
months  after  the  commission  of  the  offence  (q). 


(k)  v.  p.  5a 

[l)  v.  1  Hawk,  c.  65. 

(m)  Riot  Act,  1  Geo.  I,  st.  2,  c.  5. 

(n)  "  Reading  the  Riot  Act" 

(o)  1  Geo.  I,  st  2,  c.  5,  s.  1.  The  form  of  proclamation  is  prescribed 
by  the  statute,  "  Our  sovereign  lord  the  king  chargeth  and  commandeth 
all  persons  being  assembled,  immediately  to  disperse  themselves,  and 
peaceably  to  depart  to  their  habitations,  or  to  their  lawful  business,  upon 
the  pains  contained  in  the  Act  made  in  the  first  year  of  King  George, 
for  preventing  tumults  and  riotous  assemblies — God  save  the  King.'* 

(j>)  Ibid.  s.  5. 

(q)  Ibid.  s.  8. 
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A  course  of  proceeding  founded  on  an  old  statute  (?•),  Posse 
still  unrepealed,  is  provided  for  offences  of  this  character. 
Any  two  justices,  together  with  the  sheriff  or  under- 
sheriff  of  the  county,  may  come  with  the  posse  comi- 
tatds  (i.e.t  a  force  consisting  of  all  able-bodied  men 
except  clergymen)  and  suppress  a  riot,  rout,  or  unlaw- 
ful assembly;  may  arrest  the  rioters;  and  make  a 
record  of  the  circumstances  on  the  spot,  which  will  be 
sufficient  evidence  of  the  conviction  of  the  offenders. 
Any  battery,  wounding,  or  killing  that  may  happen  in 
suppressing  the  riot  is  justifiable. 

AFFRAY. 

A  fighting  between  two  or  more  persons  in  some  Affray. 
public  place,  to  the  terror  of  Her  Majesty's  subjects ; 
for  example,  a  prize  fight.  If  it  takes  place  in  private, 
it  will  be  an  assault  It  differs  from  a  riot,  inasmuch 
as  there  must  be  three  persons  to  constitute  the  latter, 
and  also  in  not  being  premeditated. 

Mere  quarrelsome  or  threatening  words  do  not 
amount  to  an  affray ;  though  of  course,  according  to 
first  principles  ($),  a  person  may  be  guilty  of  an  affray, 
though  he  uses  no  actual  force  himself ;  for  example, 
by  assisting  at  a  prize  fight  The  offence  may  be  aggra-  Aggravations, 
vated  in  several  ways ;  for  example,  on  account  of  its 
dangerous  tendency,  e.g.,  a  duel;  on  account  of  the 
position  of  the  person  against  whom  it  is  committed, 
e.g.,  an  arresting  officer ;  on  account  of  the  place  where 
it  happens,  e.g.,  in  a  church  or  churchyard.  In  the  last 
case  even  quarrelsome  words  are  punishable. 

An  affray  may  be  suppressed  and  the  parties  sepa-  Suppression 
rated  by  a  private  person  who  is  present;  and  of  „en£UD18h" 
course  a  peace  officer  is    bound  to   interfere.     The 


(r)  13  Hen.  4,  c.  7. 
(#)  v.  p.  34. 


no 
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offence  is  a  misdemeanor,  punishable  by  fine  or  im- 
prisonment, or  both. 


Challenge  to 
fight 


CHALLENGE   TO   FIGHT. 

(a)  To  challenge  to  fight,  either  by  word  or  letter  ;  or 
(b)  to  be  the  bearer  of  such  challenge ;  or  (c)  to  pro- 
voke another  to  send  a  challenge,  is  a  misdemeanor 
punishable  by  fine  or  imprisonment,  or  both.  It  is  not 
necessary  that  actual  fighting  should  follow.  Provo- 
cation, however  great,  is  no  justification  (t),  though  it 
may  mitigate  the  sentence  of  the  court. 


Threatening 
letters. 


Extortion  by 
means  of 
threats. 


SENDING   THBEATENING   LETTERS. 

It  is  very  obvious  that  the  receipt  of  a  threatening 
letter  is  not  unlikely  to  lead  to  a  breach  of  the  peace 
on  the  part  of  the  receiver.  Therefore  to  prevent  euch 
breach,  and  at  the  same  time  to  punish  what  is  an 
offence  against  the  security  of  the  subject,  it  has  been 
provided  that,  if  any  person,  knowing  the  contents, 
sends  or  delivers  any  letter  or  writing  threatening  to 
burn  or  destroy  any  house,  barn,  or  other  building,  or 
grain  or  other  agricultural  produce  in  a  building,  or 
any  ship ;  or  to  kill,  maim,  or  wound  any  cattle,  he  is 
guilt  of  felony,  and  may  be  punished  by  penal  servi- 
tude to  the  extent  of  ten  years  (u).  The  same  conse- 
quences are  attached  to  sending  letters  threatening  to 
murder  (w). 

It  will  be  convenient  to  notice  here  certain  other  cases 
of  sending  threatejiing  letters,  though  their  nature 
admits  also  of  their  being  treated  of  under  the  title 
"Larceny."  If  any  person,  knowing  the  contents,  sends 
or  delivers  any  letter  or  writing,  demanding  with  menaces 
and  without  reasonable  cause  any  chattels,  money,  or 
other  property,  he  is  punishable  for  the  felony  by  penal 


(0  R.  v.  Rice,  3  East,  581. 
(u)  24  &  25  Vict.  c.  97,  8.  5a 
(vo)  Ibid.  0.  ioo,  s.  z6l 
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servitude  to  the  extent  of  life  (x).  If  the  threaten- 
ing be  otherwise  than  by  letter,  the  limit  of  the  penal 
servitude  is  five  years  (y).  Sending  a  letter  or  writing 
containing  to  the  knowledge  of  the  sender  accusations 
or  threats  to  accuse  any  person  of  a  crime  punishable  by 
law  with  death  or  penal  servitude  for  not  less  than 
seven  years,  or  of  an  assault  with  intent  to  commit 
a  rape,  or  of  an  attempt  to  commit  a  rape  or  an 
unnatural  crime — is  a  felony  punishable  by  penal 
servitude  to  the  extent  of  life  (z).  The  punishment  is 
the  same  though  the  threat  to  accuse  of  any  of  these 
crimes  be  not  by  letter  (a).  It  is  immaterial  whether 
the  person  threatened  be  innocent  or  guilty  of  the 
offence  imputed  to  him  (b),  inasmuch  as  the  gist  of 
the  offence  is  the  extortion.  The  same  punishment 
is  awarded  in  the  case  of  one  inducing  another  by 
violence  or  threats  to  execute  a  deed,  &a,  with  intent 
to  defraud  (c). 

LIBEL  AND   INDICTABLE   SLANDER. 

Offences  of  this  class  are  rightly  considered  as 
affecting  the  public  peace,  inasmuch  as  their  tendency 
is  directly  to  provoke  breaches  of  the  peace.  This  will 
appear  from  the  definition  of  a  libel. 

A  libel  is  a  malicious  defamation  made  public  either  Definition  of 
by  printing,  writing,  signs,  pictures,  or  the  like,  tend-  l  e 
ing  either  to  blacken  the  memory  of  one  who  is  dead, 
or  the  reputation  of  one  who  is  alive,  by  exposing 
him  (or  his  memory)  to  public  hatred,  contempt,  or 
ridicule  (d). 


(x)  24  &  25  Vict  c  96,  s.  44. 

(y)  Ibid.  8.  45. 

(z)  Ibid.  s.  46. 

(a)  Ibid  s.  47. 

(0)  R.  v.  Gardner,  I  C.  &  P.  479. 

(e)  24  &  25  Vict  a  96,  s.  48. 

(d)  v.  1  Hawk.  c.  73.  This  definition  refers  only  to  private  libels, 
and  not  to  those  already  noticed,  of  a  seditious,  blasphemous,  or  indecent 
nature  (v.  pp.  56,  73).    But  in  all  cases  of  libel  the  ground  of  criminal 
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Civil  and  To  those  who  are  aggrieved  by  a  libel  two  courses 

ceediuga  in      are  open,  either  to  prosecute  the  offender  criminally  by 
llbe1,  indictment  or  information,  or  to  seek  redress  by  a  civil 

action.  This  is  the  general  rule,  but  there  are  cases 
where  the  injured  party  has  a  remedy  by  action,  though 
the  wrongdoer  is  not  criminally  punishable.  The 
principle  is  that  whenever  an  action  will  lie  for  a  libel 
without  shewing  special  damage  (in  other  words,  where 
the  particular  injury  to  the  individual  is  not  the 
prominent  feature,  but  the  incitement  to  a  breach  of 
the  peace  is)  an  indictment  will  also  lie.  While,  on 
the  one  hand,  there  are  cases  (the  gist  of  which  is  the 
loss  to  a  person  libelled  and  not  the  public  offence) 
which  are  the  subject  of  civil  but  not  of  criminal 
proceedings ;  on  the  other  hand,  sometimes  a  person  is 
criminally,  though  not  civilly,  liable  for  what  he  has 
written.  This  is  frequently  the  case  when  the  matter 
of  the  libel  is  true.  It  is  a  clearly  established  rule, 
that  in  a  civil  action  the  truth  of  the  matter  is  a  good 
defence ;  whereas  in  a  criminal  proceeding  it  does  not 
amount  to  a  defence  unless  it  be  proved  that  it  was 
for  the  public  benefit  that  the  matter  should  be  pub- 
lished. The  gist  of  the  crime  is  the  provocation  to 
a  breach  of  the  peace  by  exciting  feelings  of  revenge, 
&c.  And  the  libel  is  not  divested  of  this  character- 
istic on  account  of  its  being  founded  on  truth.  How- 
ever, even  in  a  criminal  proceeding,  the  truth  may  be 
inquired  into,  and  the  court  in  pronouncing  sentence 
may  consider  whether  the  guilt  of  the  defendant  is 
aggravated  or  mitigated  by  the  plea  and  evidence  of 
the  truth  (e). 


proceedings  is  the  same,  namely,  "  The  public  mischief  which  libels  are 
calculated  to  create,  in  alienating  the  minds  of  the  people  from  religion 
and  good  morals,  rendering  them  hostile  to  the  government  and  magis- 
tracy of  the  country,  and  where  particular  individuals  are  attacked,  in 
causing  such  irritation  in  their  minds  as  may  induce  them  to  commit  a 
breach  of  the  peace."     3  Rubs.  177  ;  Starkie  on  Libel,  586. 

(e)  6  &  7  Vict.  c.  96,  s.  6  (Lord  Campbell's  Act).  The  question  of  the 
truth  of  the  libel  cannot  be  investigated  before  the  magistrate,  but  only 
on  pleaat  the  trial.    JL  v.  Cardcn,  L.  R.  5  Q.  B.  D.  1 ;  49  L.  J.  (M.C.)  I. 
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We  have  just  remarked  that  whenever  an  action  when  an  in- 

•n  v      -  1  -l  1        'j.r.      j.    i  •  i    j  dictment  will 

will  lie  for  a  libel  without  laying  special  damage,  an  he. 
indictment  will  also  lie.  We  may  add  that  whenever 
an  action  will  lie  for  verbal  slander  without  laying 
special  damage  an  indictment  will  lie  for  the  same 
words  if  reduced  to  writing  and  published.  Thus,  to 
see  what  writings  are  indictable,  we  may  first  enumerate 
the  cases  in  which  an  action  will  lie  without  laying 
special  damage  (/) : — 

i.  For  all  words  spoken  of  another  which  impute  to 
him  the  commission  of  a  crime  punishable  by  law. 

ii.  For  all  words  spoken  of  another  which  may  have 
the  effect  of  excluding  him  from  society ;  for  example, 
to  say  that  he  has  the  leprosy. 

iii.  For  writing  and  publishing  anything  which 
renders  another  ridiculous  or  contemptible.  But  this 
must  be  taken  with  a  certain  amount  of  qualification ; 
for  a  person  will  not  be  indictable  for  a  literary  criti- 
cism, though  it  makes  the  author  appear  ridiculous, 
if  it  does  not  exceed  the  limits  of  a  fair  and  candid 
criticism  by  attacking  the  personal  character  of  the 
author  (g). 

iv.  For  words  used  of  a  man  which  may  impair  or 
hurt  his  trade  or  livelihood;  for  example,  to  call  a 
physician  a  quack. 

Certain  other  writings  are  libelloua  Such  are  those 
which  vilify  the  character  of  deceased  persons,  if  the 
intention  has  been  to  bring  contempt  on  the  families, 
or  to  stir  up  hatred  against  them,  or  to  excite  them 
to  a  breach  of  the  peace  (A).     So  also  writings  tend- 


(/)  Arch.  917. 

(g)  Madeod  v.  Wdkdey,  3  C.  &  P.  311. 

[h)  JL  v.  Topham,  4  T.  R.  126. 
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ing  to  defame  persons  of  position  in  foreign  countries. 
Writings,  though  they  do  not  reflect  on  the  character 
of  any  particular  individual,  as,  for  example,  on  bodies 
of  men,  may  be  libellous  if  they  tend  to  a  breach  of 
the  peace,  or  to  stir  up  hatred  towards  a  class  gene- 
rally (i). 


Privileged 
communica- 
tions. 


when  an  in-  There  are  certain  exemptions  from  the  criminal 
not  he nt  wiU  lability  which  attaches  to  matter  which  is  primd  facie 
libellous.  We  have  already  seen  that  a  fair  literary 
criticism,  however  uncomplimentary  and  unpalatable, 
is  not  a  libeL  Confidential  communications  are  also 
in  some  cases  privileged ;  for  example,  by  or  to  those 
occupying  fiduciary  positions,  as  where  the  defendant 
wrote  to  the  employees  of  the  plaintiff  to  inform  them 
of  the  malpractices  of  the  latter  (j),  or  when  a  master 
gives  what  he  believes  to  be  a  correct  character  of  his 
servant  (k).  Communications  made  bond  fide,  with 
a  view  of  investigating  a  fact,  though  injurious  to  a 
person's  character,  are  not  libellous ;  for  example,  an 
advertisement  to  ascertain  whether  the  plaintiff  had 
another  wife  living  (I).  The  meaning  in  law  of  a 
privileged  communication  is,  a  communication  made  on 
such  an  occasion  as  rebuts  the  primd  facie  inference  of 
malice  arising  from  the  publication  of  matter  preju- 
dicial to  the  character  of  the  plaintiff.  But  he  may 
answer  by  proving  malice  in  fact  (m). 


Indictable 
slander. 


It  constitutes  a  more  serious  offence  to  embody  the 
objectionable  matter  in  writing,  than  merely  to  give 
verbal  utterance  to  it  So  that  an  indictment  (so 
also  an  action)  may  be  maintained  for  words  written, 
for  which  an  indictment  could  not  be  maintained  if 
they  were  merely  spoken ;  for  example,  to  write  that 


(i)  R.  v.  Otborn,  i  Barn.  K  B.  138,  166. 
(j)  Cleaver  ▼.  Senande,  1  Camp.  268,  n. 
(k)  Edmondton  v.  Stevenson,  BulL  N.  P.  8. 
(I)  Delaney  v.  Jonet,  4  Eap.  191. 
(m)  Wright  v.  Woodgate,  2  C.  M.  &  JL  573. 
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a  man  is  a  swindler  (n).  It  may  be  stated  generally 
on  the  subject  of  indictable  slander  (0),  that  no  words 
spoken,  however  scurrilous,  even  though  spoken  per- 
sonally to  an  individual,  are  the  subject  of  indictment 
unless  they  directly  tend  to  a  breach  of  the  peace ;  for 
example,  by  inciting  to  a  challenge.  We  must  here 
except  words  seditious,  blasphemous,  grossly  immoral, 
or  uttered  to  a  magistrate  while  in  the  execution  of  his 
duty. 

As  to  the  form  in  which  the  libel  is  expressed,  of  *°*™  of  a 
course  it  will  be  none  the  less  an  offence  because 
the  libellous  imputation  is  conveyed  indirectly;  for 
example,  by  a  hint,  question,  exclamation,  irony,  &c. 
And  a  mere  subterfuge,  as  by  writing  only  a  letter  or 
two  of  the  name,  will  not  avail  if  there  be  satisfactory 
evidence  of  what  person  is  meant  The  words  used  are 
to  be  taken  in  the  sense  ordinarily  understood.  Where 
the  libellous  signification  of  the  words  does  not  appear 
on  the  face  of  the  libel,  innuendoes  are  inserted  in  the 
indictment,  and  proved  by  the  evidence  shewing  the 
intended  application  of  the  words. 

As  to  the  publication,  or  making  public  of  the  libeL  Publication. 
To  make  a  writing  a  libel  it  must  be  published :  for 
the  mere  writing  or  composing  of  a  defamatory  paper 
which  is  never  read  or  divulged  to  others,  or  which  is 
delivered  simply  by  mistake,  will  not  amount  to  a  libel. 
But,  on  the  other  hand,  a  slight  circumstance  will  be 
sufficient  to  constitute  a  publication.  Thus  communi- 
cation, though  only  to  a  single  person,  is  a  publication ; 
and  though  it  be  contained  in  a  private  letter.  We 
have  only  to  recur  to  the  gist  of  the  offence  to  under- 
stand the  reason  of  this ;  for  in  each  case  the  act  tends 
to  a  breach  of  the  peace. 


(»)  J Anton  ▼.  Stuart,  iT.R  748. 

(0)  "  Libel "  is  the  term  applied  to  words  written.     "  Slander "  to 
those  merely  spoken. 
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Criminal 
intention. 


Fox's  Act. 


Who  are 

criminally 

responsible. 


The  mere  publication  of  matter  which  on  the  face 
of  it  is  libellous  is  presumptive  evidence  of  the  malice 
which  is  necessary  to  constitute  a  crime ;  and  therefore 
the  proof  of  innocence  of  intention  lies  on  the  defendant. 
But  if  the  writing  is  primd  facie  innocent,  malice  may 
be  proved  from  special  circumstances  which  may  be 
laid  before  the  jury. 

The  facts  to  be  established  by  the  prosecution  are : — 

(a.)  The  making  and  publishing  of  the  writing. 

(b.)  That  the  writing  is  libellous  in  its  nature. 

For  a  long  period  it  was  maintained  by  the  judges 
and  others  that  it  was  the  province  of  the  jury  to  deal 
with  the  first  of  these  questions  only,  and  that  the 
second  was  to  be  determined  by  the  court  But  the 
controversy  was  settled  by  Fox's  Act  ( p)9  which  declared 
and  enacted  that  it  was  for  the  jury  to  determine  both 
questions.  So  that  the  jury  now  give  a  verdict  of  Guilty 
and  Not  Guilty  on  the  whole  matter  in  issue,  and  are 
not,  as  formerly,  directed  by  the  court  to  find  the 
defendant  guilty  if  they  are  satisfied  that  the  writing 
was  published  and  bore  the  meaning  ascribed  to  it  in 
the  indictment  (<?).  But  of  course  the  court  may  state 
its  opinion  to  the  jury,  though  they  are  not  bound  to 
act  upon  it. 

Every  one  who  is  concerned  in  the  writing  or  pub- 
lishing is  liable  to  conviction  for  the  libel.  This 
doctrine  has  been  carried  to  an  absurd  extent;  so 
much  so  that  it  was  held  that  a  mere  servant  of  the 
printer  of  a  libel,  who  clapped  down  the  press,  was 
punishable,  though  it  did  not  at  all  clearly  appear  that 


ip)  32  Geo.  3,c.  60. 

(q)  As  the  law  is  now  administered,  it  is  a  system  of  ex  pott  facto  legis- 
lation, applied  by  the  jury  to  each  particular  case.  A  libel  considered 
as  a  crime  has  been  well  described  as  anything  for  having  written  which 
a  jury  thinks  a  man  ought  to  be  punished.    Fitz.  St.  147. 
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he  knew  the  import  of  the  paper,  or  that  he  was  con- 
scious he  was  doing  anything  illegal  (r).  But  this 
rule  has  been  doubted,  though  it  shews  that  the  court 
is  prepared  to  go  a  long  way. 

The  proprietor  of  a  newspaper,  or  other  principal, 
is  answerable  criminally  as  well  as  civilly  for  the  acts 
of  his  servant  in  the  publication  of  a  libel  (*).  It 
would  be  exceedingly  dangerous  to  hold  otherwise ;  for 
then  an  irresponsible  person  might  be  put  forward, 
and  the  person  really  producing  the  publication,  and 
without  whom  it  could  not  be  published,  might  re- 
main behind  and  escape  altogether  (t).  However,  it  is 
now  provided  that  the  defendant,  principal  or  agent, 
may  prove  that  the  publication  was  made  without  his 
authority,  consent,  or  knowledge,  and  that  the  said 
publication  did  not  arise  from  want  of  due  care  or 
caution  on  his  part  (u).  Though  the  statute  does  not 
expressly  say  whether  this  is  a  complete  defence,  or 
only  serves  to  mitigate  punishment,  it  seems  that  it 
will  completely  rebut  the  primd  facie  presumption  of 
publication. 

A  report  published  in  any  newspaper  of  the  proceed- 
ings of  a  public  meeting  shall  be  privileged,  if  such 
meeting  was  lawfully  convened  for  a  lawful  purpose 
and  open  to  the  public,  and  if  such  report  is  fair  and 
accurate  and  published  without  malice,  and  if  the 
publication  of  the  matter  complained  of  is  for  the  public 
benefit;  but  this  protection  will  not  be  allowed  to  a 
defendant  who  has  refused  to  insert  in  the  newspaper  in 
which  the  libel  appeared,  a  reasonable  explanation  or 
contradiction  (v). 

libel  is  a  misdemeanor,  punishable  in  the  case  of  PunUhment. 

(r)  R  ▼.  Oark,  1  Barn  K  B.  304. 
(«)  R.  v.  Almond,  5  Burr.  2686. 

(t)  Per  Tenterden,  C.  J.,  R.  ▼.  Gutch,  Moo.  &  M.  433. 
(u)  6  &  7  Vict.  c.  96,  a.  7  (Lord  Campbell's  Act). 
44  &  45  Vict,  c  60,  a.  2. 
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one  who  publishes  a  defamatory  libel,  knowing  it  to  be 
false,  by  imprisonment  not  exceeding  two  years,  and 
fine  (w).  But  if  the  prosecution  do  not  prove  that 
the  defendant  knew  it  to  be  false,  the  punishment 
is  fine  or  imprisonment  not  exceeding  one  year,  or 
both  (x).  No  criminal  prosecution  can  be  commenced 
against  any  proprietor,  publisher,  editor,  &c,  for  any 
libel  published  in  any  newspaper  without  the  written 
fiat  or  allowance  of  the  Director  of  Public  Prosecutions, 
or  of  the  Attorney-General.  A  court  of  summary  juris- 
diction may  now  inquire  as  to  the  libel  being  true  or 
for  the  public  benefit,  &c.  (y). 

Costs.  In  case  of  private  prosecutions,  if  judgment  is  given 

for  the  defendant,  he  is  entitled  to  recover  his  costs  from 
the  prosecutor.  And  if  the  defendant  has  pleaded  a 
justification  of  the  libel  (on  the  ground  of  truth,  &c), 
and  so  has  put  the  prosecutor  to  extra  expense,  on 
his  (the  defendant)  failing  to  establish  his  plea,  the 
prosecutor  can  recover  from  him  the  cost  occasioned  by 
such  plea  (z). 


Hanging,  &c,  An  offence  which  may  be  regarded  as  a  particular 
form  of  libel  is  punishable  in  the  same  way,  namely, 
hanging  a  person  in  effigy.  The  object  is  to  bring 
contempt  upon,  or  excite  indignation  against,  an  in- 
dividual, and  so  to  incite  to  a  breach  of  the  peace. 


Another  offence  connected  with  libel  may  be  noticed : 
Publishing,  or  threatening  to  publish,  or  proposing 
to  abstain  or  prevent  from  publishing,  a  libel  in  order 
to  extort  money  or  some  other  valuable  thing,  is  a 


(to)  6  &  7  Vict.  c.  96,  s.  4. 
\x)  Ibid.  b.  5. 

(y)  44  &  45  Vict-  <*•  &>>  ■•  3- 
(2)  6  &  7  Vict.  c.  96,  s.  4. 
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misdemeanor  punishable  by  imprisonment  not  exceeding 
three  years  (a). 

FORCIBLE   ENTRY   OR   DETAINER. 

The  violent  taking,  or,  after  unlawful  taking,  the  Forcible  entry 
violent  keeping  possession  of  lands  and  tenements  with  or  detftlner' 
menaces,  force,  and  arms,  and  without  the  authority  of 
the  law.  It  is  no  defence  to  a  charge  of  forcible  entry 
that  the  accused  has  been  unjustly  turned  out  of  pos- 
session (&),  inasmuch  as  he  has  his  remedy  at  law,  and 
the  fact  of  his  right  does  not  diminish  the  breach  of 
the  peace.  If  there  be  not  employed  such  force  as  is 
calculated  to  prevent  resistance,  it  is  a  mere  tres- 
pass (c). 

The  offence  is  a  misdemeanor,  punishable  by  fine  and 
imprisonment  The  court  may  summarily  restore 
possession  to  the  person  entitled,  by  a  writ  of  resti- 
tution (d). 

Blackstone  notices  certain  other  offences  which  are  other  offence* 
punishable  by  fine  and  imprisonment  as  misdemeanors  g^1 the 
against  the  peace:  Biding  or  going  armed  with  dan- 
gerous or  unusual  weapons — spreading  false  news — 
false  and  pretended  prophecies,  with  intent  to  disturb 
the  peace. 


(a)  6  &  7  Vict.  0.  96,  s.  3. 
(6)  5  Rich.  2,  0.  8. 

(c)  R.  v.  Smyth,  5  C.  &  P.  20 1. 

(d)  v.  21  Jac.  if  c  15. 
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Nature  of  It  is  in  subjects  treated  of  in  this  chapter,  perhaps, 
againsrtrade.  that  there  is  found  the  chief  ground  for  the  distinction 
between  mala  in  se  and  mala  quia  prohibita.  Certain  of 
the  offences,  free  from  any  tinge  of  immorality,  appear 
in  the  category  of  crimes  only  inasmuch  as  they  have 
been  forbidden  by  human  laws.  But,  of  course,  in  any 
case,  an  act  is  punishable  by  the  law  only  in  virtue  of 
its  being  a  breach  of  that  law,  and  not  on  account  of 
its  moral  quality. 

SMUGGLING. 

Definition  of         Smuggling  is  the    importing    or    exporting    either 

.muggling.        (a)  g0()ds  withoufc  v&yiQg  the  legal  duties   there0Q .  or 

(b)  prohibited  goods.  The  existing  law  on  the  subject 
is  contained  chiefly  in  the  Customs  Consolidation  Act, 
1853(e). 

Forfeiture,  &c.  The  statute  subjects  to  forfeiture  the  goods  which 
have  in  any  way  been  the  subjects  of  smuggling  prac- 
tices (/).  It  also  imposes  certain  pecuniary  penalties  (g), 
and  renders  liable  to  imprisonment  for  specified  periods, 
on  summary  conviction  before  a  justice,  every  person 
found  on  board  a  ship  liable  to  forfeiture  by  any  Act 
relating  to  the  customs  (A).  The  following  offences  are 
declared  felonies : — 

(a.)  Being  armed  and  assembled,  to  the  number  of 

(e)   16  &  17  Vict  c.  107. 
(/)  Ibid.  b.  209. 
(g)  Ibid.  a.  232. 
(h)  Ibid.  8.  235. 
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three  or  more,  for  the  purpose  of  aiding  in  the  illegal  Acta  of 
landing,  running,  or  carrying  away  of  prohibited  goods,  which  are 
or  goods  liable  to  duties  not  paid  or  secured ;  or  in  felome8- 
rescuing  such  goods  after   seizure;  or  in  rescuing  a 
person  apprehended  for  a  felony  against  the  customs ; 
or  in  preventing  the  apprehension  of  such  person  (t). 

(b.)  Shooting  at  vessels  belonging  to  the  navy  or 
revenue  service  within  a  hundred  leagues  of  any  part 
of  the  United  Kingdom,  or  shooting  at  or  wounding  an 
officer  engaged  in  the  prevention  of  smuggling  (/). 

The  punishment  for  these  felonies  is  penal  servitude 
from  fifteen  years  to  life,  or  imprisonment  not  exceed- 
ing three  years. 

(c.)  Being  found  in  company  with  more  than  four 
others,  with  prohibited  goods ;  or  in  company  with  one 
other  person,  within  five  miles  of  the  sea  coast  or  of 
any  navigable  river,  carrying  offensive  arms,  or  dis- 
guised in  any  way — is  punishable  by  penal  servitude  to 
the  extent  of  seven  years  (k). 

The  following  offences  are  misdemeanors : —  Misdemeanors. 

(a.)  Assaulting  or  opposing  an  officer  engaged  in 
the  prevention  of  smuggling  in  the  execution  of  his 
duty,  is  punishable  by  penal  servitude  to  the  extent  of 
seven  years  (J). 

(b.)  Making  signals,  under  certain  circumstances,  to 
smuggling  vessels,  is  punishable  by  fine  of  £100,  or 
imprisonment  not  exceeding  one  year  (m). 

All  proceedings  for  offences  against  Acts  relating  to  Proceedings. 


(t)   16  &  17  Vict  c.  107,  s,  248. 
(j)  Ibid.  8.  249. 
(k)  Ibid.  b.  250. 
(I)  Ibid.  s.  251. 
(m)  Ibid.  s.  244. 
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the  customs  must  be  commenced  within  three  years 
after  the  date  of  the  offence  (n). 

The  Act  also  contains  provisions  for  facilitating  the 
discovery  of  smuggled  goods  by  searching  suspected 
ships,  carts,  houses,  &c. ;  it  being  lawful  for  the  revenue 
authorities  to  fire  on  a  ship  which,  when  chased,  does 
not  bring  to  (0). 

OFFENCES  AGAINST  THE  BANKRUPT  LAWS. 

offeucesby         The  Debtors  Act,  1869  (p),  enumerates  several  acts 
»n  rup  s,     .  ^j^  jf  (jone  ^y  persons  adjudged  bankrupt,  or  whose 

affairs  are  liquidated  by  arrangement,  are  misdemeanors 
punishable  by  imprisonment  not  exceeding  two  years. 
The  following  acts,  if  done  fraudulently,  are  the 
chief  (q) : — 

L  Not  to  best  of  belief  making  full  discovery  of  his 
estate  to  the  administering  trustee. 

ii.  Neglecting  to  deliver  up  property  under  his 
control. 

iii  Neglecting  to  deliver  up  books,  papers,  &c,  re- 
lating to  his  property. 

iv.  Within  four  months  before  commencement  of 
bankruptcy  or  liquidation,  or  thereafter,  concealing 
property  to  the  value  of  £10. 

v.  Within  the  same  time,  or  thereafter,  removing 
property  to  the  value  ot  £10. 

vi  Making  material  omissions  in  statements  relating 
to  his  affairs. 


(n)  16  &  17  Vict,  c.  107,  s.  303. 
(0)  Ibid.  ss.  218-223. 

(j>)3*&33  Vict  a62- 

(q)  Ibid.  8.  II.    The  discovery  mentioned  in  sub-section  1  of  this 

section  is  not  restricted  to  property  in  possession  of  the  bankrupt  at  the 

commencement  of  his  bankruptcy.    Reg.  v.  MicheU,  50  L.  J.  (M.C.)  76 ; 

43  L.  J.  N.  S.  572. 
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vii.  Failing  for  a  month  to  inform  the  trustee  of  any 
false  debt  which  he  knows  to  have  been  proved 

viii.  After  the  commencement  of  bankruptcy  or 
liquidation  proceedings  preventing  the  production  of 
papers,  &c.,  relating  to  his  affairs,  with  intent  to  con- 
ceal the  state  of  his  affairs,  or  to  defeat  the  law. 

ix.  After  such  commencement,  or  within  four  months 
before,  destroying,  falsifying,  &c,  such  documents. 

x.  Within  the  same  limits  of  time  making  false 
entries  in  such  documents,  &c. 

xL  Within  the  same  limits  parting  with,  altering,  or 
making  omissions  in  such  documents. 

xii.  Within  the  same  limits  attempting  to.  account 
for  any  part  of  his  property  by  fictitious  losses  or 
expenses. 

xiii.  Within  four  months  before  the  commencement 
of  proceedings  obtaining,  by  false  representation  or 
other  fraud,  any  property  on  credit  without  paying 
for  it 

xiv.  Within  the  same  time,  as  a  trader,  so  obtaining 
property  on  credit  under  the  false  pretence  of  carrying 
on  his  business. 

xv.  Within  the  same  time  pawning  or  disposing  of, 
otherwise  than  in  the  ordinary  way  of  trade,  property 
obtained  on  credit  and  not  paid  for. 

xvi  Any  false  representation  or  other  fraud  in  order 
to  obtain  the  consent  of  any  of  his  creditors  to  an  agree- 
ment with  reference  to  his  affairs,  or  his  bankruptcy  or 
liquidation. 

One  offence  is  a  felony,  punishable  by  imprison-  Absconding, 
ment  not  exceeding  two  years,  namely,  after  the  com-  &c,» a  felony- 
mencement  of  bankruptcy  or  liquidation,  or  within  four 
months  before,  fraudulently  absconding  or  attempting 
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to  abscond  from  England  with  property  of  his  own  to 
the  value  of  £20  (r). 

Offences  tend-       Certain  other  offences  are  misdemeanors,  punishable 
irfcmod»fraud  by  imprisonment  not  exceeding  one  year  :— 

For  any  person — 

i.  In  incurring  a  debt  or  liability,  to  obtain  credit 
under  false  pretences,  or  by  means  of  any  other  fraud. 

ii.  With  intent  to  defraud  any  creditor,  to  make 
any  gift,  delivery  or  transfer  of,  or  any  charge  on  his 
property. 

iii.  With  like  intent  to  conceal  or  remove  any  part  of 
his  property  since  or  within  two  months  before  the  date 
of  any  unsatisfied  judgment  or  order  for  money  obtained 
against  him  (s). 

It  is  also  a  misdemeanor,  punishable  in  the  same  way, 
for  a  creditor  wilfully  and  fraudulently  to  make  a  false 
claim  (t). 

All  these  misdemeanors  fall  within  the  provisions  of 
the  Vexatious  Indictments  Act  (u). 


Prosecution 
ordered  by 
the  court. 


Arrest  of  a 
debtor. 


Any  court  exercising  jurisdiction  in  bankruptcy,  on 
receiving  the  opinion  of  a  trustee  that  the  bankrupt  has 
been  guilty  of  an  offence  under  the  Act  (the  Debtors 
Act,  1869),  or  on  the  representation  of  a  creditor  or 
member  of  the  committee  of  inspection  that  there  is 
reasonable  ground  to  believe  him  so  guilty,  shall,  if 
there  is  reasonable  probability  of  the  bankrupt  being 
convicted,  order  the  trustee  to  prosecute  (v). 

It  may  not  be  out  of  place  to  mention  the  cases  in 
which  a  debtor  may  be  arrested.    The  court  may  order 


(r)  32  &  33  Vict,  c  62,  a.  12. 
(«)  Ibid.  s.  13. 
(I)  Ibid.  8.  14. 
(w)  Ibid.  b.  18,  v.  p.  344. 

(v)  Ibid.  8.  16.     See  also  R.  v.  Rowlands,  8  Q.  B.  D.  530 ;  46  L.  T. 
N.  S.  286. 
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such  arrest,  and  the  seizure  of  any  books,  papers,  moneys, 
goods,  and  chattels  in  his  possession,  under  the  follow- 
ing circumstances : — 

i.  If,  after  petition  of  bankruptcy,  there  is  probable 
reason  to  believe  that  he  is  about  to  go  abroad,  or  quit 
his  residence,  with  a  view  to  avoid  service  of  the  peti- 
tion or  otherwise  to  delay  proceedings ; 

ii.  Or  that  he  is  about  to  remove  or  conceal  his 
goods. 

iii.  If,  after  adjudication  in  bankruptcy,  he  removes 
goods  above  the  value  of  £5,  or  fails  to  attend  any 
examination  ordered  by  the  court  (w). 

And  now,  even  before  a  petition  of  bankruptcy  has 
been  presented,  as  soon  as  a  debtor's  summons  has 
been  served  he  may  be  arrested  if  he  is  about  to  go 
abroad  so  as  to  avoid  payment,  or  avoid  proceedings  (x). 

COUNTERFEITING   TRADE-MARKS. 

This  subject  seems  peculiarly  to  fall  within  a  chapter  Offences 
dealing  with  offences  against  trade,  though  it  would  trade-marks, 
also  find  a  place  under  the  heading  "  Forgery."     The 
law  as  to  offences  relating  to  trade-marks  is  contained 
in  the  Merchandise  Marks  Act,  1862  (y). 

Forging  (additions  to,  and  alterations  of  trade-marks, 
with  intent  to  defraud,  as  well  as  fresh  fabrications, 
being  deemed  forgeries)  (z)  a  trade-mark,  or  falsely 
applying  any  trade-mark  with  intent  to  defraud  (a), 
or  (iL),  with  like  intent,  applying  a  forged  trade-mark 
to  any  bottle,  case,  wrapper,  ticket,  &c,  in  which  any 
article  is  intended  to  be  sold  (6),  is  a  misdemeanor. 


(w)  32  &  33  Vict.  c.  71,  a.  86. 
(*)  33  *  34  Vict  c.  761 
(y)  25  &  26  Vict  c.  88. 
(2)  Ibid.  s.  5. 
(a)  Ibid.  a.  2. 
(6)  Ibid.  s.  3. 
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punishable  by  imprisonment  not  exceeding  two  years, 
or  by  fine,  or  both  (c). 

The  articles  to  which  the  trade-mark  is  applied,  and 
the  instruments  by  which  applied,  are  to  be  forfeited. 
No  proceedings  are  to  be  taken  after  three  years  from 
the  offence,  or  one  from  the  first  discovery  (d). 

Selling  goods  having  forged  trade-marks  thereon, 
knowing  them  to  be  forged,  is  an  offence  punished  by  a 
pecuniary  penalty  (e). 

Other  offences  against  trade,  e.y.t  False  Pretences, 
Embezzlement,  Cheating,  Ac.,  may  more  conveniently 
be  treated  of  under  the  title  "  Offences  against  Pro- 
perty." One  class  only  of  offences  remains  to  be  noticed 
here,  and  that  a  somewhat  complex  and  comprehensive 
one. 

UNLAWFUL  INTERFERENCE  WITH  TRADE  BY  COMBINA- 
TIONS,   ETC. 

Rigbt  of  com-  It  is  perfectly  legal  for  workmen  to  protect  their 
fM^mwbT  interests  by  meeting  or  combining  together,  or  forming 
exercised.  unions,  in  order  to  determine  and  stipulate  with  their 
employers  the  terms  on  which  only  they  will  consent 
to  work  for  them.  But  this  right  to  combine  must  not 
be  allowed  to  interfere  with  the  right  of  those  work- 
men who  desire  to  keep  aloof  from  the  combination,  to 
dispose  of  their  labour  with  perfect  freedom  as  they 
think  fit  (/).     Nor  must  it  interfere  with  the  right  of 


(c)  2$  &  26  Vict  c.  88,  a.  14. 

(d)  Ibid.  a.  18. 

(e)  Ibid.  s.  4. 

(/)  "  The  workmen  who  think  it  for  their  advantage  to  combine  to- 
gether in  the  disposal  of  their  labour  are  no  more  justified  in  constraining 
any  other  workman,  who  does  not  desire  such  association,  to  combine 
with  them — to  bring  his  labour  into  common  stock,  as  it  were,  with 
theirs — than  an  association  of  capitalists  in  constraining  an  individual 
capitalist  to  bring  his  capital  into  common  stock  with  theirs."— Report 
of  the  Roy.  Com.  on  Labour  Laws,  1867. 
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the  masters  to  have  their  contracts  duly  carried  out. 
Infraction  of  such  rights  will  bring  the  wrongdoer 
within  the  pale  of  the  criminal  law  of  conspiracy. 

The  law  on  this  subject  is  principally  contained  in 
the  Conspiracy  and  Protection  of  Property  Act,  1 87  5  (g). 
It  will  be  well  to  prefix  a  provision  of  the  Trades  Union 
Act,  1 87 1  (A).  The  purposes  of  any  trade  union  shall 
not,  by  reason  merely  that  they  are  in  restraint  of 
trade,  be  deemed  to  be  unlawful  so  as  to  render  any 
member  of  such  trade  union  liable  to  criminal  prosecu- 
tion for  conspiracy  or  otherwise. 

The  following  acts  are  forbidden,  and  are  punishable  Acts  of  unlaw- 
on  summary  conviction  or  indictment,  by  imprisonment  inU^ufh  are 
not  exceeding  three  months,  or  penalty  not  exceeding  punishable. 

i  For  any  (i)  person,  with  a  view  to  compel  any 
other  person  to  abstain  from  doing  or  to  do  any  act 
which  such  other  person  has  a  legal  right  to  do  or 
abstain  from  doing — to  wrongfully  and  without  autho- 
rity 

(a.)  Use  violence  to,  or  intimidate,  such  other  person, 
or  his  wife,  or  children,  or  injure  his  property. 

(b.)  Persistently  follow  him  about  from  place  to 
place. 

(c)  Hide  his  tools,  clothes,  or  other  property,  or 
hinder  him  in  the  use  thereof. 

(d.)  Watch  or  beset  his  house,  or  other  place  where 
he  resides,  or  works,  or  carries  on  business, 
or  happens  to  be,  or  the  approach  thereto 
(commonly  known  as  "  picketing  "),  but  not  if 


(ff)  38  &  39  Vict  c.  86,  repealing  34  &  35  Vict,  c.  32  and  other  Acts. 

(*)  34  &  35  Vict-  c.  3*i  ».  2. 

(t)  This  word  makes  the  law  of  general  application,  and  not  restricted 
to  trade  disputes,  though,  of  course,  practically  the  offence  will  most 
frequently  occur  in  connection  therewith. 
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the  object  be  merely  to  obtain  or  communi- 
cate information. 

(e.)  Follow  him,  with  two  or  more  other  persons, 
in  a  disorderly  manner  in  or  through  any 
street  or  road  (J). 

Acts  causing  "•  For  a  person  employed  by  the  municipal  autho- 
or*  water*  ***  r^es>  public  companies,  contractors,  or  others  who 
have  undertaken  to  supply  gas  or  water,  either  alone  or 
with  others,  wilfully  and  maliciously  to  break  his  con- 
tract of  service,  knowing  or  having  reasonable  cause  to 
believe  that  the  probable  consequence  will  be  to  deprive 
the  inhabitants  wholly  or  to  a  great  extent  of  gas  or 
water  (k). 

Acts  endanger-  lii-  For  a  person  wilfully  and  maliciously  to  break 
ing  life,  &c.  j^g  contract  of  service,  knowing  or  having  reason  to 
believe  that  the  probable  consequence  will  be  to 
endanger  human  life,  or  cause  serious  bodily  injury, 
or  expose  valuable  property  to  destruction  or  serious 
injury  (Z). 

Procedure  ^n    exceptional   course   in  criminal    procedure    is 

allowed  in  the  case  of  the  last  two  offences,  namely, 
that  on  the  hearing  of  an  indictment  or  information 
for  such  offences,  the  respective  parties  to  the  contract 
of  service,  their  husbands  or  wives,  are  considered 
competent  witnesses  (m).  There  is  also  another  pecu- 
liarity with  regard  to  the  proceedings.  Power  is  given 
to  the  offender  to  elect  to  have  the  case  tried  on 
indictment,  and  not  by  a  court  of  summary  juris- 
diction (n). 


U)  38  &  39  Vict  c.  86,  a.  7. 

(k)  Ibid.  a.  4. 

(I)  Ibid.  b.  5. 

(to)  Ibid.  &  x  1.     For  another  instance  of  this  innovation,  v.  p.  147. 

(n)  Ibid.  a.  9.  "  Making  the  fact  of  whether  a  particular  offence  is 
indictable  or  not  depend  on  the  wiU  of  the  accused  person,  is  a  novelty 
in  our  jurisprudence,  and,  to  say  the  least,  productive  of  considerable 
practical  inconvenience."— Davis'  Labour  Laws,  p.  99. 
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Trade  disputes  now  form  an  exception  to  the  general  Trade  dilutes 
law  of  conspiracy  in  one  point     If,  in  connection  with  J£in££" 
such  dispute,  two  or  more  combine  to  do  something 
which  if  done  by  one  person  is  not  punishable  as  a 
crime,  they  will  not,  on  account  of  their  number,  be 
indictable  for  the  conspiracy  at  common  law  (0). 

It  may  be  mentioned  that  assaults  with  intent  to  obstructing 
obstruct  the  sale  of  grain,  or  its  free  passage,  or  with  Jjjf  of  8r*In 
force  hindering  any  seaman,  keelman,  or  caster  from 
working  at  his  lawful  occupation,  or  beating  or  using 
violence  with  such  intent,  is  punishable,  on  summary 
conviction,  by  imprisonment  not  exceeding  three 
months  (p). 


(0)  38  &  39  Vict.  0.  86,  a.  3. 
(p)  24 &  25  Vict  C.  IOO,  M. 


3. 

39,  40. 


(    130    ) 


CHAPTEE   VII. 

CONSPIRACY. 

Definition  of    Conspiracy  is  a  combination  of  two  or  more  persons  to 
conspiracy.      ^  &n  unjawflli  ^^  whether  that  act  be  the  final  object 

of  the  combination,  or  only  a  means  to  the  final  end, — 
and  whether  that  act  be  a  crime,  or  an  act  hurtful  to 
the  public,  a  class  of  persons,  or  an  individual 

The  term  conspiracy  is  divisible  into  three  heads ; 
first,  where  the  end  to  be  attained  is  in  itself  a  crime ; 
second,  where  the  object  is  lawful,  though  the  means 
to  be  resorted  to  are  unlawful ;  third,  where  the  object 
is  to  do  an  injury  to  a  third  party,  or  a  class ;  though, 
if  the  wrong  were  inflicted  by  a  single  individual,  it 
would  be  a  wrong  and  not  a  crime  (q). 

The  agreement      The  gist  of  the  offence  is  the  combination  (r).     Of 

or  combination  ji  •       «.  •      i  ,   i  •  *   j         i 

the  gut  of  the  this  offence  a  smgle  person  cannot  be  convicted,  unless, 
offence.  indeed,  he  is  indicted  with  others,  who  may,  however,  be 

dead  or  unknown  to  the  jurors  (*).  And,  on  the  same 
ground,  man  and  wife  cannot  by  themselves  be  con- 
victed, for  they  are  one  person.  Many  acts  innocent 
if  done  by  one  person,  become  criminal  if  they  are  the 
result  of  agreement  by  two  or  more  persons.  Thus  A. 
and  B.  each  commit  adultery  under  the  same  circum- 
stances, the  most  aggravated  and  crueL  B.'s  conduct 
differs  from  A.'s  only  in  the  fact  that  he  gets  C.  to  lend 

(?)  R.  v.  Pametl,  14  Cox,  508. 

(r)  "  The  law  of  conspiracy  is  the  most  complete  illustration  of  the  fic- 
tion consisting  in  treating  as  a  crime  not  the  very  acts  which  are  intended 
to  be  punished,  but  certain  ways  of  doing  them." — Fitz.  St.  62. 

(«)  1  Hawk.  c.  72,  s.  8. 
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him  a  carriage  for  the  purpose  of  elopement.  A.  is 
not,  B.  is,  within  the  grasp  of  the  criminal  law  (t).  We 
have  just  remarked  that  the  gist  of  the  offence  is 
the  agreement.  A  mere  intention  will  not  suffice  to 
constitute  the  crime  (u).  But  if  the  agreement  (the 
conspiracy  itself)  can  be  proved,  there  is  no  need  to 
prove  that  anything  has  been  done  in  pursuance  of  it. 
Of  course,  the  existence  of  the  unlawful  agreement  is 
generally  evidenced  by  some  overt  acts,  but  these  are 
evidence  merely,  and  not  material  if  the  agreement  can 
be  proved  otherwise  (v). 

The  definition  shews  a  conspiracy  to  be  an  agree-  indefinite 
ment  to  do  an  unlawful  act.  It  is  the  indefinite  mean-  crime?  °  *  e 
ing  of  this  word  "  unlawful "  that  gives  to  the  crime  of 
conspiracy  its  wide  extent.  The  widest  discretion  is 
intrusted  to  the  judges,  in  whose  power  it  seems  to  be 
thus  to  declare  criminal  combinations  to  do  almost  any- 
thing which  they  regard  as  morally  wrong,  politically 
or  socially  dangerous,  or  otherwise  objectionable  (w). 
Three  classes  of  conspiracy  may  be  distinguished  (x) : — 

i.  When  the  end  to  be  accomplished  would  be  a  Conspiracies 
crime  in  each  of  the  conspiring  parties ;  in  other  words,  i^Jding  to 
a  conspiracy  to  commit  a  crime.     The  case  of  murder thoir  obiect8- 
is  specially  provided  for  by  statute ;  the  person  con- 


(t)  "  It  is  not  apparent,  at  first  sight,  why  conspiracy,  which  is  one 
out  of  many  possible  aggravations  of  an  act,  should  have  been  selected 
as  the  one  by  which  its  criminal  character  should  be  determined.  .  .  . 
The  probable  explanation  is,  that  in  early  times  the  most  prominent  con- 
spiracies were  usually  attended  with  great  violence,  and  that,  in  defining 
the  crime,  words  were  used  which  included  offences  of  much  less  im- 
portance than  those  which  were  originally  contemplated." — Fitz.  St  62. 

(tc)  Mulcahy  v.  2?.,  L.  R.  3  H.  L.  Ap.  Ga.  306. 

(v)  R  v.  QUI,  2  B.  &  Aid.  204. 

(w)  "  It  is  not  altogether  inconvenient  to  have  a  branch  of  the  law 
which  enables  the  Courts,  by  a  sort  of  ostracism,  to  punish  people  who 
make  themselves  dangerous  or  obnoxious  to  society  at  large,  and  the 
necessity  for  quoting  precedents — the  publicity  of  the  proceedings — and 
the  general  integrity  of  the  judges,  are  probably  sufficient  safeguards 
against  its  abuse,  but  it  would  be  idle  to  deny  that  the  power  is  dan- 
gerous, and  ought  to  be  watched  with  jealousy." — Fitz.  St.  149. 

(or)  See  Final  Report  of  Roy.  Com.  on  Labour  Laws. 
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spiring  being  liable  to  penal  servitude  to  the  extent  of 
ten  years  (y).  And  by  the  same  statute  one  who  solicits, 
encourages,  persuades,  or  endeavours  to  persuade,  or 
proposes  to  any  person  to  murder  any  other  person,  is 
liable  to  the  same  punishment  (2).  Such  an  offence  is 
completed  by  the  publication  of  an  article  in  a  news- 
paper, although  not  specifically  addressed  to  any  one 
person  (a). 

2.  When  the  ultimate  purpose  of  the  conspiracy  is 
lawful,  but  the  means  to  be  resorted  to  are  criminal,  or 
at  the  least,  illegal ;  in  other  words,  to  effect  a  legal 
purpose  with  a  corrupt  intent  or  by  improper  means — 
for  example,  to  support  a  cause  believed  to  be  just  by 
perjured  evidence;  to  break  into  another's  house,  in 
order  to  obtain  one's  own  property. 

We  have  already  noticed  the  case  of  trade  conspira- 
cies, and  referred  to  an  exception  to  the  common  law 
doctrine  in  such  matters  (6). 

3.  Where,  with  a  malicious  design  to  do  an  injury 
the  purpose  is  to  effect  a  wrong,  though  not  such  a 
wrong  as  when  perpetrated  by  a  single  individual,  would 
amount  to  an  offence  against  the  criminal  law.  We 
may  distinguish  the  following  cases : — 

(a.)  Falsely  to  charge  another  with  a  crime — whether 
from  malicious  and  vindictive  motives,  or  to  extort 
money  from  him.  But,  of  course,  two  or  more  per- 
sons may  agree  to  prosecute  a  person  against  whom 
there  are  reasonable  grounds  of  suspicion. 


(y)  24  &  25  Vict  c,  100,  s.  4. 

(z)  Ibid.  8.  4. 

(a)  R.  v.  Matt,  7  Q.  B.  D.  244 ;  50  L.  J.  (M.C.)  113  ;  44  L.  T.  N.  S. 

423 ;  29  W.  R.  759. 
(6)  v.  pp.  126,  128. 
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(b.)  To  do  an  act  with  intent  to  pervert  the  coarse 
of  justice,  for  this  is  an  injury  to  the  public  at  large — 
for  example,  when  two  or  more  agree  together  that 
one  of  them  shall  be  robbed  by  the  others,  in  order 
that  they  may  obtain  the  statutory  reward  for  con- 
viction (c). 

(c.)  Generally — Wrongfully  to  injure  or  prejudice 
others,  whether  an  individual,  a  body  of  men,  or  the 
public,  in  any  other  manner.  The  varieties  of  this 
offence  are  innumerable,  but  two  or  three  examples 
will  suffice :  To  injure  a  man  in  his  trade ;  to  raise  the 
price  of  the  public  funds  by  false  rumours ;  to  violate 
morality  and  public  decency  by  inducing  a  woman  to 
become  a  common  prostitute  (d).  But  it  is  said  that 
not  every  combination  to  effect  a  tort  is  criminal ;  that 
wherever  a  combination  to  commit  a  civil  injury  has 
been  held  criminal,  the  injury  has  been  malicious  (using 
the  term  in  the  non-technical  sense) — for  example,  a 
combination  to  pull  down  a  fence  would  not  be  criminal, 
if  the  only  object  of  the  act  were  to  try  a  question 
as  to  the  right  of  way  (e). 

Conspiracy  is  a  misdemeanor,  punishable  by  fine  or 
imprisonment,  or  both ;  in  the  case  of  conspiracy  to 
murder  by  penal  servitude  to  the  extent  of  ten 
years  (/).  This  crime  falls  under  the  provision  of  the 
Vexatious  Indictments  Act  (g). 

If  the  purpose  of  the  conspiracy  is  a  felonious  one  Merger  of  con- 
and  actually  carried  out,  the  conspiracy  is  merged  in  foi^  m 
the  felony;  so  that  after  a  conviction  for  the  felony 
the  defendant  cannot  be  tried  for  the  conspiracy.     But 
if  the  defendant  is  indicted  for  the  conspiracy,  he  is  not 


(e)  R  v.  Macdanid,  1  Leach,  45. 

(d)  v.  Arch.  1007  f°r  other  instances. 

(e)  Rose.  417. 
(/)  v.  tupra. 

(9)  v.  p.  359- 
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entitled  to  an  acquittal,  because  the  facts  shew  a 
felony.  Under  such  circumstances,  however,  he  cannot 
be  subsequently  tried  for  the  felony  unless  the  court 
has  discharged  the  jury  from  giving  a  verdict  on  the 
misdemeanor  (A). 

(h)  14  &  15  Vict,  c  100,  8.  12. 


(  i35  ; 


CHAPTER  VIII. 

0FFEXCES  AGAINST  PUBLIC  MORALS,  HEALTH,  AND 

GOOD  ORDER. 

Under  this  head  will  be  noticed  a  somewhat  miscel-  Morality  and 
laneous  class  of  offences  which  are  considered  to  affect  Uw. 
the  public  rather  than  the  individual ;  though  some  of 
them  at  first  sight  appear  rather  to  concern  particular 
persons,  eg.,  bigamy.  Throughout  the  whole  of  the 
criminal  law  there  can  be  traced  an  unwillingness  to 
resort  to  anything  characteristic  of  paternal  govern- 
ment. As  a  rule,  mere  immorality  is  not  punished 
until  it  invades  the  rights  of  others  than  those  who 
participate  in  it,  whether  by  public  evil  example  or 
otherwise.  Thus  a  mere  falsehood  is  not  punishable ; 
but  if  it  involves  a  fraud  on  another,  then  the  law  steps 
in  with  its  punishments. 

BIGAMY. 

The  offence  consists  in   marrying  a  second  time,  Bigamy, 
while  the  defendant  has  a  former  husband  or  wife  still 
living. 

Not  only  is  the  second  marriage  void,  but  it  also 
constitutes  a  felony ;  and  this  whether  the  second  mar- 
riage took  place  in  the  United  Kingdom  or  elsewhere. 
There  are  certain  cases  which  are   excepted  by  the  Where  the 
statute  which  declares  the  second  marriage  generally  J2£e  Unot 

felonious  : —  felonious. 

i.  A  second  marriage  contracted  elsewhere  than  in 
England  or  Ireland  by  any  other  than  one  of  Her 
Majesty's  subjects. 
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iL  A  second  marriage  by  one  whose  husband  or  wife 
has  been  continually  absent  from  such  person  for  the 
last  seven  years,  and  has  not  been  known  by  such 
person  to  be  living  within  that  time.  But  if  there  is 
no  proof  that  the  husband  and  wife  had  ever  separated, 
the  prosecution  is  not  bound  to  prove  that  the  prisoner 
knew  that  his  wife  was  alive  within  six  years  of  the 
second  marriage  (%). 

iiL  A  second  marriage  by  one  who,  at  the  time  of 
such  second  marriage,  was  divorced  from  the  bond  of 
the  first  marriage. 

iv.  A  second  marriage  by  a  person  whose  former 
marriage  has  been  declared  void  by  the  sentence  of  any 
court  of  competent  jurisdiction  (/). 

In  none  of  these  cases  is  the  second  marriage  a 
felony ;  but  in  the  second  case  it  is  a  mere  nullity. 

It  is  no  defence  to  the  charge  of  bigamy  that  the 
subsequent  marriage  would  in  any  case  have  been  void, 
as  for  consanguinity  and  the  like  (k).  But  if  the  first 
marriage  is  void,  the  second  will  not  be  bigamous; 
otherwise  if  voidable  only  (/).  It  has  been  recently 
settled  that  a  bond  fide  belief  by  the  prisoner  at  the 
time  of  the  second  marriage  that  her  husband  was  then 
dead  is  no  defence  (m). 

The  first  (i.e.,  the  real)  wife  or  husband  is  not  a  com- 
petent witness  either  for  or  against  her  or  his  consort ; 
but  of  course  the  (so-called)  second  wife  or  husband  is. 

Puniahment.         This  felony  is  punishable  by  penal  servitude  to  the 


(i)  ILv.Jonet,  11Q.RD.  118;  52  L.  J.  (M.O96;  48  L.  T.  N.  S. 
768  ;  31  W.  R.  80a    See  also  R.  v.  Willthire,  14  Cox,  541. 
{J)  24  &  25  Vict  a  100,  b.  57. 

(it)  J8.  v.  Allen,  L.  R.  1  C.  0.  R.  376 ;  41  L.  J.  (M.C.)  101. 
(I)  JL  v.  Jacob*,  1  Mood.  C.  C.  14a 
(m)  R.  v.  Gibbon,  12  Cox,  237. 
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extent  of  seven  years.  The  man  (or  woman)  who  goes 
through  the  form  of  marriage  with  the  bigamist  does 
not  altogether  escape.  He  may  be  indicted  as  principal 
in  the  second  degree,  having  been  present  aiding  and 
assisting  the  woman  in  committing  the  felony ;  or  at 
any  rate  as  an  accessory  before  the  fact  for  counselling 
her  to  commit  the  crime  (n)  (0). 

INDECENT  CONDUCT. 

To  this  head  may  be  referred  the  public  and  indecent  indecent  ©on. 
exposure  of  the  person,  which  may  be  treated  as  ao^i^611 
common  nuisance.  Also  the  exposing  for  public  sale 
or  view  any  obscene  book,  print,  picture,  or  other  in- 
decent exhibition.  Both  of  these  offences  are  misde- 
meanors, and  punishable  by  fine  or  imprisonment,  or 
both  (p).  Power  is  given  to  magistrates,  under  certain 
circumstances,  to  authorize  the  searching  of  houses  and 
other  places  in  which  obscene  books,  &a,  are  suspected 
to  be  sold  or  otherwise  published  for  gain,  and  to  autho- 
rize their  seizure  and  destruction  (q). 

GAMING  AND  GAMING  HOUSES. 

The  law  does  not  deem  it  within  its  province  to 
punish  such  practices  as  gaming,  unless  either  some 
fraud  is  resorted  to,  or  regular  institutions  are  estab- 
lished for  the  purpose,  so  as  to  amount  to  a  public 
nuisance. 

As  to  Gramvng. — If  any  person  by  fraud  or  unlawful  Gaming. 


(«)  R.  ▼.  Brawn,  1  C.  k  K.  144. 

(o)  There  are  certain  other  offences  connected  with  marriage.  By  4 
Geo.  4,  c.  76, 8.  21,  and  6  k  7  Wm.  4,  c.  85,  sb.  39,  41,  persons  unduly 
solemnizing  marriages  are  guilty  of  felony.  Making  false  declarations, 
signing  false  notices  or  certificates  of  marriage,  &c ,  are  offences  attended 
by  the  penalties  of  perjury,  6  &  7  Wm.  4,  c.  85,  s.  38.  As  to  forging 
marriage  licenses,  y.  "Forgery."    As  to  Abduction,  &c.  v.  p.  184. 

(p)  14  k  15  Vict  c.  100,  b.  29. 

(9)  20  k  21  Vict  c.  83.  As  to  Indecent  Assaults,  ▼.  p.  1 8 1.  Dis- 
orderly Houses,  kct  v.  p.  142. 
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device,  or  ill  practice,  in  playing,  betting,  or  wagering, 
win  any  stun  of  money  or  valuable  thing,  he  is  deemed 
guilty  of  obtaining  money  by  false  pretences,  and 
punished  accordingly  (r). 

Playing  or  betting  by  way  of  wagering  or  gaming 
in  any  street,  road,  highway,  or  other  open  and  public 
place,  or  in  any  open  place  to  which  the  public  have 
access,  at  or  with  any  table  or  instrument  of  gaming, 
or  any  card,  token,  or  other  article  used  as  an  instru- 
ment of  wagering  at  any  game  or  pretended  game  of 
chance,  subjects  the  player  to  the  punishments  of  5 
Geo.  4,  a  83  (*),  as  a  rogue  and  vagabond ;  or  else,  at 
the  discretion  of  the  magistrate,  to  a  penalty  not 
exceeding  40s.  for  the  first  offence,  and  £$  for  any 
subsequent  offence  (0-  A  railway  carriage  in  transit 
where  gaming  is  carried  on  is  a  "  public  place  n  or  an 
"  open  place  to  which  the  public  are  permitted  to  have 
access  "  (n). 

The  subject  of  Lotteries  will  be  considered  under  the 
head  "Nuisances/' 


Gaming 
nooses. 


As  to  Gaming  Houses. — Houses  of  this  description 
are  regarded  as  so  detrimental  to  public  morality  and 
good  order,  that  they  are  classed  among  public  nuisances. 
As  such,  the  keepers  are  guilty  of  a  common  law  mis- 
demeanor, and  liable  to  fine  or  imprisonment,  or  both. 


Legislation 
to  gaming 
houses. 


The  chief  steps  taken  by  the  legislature  to  suppress 
the  evils  of  gaming  houses  are  the  following.  An  early 
statute  prohibited  the  keeping  of  any  common  house 


(r)  8  &  9  Vict  c.  109,  s.  17.  Inducing  one  to  go  to  a  public-house 
and  drink  and  toss  for  wagers,  whereby  such  person  lost  his  watch,  is 
an  offence  within  the  meaning  of  this  section.  It.  v.  (FOtmnor,  45 
L.  T.  N.  s.  512. 

(•)  v.  p.  145. 

(0  36  *  3.7  VJct-  c.  38,  s.  3. 

(u)  Langruh  v.  Archer,  10Q.  B.  D.  44  ;  52  L.  J.  (M.C.)  47 ;  47  L.  T. 
N.  S.  548;  31  W.  R.  183. 
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for  dice,  cards,  or  other  unlawful  games,  under  a  penalty 
of  forty  shillings  for  every  day  and  six  and  eight  pence 
for  every  time  of  playing  (v).  Subsequent  statutes 
included  other  games  under  heavier  penalties  (w).  By 
a  later  statute  (x)  the  statute  of  Henry  VIII.  is  re- 
pealed as  far  as  it  prohibited  bowling,  tennis,  or  other 
games  of  mere  skilL  Further  provision  was  also  made 
by  the  Act  of  this  reign  against  those  who  own  or 
keep  common  gaming  houses.  The  owner  or  keeper, 
and  every  person  having  the  care  and  management  of 
such  house,  and  also  every  banker,  croupier,  and  other 
person  in  any  manner  conducting  the  business  of  the 
house,  is  liable,  on  conviction  before  two  justices,  to  a 
penalty  not  exceeding  £500,  in  addition  to  the  penalty 
under  33  Hen.  8 ;  or  may  be  committed  to  prison  for 
a  period  not  exceeding  six  months  (y). 

If  any  person  who  has  been  concerned  in  the  un- 
lawful gaming,  on  his  examination  as  witness,  makes 
true  disclosure  to  the  best  of  his  knowledge,  he  is 
entitled  to  receive  a  certificate,  and  is  free  from  all 
consequences  of  his  unlawful  act  up  to  that  time  (2). 

Betting  houses,  rooms,  offices,  or  places,  are  deemed  ££■ 
gaming  houses  within  this  statute.  Persons  receiving 
deposits  on  bets  in  such  houses  incur  a  penalty  of  £30, 
or  imprisonment  for  three  months.  Exhibiting  placards 
or  handbills,  or  otherwise  advertising  betting  houses, 
is  punished  by  a  penalty  of  .£30,  or  imprisonment  for 
two  months  (a).  A  wooden  box  in  an  enclosed  space 
on  a  race-course,  commonly  known  as  "  the  Ring,"  is 
a  betting  place  (6). 


(v)  33  Hen.  8,  c  9,  a.  1 1. 

(10)  See  9  Anne,  c.  14  ;  12  Geo.  2,  c.  28  ;  13  Geo.  2,  c,  19  ;  18  Geo.  2. 
(as)  8  &  9  Vict.  c.  109,  amended  by  17  &  18  Vict  c  38. 
(y)  8  &  9  Vict  c.  109,  s.  4. 
(z)  Ibid.  s.  9. 
(a)  16  &  17  Vict  c.  119. 

(6)  Galloway  v.  Maria,  8  Q.  B.  D.  275 ;  51  L.  J.  (M.C.)  53 ;  45 
L.  T.  N.  S.  763. 
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The  fact  that  the  entrance  of  a  peace  officer  is 
obstructed  or  delayed,  or  that  the  place  is  found  pro- 
vided with  means  of  gaming,  or  of  concealing  instru- 
ments of  gaming,  is  evidence  that  the  house  is  a  common 
gaming  house.  Penalties  are  imposed  for  such  obstruc- 
tions and  for  certain  other  offences  (c). 

COMMON  OR   PUBLIC   NUISANCES. 

Nuisance,  the       Another  offence  of  wide  and  vaguely-defined  limits 

fn^finite.       k  now  ^°  be  considered.     In  its  definition  its  extent 

is  indefinite,  but  in  practice  it  is  confined  to  certain 

classes  of  acts  which  interfere  with  the  normal  state 

of  order  and  comfort 

Public  And  Common  nuisances  are  such  annoyances  as  are  liable 

nuisances  to  affect  all  persons  who  come  within  the  range  of  their 
distinguished,  operation.  They  consist  of  acts  either  of  commission 
or  of  omission,  that  is,  causing  something  to  be  done 
which  annoys  the  community  generally,  or  neglecting 
to  do  something  which  the  common  good  requires. 
Public  nuisances  are  opposed  to  private  nuisances,  which 
annoy  particular  individuals  only,  that  is,  to  which  all 
persons  are  not  liable  to  be  exposed.  The  distinction 
is  one  based  on  the  extent  of  the  operation  of  the  evil 
and  not  one  relating  to  the  class  of  evil ;  inasmuch  as 
all  kinds  of  nuisances  which,  when  injurious  to  private 
persons,  are  actionable  as  private  nuisances,  when 
detrimental  to  the  public  welfare,  are  punishable  on 
prosecution  as  public  nuisances.  It  is  for  the  jury  to 
determine  whether  a  sufficiently  large  number  of  per- 
sons are  or  may  be  affected  so  as  to  make  the  nuisance 
"  common  "  or  "  public  "  (d). 

Common  Common  nuisances  are  indictable  as  misdemeanors. 

actfonabfe!10    They  do  not  give  rise  to  civil  action  by  every  one  who 


(c)  17  A;  18  Vict.  c.  38. 

(d)  R  v.  White,  x  Burr.  333. 
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is  subjected  to  the  common  annoyance.  But  if  any  one 
can  prove  special  damage,  that  is,  that  he  is  affected  in 
some  respect  in  a  way  in  which  the  public  generally 
are  not,  he  may  pursue  his  civil  remedy  and  obtain 
damages. 

Another  course  of  proceeding  is  sometimes  available  Abatement, 
in  nuisances,  namely,  abatement  or  removal  of  the 
nuisance  by  the  party's  own  act.  In  private  nuisances 
this  is  commonly  allowed  to  be  done  by  the  party 
aggrieved ;  but  in  public  nuisances  the  right  is  more 
confined.  They  may  be  abated  by  boards  of  health  and 
other  public  bodies  specially  authorized  under  various 
public  Acts  (e) ;  but  private  individuals  cannot  resort 
to  this  course  if  the  abatement  involves  a  breach  of  the 
peace ;  and  in  any  case  they  can  only  interfere  so  far 
as  is  necessary  to  exercise  the  right  of  passing,  &c. 

The  principal   classes  of  public  nuisances  will  be 
briefly  noticed : — 

i  Nuisances  to  highways,  bridges,  and  public  rivers. —  Nuisanoes  to 
These  annoyances  may  be  either  positive,  by  actual  ob-  hi*hwayi»  **• 
struction ;  or  negative,  by  want  of  reparation.  In  the 
latter  case,  only  those  persons  are  liable  whose  duty  it 
is  to  keep  the  roads,  &a,  in  repair.  The  former  class 
consists  of  a  variety  of  offences,  for  example,  laying 
rubbish  on  the  road,  digging  trenches  in  it,  diverting 
part  of  a  public  river,  &c. 

ii  Carrying  on  offensive  or  dangerous  trades  or  manvr-  Offensive 
factwres. — Manufactures  which  are  injurious  to  the  *"' 
health  or  merely  offensive  to  the  senses  are  nuisances ; 
and  it  is  no  defence  that  the  public  benefit  outweighs 
the  public  annoyance  (/).  But  if  a  noxious  trade  is 
already  established  in  a  place  remote  from  habitations 
and  public  roads,  and  persons  come  and  build  near,  or 


(«)  v.  38  &  39  Vict.  c.  55. 

if)  R.  v.  Ward,  5  L.  J.  (K.B.)  221. 
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Houses,  as 
nuisances. 


a  new  road  is  made,  the  trade  may  be  continued  (g). 
The  presence  of  other  nuisances  will  not  justify  any 
one  of  them;  but  a  person  cannot  be  indicted  for 
setting  up  a  noxious  manufacture  in  a  neighbourhood 
in  which  other  offensive  pursuits  have  long  been  borne 
with,  unless  the  inconvenience  to  the  public  is  greatly 
increased  (h).  No  length  of  time  will  legitimate  this 
or  other  kinds  of  nuisances,  but  the  consideration  of 
time  may  sometimes  concur  with  other  circumstances 
to  prevent  the  character  of  nuisance  from  attach- 
ing (i). 

Nuisances  which  affect  the  public  health  are  dealt 
with  in  the  numerous  statutes  which  treat  of  that 
subject. 

iiL  Houses,  &c.t  which  interfere  with  public  order  and 
decency, — The  following  places  are  nuisances,  and,  upon 
indictment,  may  be  suppressed,  and  their  owners, 
keepers,  or  ostensible  managers  punished  by  fine  or  im- 
prisonment, or  both — Disorderly  inns  (J)  or  alehouses ; 
bawdy  houses;  gaming  and  betting  houses  (k);  un- 
licensed or  improperly  conducted  playhouses,  booths, 
stages  for  dancers,  and  the  like. 


Lotteries. 


Prosecutions  for  keeping  a  bawdy  house  or  gaming 
house  fall  within  the  provisions  of  the  Vexatious 
Indictments  Act  (I). 

iv.  Lotteries. — All  lotteries  were  declared  by  statute 
(m)  public  nuisances.  State  lotteries  were,  however, 
authorized  by  successive  Acts  of  Parliament  until  1824, 


(g)  A.  v.  Orou,  2  C.  &  P.  483. 

(A)  R  v.  Neil,  2  C.  k  P.  485 ;  ▼.  <&  v.  Neville,  Peake,  91. 
{%)  Wdd  v.  Hornby,  7  East,  199. 

(J)  If  a  traveller  is  refused  entertainment  without  sufficient  cause, 
the  inn  is  liable  to  be  treated  as  a  disorderly  inn. 

(*)  v.  p.  137. 

W  v-P-359- 

(m)  10  &  11  Wm.  3,  c.  17.    See  also  42  Geo.  3,  c.  119,  s.  2 ;  and 

Taylor  v.  Smetten,  52  L.  J.  (M.G.)  100. 
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when  they  were  discontinued,  the  State  being  thus 
enabled  without  inconsistency  to  enforce  the  already 
existing  law  against  other  lotteries. 

v.  A  vast  number  of  other  Acts,  &c,  have  been  de-  Miscellaneous 
clared  public  nuisances;  for  example,  exposing  in  anuuaDOe>' 
public  thoroughfare  persons  afflicted  with  infectious 
disease;  allowing  mischievous  dogs  to  go  abroad  un- 
muzzled, provided  that,  if  they  were  not  of  a  description 
to  be  generally  dangerous,  the  owner  was  aware  of 
their  nature ;  keeping  fierce  animals  in  places  open  to 
the  public ;  keeping  hogs  near  a  public  street ;  keep- 
ing a  corpse  unburied;  making  great  noises  in  the 
street  at  night ;  eaves-dropping,  that  is,  "  listening 
under  walls  or  windows,  or  the  eaves  of  a  house,  to 
hearken  after  discourse,  and  thereby  to  frame  slanderous 
and  mischievous  tales ; "  common  scolds ;  and  in  gene- 
ral anything  which  is  an  appreciable  grievance  to  the 
public  at  large. 

There  are  two  cases  at  least  where  there  might  be  a  Who  is  liable, 
doubt  as  to  the  person  who  is  criminally  responsible 
for  a  nuisance.  The  landlord  is  liable  if  he  erects  a 
building  which  is  a  nuisance,  or  the  occupation  of  which 
is  likely  to  produce  a  nuisance.  The  master  or  em- 
ployer is  liable  for  a  nuisance  caused  by  the  acts  of  his 
servants  if  done  in  the  course  of  their  employment. 

ADULTERATION   AND   UNWHOLESOME   PROVISIONS. 

Obviously  there  is  no  undue  interference  on  the  part 
of  the  State,  when  it  characterizes  as  a  crime  the  adul- 
terating food  or  dealing  in  unwholesome  provisions. 

The  law  as  to  adulteration  is  contained  chiefly  in  the  Adulteration, 
Sale  of  Food  and  Drugs  Act,  1875  (n).     Mixing,  or*0, 

(n)  38  &  39  Vict  c  63,  which  applies  equally  to  the  case  of  a  pur- 
chase by  a  private  individual  under  section  12  and  by  the  public  officer 
mentioned  in  section  13  of  the  Act.  Parsons  v.  The  Birmingham  Dairy 
Company,  9  Q.  B.  D.  172  ;  51  L.  J.  (M.G.)  in  ;  30  W.  R.  748. 
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ordering,  or  permitting  other  persons  to  mix,  colour, 
&c,  any  article  of  food  with  any  material  injurious  to 
health,  with  intent  that  the  same  may  be  sold  in  that 
state,  is  punishable  for  the  first  offence  by  a  penalty  of 
£50 ;  the  second  offence  is  a  misdemeanor,  punishable 
by  imprisonment  not  exceeding  six  months  (0).  The 
same  consequences  attend  the  adulteration  of  drugs,  so 
as  to  affect  injuriously  the  quality  or  potency  of  such 
drugs  (p).  In  either  case  the  person  is  excused  if  he 
can  prove  absence  of  knowledge.  The  defendant  is 
discharged  if  he  can  prove  that  he  bought  the  article 
in  the  same  state  as  he  sold  it,  with  a  warranty  (q). 
Other  punishments  are  prescribed  for  giving  false 
warranties,  false  labels,  forging  certificates,  or  war- 
ranties, Sec  (r). 


Furious 
driving. 


WANTON   AND   FURIOUS   DRIVING. 

Any  one  having  the  charge  of  any  carriage  or  vehicle, 
who,  by  wanton  or  furious  driving  or  racing,  or  by 
wilful  misconduct,  or  by  wilful  neglect,  does  or  causes 
to  be  done  any  bodily  harm  to  another,  is  guilty  of  a 
misdemeanor,  and  is  liable  to  imprisonment  not  exceed- 
ing two  years,  or  fine,  or  both  («). 


VAGRANCY. 

Vagrancy.  There  are  always  in  this  country  a  great  number  of 

persons,  belonging  to  the  criminal  class,  against  whom 
no  particular  offence  can  be  proved,  but  whose  conduct 
demands  correction.  The  law  punishes  such  as  vag- 
rants; taking  care  that  mere  misfortune  or  poverty 
does  not  place  an  innocent  person  in  this  class.  The 
chief  statute  on  the  subject  is  5  Geo.  4,  c  83,  amended 
by  1  &  2  Vict  c.  38;  other  Acts  rendering  liable  to 


(o)  38  k  39  Vict  c.  63,  s.  4. 

(p)  Ibid.  s.  5. 

lq)  Ibid.  8.  25. 

(r)  Ibid.  8.  27. 

(#)  24  &  25  Vict  c.  100,  i.  35. 
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the  punishments  of  these  statutes  those  who  evidence 
their  culpability  by  certain  kinds  of  conduct 

Persons  of  this  character  are  divided  into  three 
classes: — 1.  Idle  and  disorderly  persons;  2.  Bogues 
and  vagabonds ;  3.  Incorrigible  rogues. 

1.  Idle  and  Disorderly  Persons. — This  class  consists  idle  and  dis- 
of  such  characters  as  the  following : — (a)  Persons  be-  len^J». 
coming  chargeable  to  the  parish  though  able  to  work ; 

(b)  Those  returning  to  a  parish  from  which  they  have 
been  removed;  (c)  Hawkers  and  pedlars  wandering 
about  and  trading  without  licence;  (d)  Prostitutes 
behaving  in  public  places  in  a  riotous  or  indecent  man- 
ner ;  (e)  Beggars  asking  alms  or  causing  or  encouraging 
others  to  do  so  (I);  (f)  Insubordinate  or  disobedient 
paupers  (u). 

The  punishment,  on  conviction  before  a  magistrate, 
is  imprisonment  for  not  exceeding  one  month  (v). 

2.  Bogues  and  Vagabonds. — Under  this  designation  Roguet  and 
fall  (a)  those  who  commit  any  of  the  above  offences  a  v*** 
second  time.  Also  the  following:  (b)  Persons  pre- 
tending to  tell  fortunes,  &c;  (c)  Wandering  about, 
lodging  in  a  barn,  in  the  open  air,  &c.,  not  having  any 
visible  means  of  subsistence,  and  not  giving  a  good 
account  of  themselves ;  (d)  Publicly  exposing  to  view 
obscene  prints,  &c. ;  (e)  Publicly  exposing  their  per- 
sons ;  (f )  Exposing  wounds  or  deformities  in  order  to 

obtain  alms;  (g)  Collecting  alms  or  contributions 
under  false  pretences ;  (h)  Running  away  and  leaving 
wife  or  children  chargeable  to  the  parish;  (i)  Playing 
or  betting  in  public  (w) ;  (k)  Having  in  possession  one 


(0  s  Goo.  4,  c.  83, ».  3. 

(u)  34  &  35  Vict  c.  108,  b.  7. 

\v)  5  Geo.  4,  c.  83,  s.  3. 

l«0  36  ft  37  Vict  c.  38,  v.  p.  137. 
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or  more  of  certain  instruments  with  intent  to  commit 
a  felonious  act ;  (1)  Being  found  in  a  dwelling-house, 
&c,  for  an  unlawful  purpose ;  (m)  Suspected  or  reputed 
thieves  visiting  public  places  with  intent  to  commit  a 
felony;  (n)  Making  violent  resistance  when  appre- 
hended by  a  peace  officer  as  an  idle,  disorderly  person, 
provided  there  be  a  conviction ;  (0)  Acting  contrary  to 
directions  of  certificates  given  to  persons  discharged 
from  prison  under  5  Geo.  4,  c.  83,  s.  15  (x). 

The  punishment  awarded  by  the  magistrate  is  impri- 
sonment not  exceeding  three  months.  In  this  case,  and 
that  of  imprisonment  as  an  idle  and  disorderly  person, 
there  is  an  appeal  to  the  sessions  (y). 

incorrigible  3.  Incorrigible  Rogues. — To  be  dealt  with  as  such 

rogues.  are  ^  Tjj0se  wh(>  are  convicted  a  second  time  of  an 

act  which  makes  the  doer  a  rogue  and  vagabond; 
(b)  Escaping  out  of  a  place  of  confinement  before  the 
expiration  of  the  time  for  which  they  were  committed 
under  this  Act;  (c)  Making  violent  resistance  when 
apprehended  by  a  peace  officer  as  a  rogue  and  vaga- 
bond, if  subsequently  convicted  of  the  offence  for  which 
they  were  apprehended  («). 

The  magistrate  may  commit  a  person  convicted  as  an 
incorrigible  rogue  to  hard  labour  in  the  house  of  cor- 
rection until  the  next  sessions.  By  that  court  he  may 
be  imprisoned  for  a  period  not  exceeding  one  year, 
with  or  without  whipping,  if  a  male  (a). 


(as)  5  Geo.  4,  c.  83,  s.  4. 

(y)  Ibid. 

(*)   Ibid.  b.  5. 

(a)  Ibid.  Though  drunlennest  is  not  an  indictable  offence,  but  only 
punishable  on  summary  conviction,  the  subject  may  have  a  passing  notice 
here.  The  mere  fact  of  drunkenness  is  punishable  by  forfeiture  of  5s. 
for  the  first  offence  ;  for  the  second  the  offender  may  be  bound  with  two 
sureties  in  ^10  for  good  behaviour  (4  Jac.  1,  c.  5  ;  21  Jac.  1,  c  7,  s.  3). 
Persons  found  drunk  in  any  street  or  public  thoroughfare,  building,  or 
other  place,  or  on  any  licensed  premises,  are  liable  to  a  penalty  of  ios.  for 
the  first  offence ;  20s.  and  40a  for  the  second  and  third  within  the  twelve 
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SENDING   UNSEAWORTHY   SHIP  TO    SEA. 

If  a  ship  is  sent  to  sea  in  such  unseaworthy  state  Sending  unsea- 
that  the  life  of  any  person  is  likely  to  be  thereby  J^wa^  *  P 
endangered,  the  following  persons  are  guilty  of  a  mis- 
demeanor : — 

(a)  The  person  sending  it ;  (b)  the  managing  owner 
of  any  British  ship  so  sent  to  sea  from  any  port  in  the 
United  Kingdom ;  (c)  the  person  attempting  to  send 
it  to  sea ;  (d)  the  master  of  a  British  ship  knowingly 
taking  it  to  sea. 

But  the  accused  will  not  be  deemed  guilty  if  he  Defence, 
proves  in  the  former  cases  that  he  has  used  all  reason- 
able means  to  ensure  the  ship  being  sent  to  sea  in  a 
seaworthy  state,  or  proves  that  her  going  to  sea  in 
such  unseaworthy  state  was,  under  the  circumstances, 
reasonable  and  justifiable ;  in  the  last  case,  if  he  proves 
the  latter  of  these  points. 

In  each  case  the  accused  may  give  evidence  in  the 
same  manner  as  any  other  witness  (6). 


months.  If,  whilst  drunk,  a  person  is  guilty  of  riotous  or  disorderly 
behaviour,  or  is  in  charge  of  any  carriage,  horse,  cattle,  or  steam-engine, 
or  is  in  possession  of  any  loaded  fire-arms,  the  penalty  is  40s.,  or  imprison- 
ment for  a  month  (35  &  36  Vict,  a  94,  b.  12).  The  same  Act  contains 
penalties  for  permitting  drunken  conduct  (v.  10  &  1 1  Vict.  c.  89). 

(6)  38  &  39  Vict.  c.  88,  b.  4 ;  v.  p.  404.  The  first  trial  at  which  the 
defendant  was  examined  took  place  at  the  Liverpool  Spring  Assizes, 
1876. 
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CHAPTER  IX. 

OFFENCES   RELATING   TO   GAME. 

Ground  of  Without  entering  into  a  discussion  as  to  the  suffi- 
tu^wto^me  ciency  of  the  ground  on  which  the  game  laws  are 
office*.  based,  we  proceed  to  treat  of  poaching  and  the  atten- 

dant offences.  We  shall  find  hereafter  that  animals 
ferct  natures  (including  game)  in  their  live  state  are  not 
the  property  of  any  one,  and  on  this  account  are  not 
the  subjects  of  larceny.  Therefore  the  legislature  has 
made  special  provisions,  in  some  cases  more  stringent 
than  in  the  case  of  ordinary  articles. 

The  principal  statute  on  the  subject  is  9  Geo.  4, 
c.  69,  amended  by  7  &  8  Vict  a.  29  and  25  &  26  Vict, 
c  114.     The  following  are  the  chief  offences : — 

Taking,  *e.f  *•  -^J  person  by  night  (declared  to  commence  one 
game  bj  night,  hour  after  sunset,  and  to  conclude  at  the  beginning 
of  the  last  hour  before  sunrise)  (c)  unlawfully  taking 
or  destroying  any  game  (hares,  pheasants,  partridges, 
grouse,  heath  or  moor  game,  black  game  and  bustards), 
or  rabbits,  in  any  land  open  or  inclosed  (d),  or  on 
public  roads,  highways,  gates,  outlets,  openings  between 
such  lands  and  roads  (e). 

Entering,  &c,       &  Any  person  entering  or  being  by  night  in  such 

forpiiri'ote  of  p]aceSt  with  any  gun,  net,  engine,  or  other  instrument, 

for  the  purpose  of  taking  or  destroying  game  (/).     An 


t  (c)  9  Geo.  4,  c.  69,  &.  12. 
(<*)  Ibid.  s.  1. 
(e)  7  &  S  Vict  c  29,  s.  1. 
(/)9Geo.4,c.69,a.  1. 
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entry  on  land  accompanied  by  greyhounds  and  beating 
bushes  where  hares  were  wont  to  frequent  is  not  a 
trespass  in  pursuit  of  game  (g). 

The  punishment  for  the  first  offence  in  each  case  Punishment, 
is  imprisonment  not  exceeding  three  months,  and  at 
the  expiration  of  such  period  to  be  bound  over  to 
good  behaviour  for  a  year,  or,  in  default  of  sureties, 
further  imprisonment  not  exceeding  six  months,  or 
until  such  sureties  be  found.  For  the  second,  likewise 
summarily  dealt  with,  each  of  the  above  periods  is 
doubled.  The  third  offence  is  a  misdemeanor,  punish- 
able by  penal  servitude  to  the  extent  of  seven  years  (A). 

When  any  person  is  found  committing  such  offence,  AfpJJ?h ^n*ion 
it  is  lawful  for  the  owner  or  occupier  of  the  land  (or  in 
the  case  of  a  public  road,  &c,  of  the  adjoining  land), 
or  for  any  person  having  a  right  of  free  warren  or  free 
chase  therein,  or  for  the  lord  of  the  manor,  or  for  the 
gamekeeper  or  servant  of  such  persons,  or  for  any  one 
assisting  them,  to  apprehend  the  poacher.  If  the 
latter  assaults  or  offers  any  violence  with  an  offensive 
weapon  to  such  persons,  he  is  punishable  for  the  mis- 
demeanor with  penal  servitude  to  the  extent  of  seven 
years  (t). 

A  graver  offence  is  dealt  with  in  a  later  section  of  Three  or  more 
the  same  statute.     For  three  or  more  persons,  by  night,  pUrpo«e  of 
to  unlawfully  enter,  or  be  in  any  land  (or  road,  &c, toklDg  game' 
7  &  8  Vict.  c.  29),  for  the  purpose  of  taking  or  destroy- 
ing game  or  rabbits,  any  of  the  party  being  armed 
with  firearms  or  other  offensive  weapons,  is  a  misde- 
meanor in  each,  punishable  by  penal  servitude  to  the 
extent  of  fourteen  years  (/). 


iff)  Countets  of  Kingston  v,  O'Neill,  14  Cox,  466. 
(k)  9  Geo.  4,  c.  69,  8.  1. 
(i)   Ibid.  9.  2. 
(j)  Ibid.  a.  9. 
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The  prosecution  for  every  offence  within  this  Act,  if 
punishable  on  summary  conviction,  must  be  commenced 
within  six  months  after  the  offence ;  if  punishable  by 
indictment  or  otherwise  than  by  summary  conviction, 
within  twelve  months  (k). 


Search  for 
game,  guns, 


Hares  and 

rabbito. 


Deer. 


Spring-guns, 
&o. 


Power  is  given  to  the  police  to  search  in  public 
places  persons  suspected  on  reasonable  grounds  of 
coming  from  lands  where  they  have  been  unlawfully 
in  pursuit  of  game,  and  their  carts,  and  to  seize  any 
game,  guns,  &a,  which  they  may  have  in  their  posses- 
sion. The  persons  so  searched  are  to  be  brought  before 
two  magistrates  assembled  in  petty  sessions,  and,  if 
they  are  convicted,  forfeit  the  goods  and  are  fined  not 
exceeding  £5  (I). 

Unlawfully  taking  or  killing  hares  or  rabbits  in 
warren  by  night  is  a  misdemeanor ;  by  day,  an  offence 
punishable  on  summary  conviction  (ra). 

By  the  same  statute,  hunting,  killing,  &c,  deer  in 
an  uninclosed  part  of  a  forest  is  punishable  on  the 
first  offence  by  penalty  not  exceeding  £$o;  on  the 
second,  which  is  a  felony,  by  imprisonment  not  ex- 
ceeding two  years.  The  latter  punishment  applies 
to  even  a  first  offence,  if  committed  in  an  inclosed 
part  (n). 

In  connection  with  this  subject  we  may  notice  that, 
although  any  innocent  means  may  be  employed  to 
prevent  game  from  being  taken,  and  land  from  being 
trespassed  on,  it  is  criminal  to  adopt  certain  extreme 
measures.  Setting  a  spring-gun,  man-trap,  or  other 
engine  calculated  to  destroy  life  or  inflict  grievous 


(h)  9  Geo.  4,  a  69,  a.  4. 
(Z)   25  ft  26  Vict  c.  114,  s.  2. 
(m)  24  ft  25  Vict  c.  96,  8.  17. 
(n)  Ibid.  88.  12,  13. 
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bodily  harm,  with  intent  that  the  same,  or  whereby 
the  same  may  destroy  or  inflict  grievous  bodily  harm 
upon  a  trespasser  or  other  person  coming  in  contact 
therewith,  is  a  misdemeanor  punishable  by  penal  ser- 
vitude to  the  extent  of  five  years.  But  this  does  not 
prevent  setting  a  man-trap,  &a,  to  protect  a  dwelling- 
house  from  sunset  to  sunrise  (o). 


(o)  24  &  25  Vict,  c.  100,  a.  31. 
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Offences 
against  indi- 
viduals, why 
crimes. 


OFFENCES  AGAINST  INDIVIDUALS. 

Offences  which  immediately  affect  individuals  are 
regarded  as  crimes,  and  not  merely  as  violations  of 
private  rights,  on  several  grounds.  First,  because  they 
are  considered  as  contempts  of  public  justice  and  the 
Crown ;  secondly,  because  they  almost  always  include 
in  them  a  breach  of  the  public  peace ;  thirdly,  because, 
by  their  example  and  evil  tendency,  they  threaten  and 
endanger  the  subversion  of  all  civil  society  (jp). 

Offences  against  individuals  may  be  divided  into  two 
classes — those 

Against  their  Persons. 

Against  their  Property. 


(p)  4  BL  176. 
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PART  II. 

OFFENCES  AGAINST  INDIVIDUALS. 

THEIR  PERSONS. 

It  is  needless  to  remark  that  offences  against  the  in  offences 

•  j        v»       .        .1     ■  ..  j     .     against  the 

person  vary  considerably  m  their  enormity  and  in  person  the 
their  consequences.      In   this   department  especially jJ^KStJit vis 
anomalies  occur,  which  are  apparently  productive  of  °f*«n  deter- 
great  inequality.     It  is  here  perhaps  more  than  else-  extraneous 
where  that  the  interference  of  what  may  be  termed  circum8tence»- 
"  extraneous  circumstances "  determines  the  character 
and  gravity  of  the  offence.     We  have  seen  that  the 
intent  is  the  index  to  the  quality  of  the  act;  and  if 
the  intent  could  always  be  correctly  arrived  at,  of  course 
such  circumstances  would  be  left  out  of  consideration. 
And  even  as  it  is,  it  is  difficult  to  see  why  certain 
contingencies,  entirely  out  of  the  control  of  the  ac- 
cused, should  affect  his  position  in   the  most  vital 
manner.     For  example,  the  same  intent  may  result  in 
murder,  or  wounding  with  intent  to  murder,  according 
to    the    skilfulness    of  the    surgeon    who   treats  the 
wounded  man.     It  is,  however,  obviously  expedient, 
with  our  defective  means  of  gauging  the  intent,  to 
punish  more  seriously  the  completed  crime,  so  that  in 
cases  where  this  consideration  would  have  any  effect 
the  criminal  may  be  induced  to  stop  short  or  to  resort 
to  the  less  serious  deed. 

Again,  it  is  the  law  that  a  person  cannot  be  convicted 
of  murder  if  the  death  does  not  ensue  within  a  year 
and  a  day  from  the  date  of  the  blow  or  wound.  It 
seems  hard  to  explain  why  there  should  still  be  an 
arbitrary  line  thus  drawn ;  and  why  it  should  not  be 
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left  to  the  jury  to  decide  whether  the  death  was  the 
direct  result  of  the  wound.  This  seems  to  be  another 
case  of  interference  with  the  province  of  the  jury. 
Again,  it  is  plain  that  a  surgeon's  skill  has  very  much 
to  do  with  the  recovery  of  the  injured  person  (q). 


(q)  ▼.  R.  ▼.  EoUand,  2  M.  &  E.  351. 
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CHAPTER  I 

HOMICIDE. 

Homicide — the  destroying  of  the  life  of  a  human  being  Homicide. 
— includes  acts  varying  from  those  which  imply  no 
guilt  at  all  to  those  which  constitute  the  greatest  crime 
and  meet  with  the  extreme  punishment  of  the  law. 
Three  kinds  of  homicide  are  usually  distinguished, 
each  class  admitting  of  subdivision : — 

Justifiable:  Excusable:  Felonious. 

It  may  be  stated  at  the  outset  that  if  the  mere  fact  Presumed  to 
of  the  homicide  is  proved,  the  law  presumes  the  malice  ** felonumB- 
which  is  necessary  to  make  it  felonious ;  and,  therefore, 
it  lies  on  the  accused  to  shew  that  it  was  justifiable  or 
excusable. 

Justifiable  Homicide,  that  is,  where   no  guilt,  nor  justifiable 
even  fault,  attaches  to  the  slayer. — For  one  species  of  homiclde- 
homicide  the  term  "justifiable  "  seems  almost  too  weak, 
inasmuch  as  not  only  is  the  deed  justifiable,  but  also 
obligatory.     Three  cases  of  justifiable  homicide   are 
recognized : — 

i.  Where  the  proper  officer  executes  a  criminal  in  Execution  of 
strict  conformity  with  his  legal  sentence.  A  person  a  cnmina  • 
other  than  the  proper  officer  (ie.,  the  sheriff  or  his 
deputy)  who  performs  the  part  of  an  executioner  is 
guilty  of  murder.  The  criminal  must  have  been  found 
guilty  by  a  competent  tribunal ;  so  that  it  would  be 
murder  otherwise  to  kill  the  greatest  of  malefactors. 
The  sentence  must  have  been  legally  given ;  that  is, 
by  a  court  or  judge  who  has  authority  to  deal  with 
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the  crime.  If  judgment  of  death  is  given  by  a  judge 
who  has  not  authority,  and  the  accused  is  executed, 
the  judge  is  guilty  of  murder.  The  sentence  must  be 
strictly  carried  out  by  the  officer  (i.e.,  the  sentence  as 
it  stands  after  the  remission  of  any  part  which  the 
sovereign  thinks  fit),  so  that  if  he  beheads  a  criminal 
whose  sentence  is  hanging  or  vice  ver&&>  he  is  guilty  of 
murder.  Though  the  sovereign  may  remit  a  part  of 
the  sentence,  he  may  not  change  it. 

The  two  following  instances  of  justifiable  homicide 
are  permitted  by  the  law  as  necessary ;  and  the  first, 
at  least,  as  for  the  advancement  of  public  justice. 

Homicide  by        ^  Where  an  officer  of  justice,  or  other  person  acting 

one  resi  a  ted  in  . 

the  execution  in  his  aid,  in  the  legal  exercise  of  a  particular  duty, 

of  his  duty.       j^k  a  pergon  whQ  resigtg  Qr  preventg  him  from  execut_ 

ing  it  Homicide  is  justifiable  on  this  ground  in  the 
following  cases  (r) :  (a)  When  a  peace  officer  or  his 
assistant,  in  the  due  execution  of  his  office,  whether  in 
a  civil  or  criminal  case,  kills  one  who  is  resisting  his 
arrest  or  attempt  to  arrest,  (b)  When  the  prisoners 
in  gaol,  or  going  to  gaol,  assault  the  gaoler  or  officer, 
and  he,  in  his  defence,  to  prevent  an  escape,  kills  any 
of  them,  (c)  When  an  officer,  or  private  person,  having 
legal  authority  to  arrest,  attempts  to  do  so,  and  the 
other  flies,  and  is  killed  in  the  pursuit.  But  here 
the  ground  of  the  arrest  must  be  either  a  felony, 
or  the  infliction  of  a  dangerous  wound,  (d)  When 
an  officer,  in  endeavouring  to  disperse  the  mob  in  a 
riot  or  rebellious  assembly,  kills  one  or  more  of  them, 
he  not  being  able  otherwise  to  suppress  the  riot.  In 
this  case  the  homicide  is  justifiable  both  at  common 
law  and  by  the  Riot  Act  (s). 

In  all  these  cases,  however,  it  must  be  shewn  that 
the  killing  was  apparently  a  necessity. 

(r)  v.  4  Bi  179. 

(0)  I  Geo.  I,  at  2,  c.  5. 
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But  it  is  not  difficult  to  instance  cases  in  which  the 
officer  would  be  guilty,  (a)  of  murder,  for  example,  if 
the  killing  in  pursuit  as  above  were  in  case  of  one 
charged  with  a  misdemeanor  only,  or  of  one  required 
merely  in  a  civil  suit  (t);  (b)  of  inanslauglUer,  for 
example,  if  the  killing  in  case  of  one  so  charged  with 
a  misdemeanor  were  occasioned  by  means  not  likely  to 
kill,  as  by  tripping  up  the  fugitive's  heels. 

iiL  When  the  homicide  is  committed  in  prevention  of  Homicide  in 

«.       .,.,  j      .  n      i        •  'i.  •         «j   the  prevention 

a  forcible  and  atrocious  crime.  Such  crimes,  it  is  said,  0f  crime, 
are  the  following:  —  Attempting  to  rob  or  murder 
another  in  or  near  the  highway,  or  in  a  dwelling-house ; 
or  attempting  burglariously  to  break  a  dwelling- 
house  in  the  night-time.  In  such  cases,  not  only  the 
owner,  his  servants  and  members  of  his  family,  but 
also  any  strangers  present,  are  justified  in  killing  the 
assailant  But  this  justification  does  not  apply  to 
felonies  without  force,  e.g.t  pocket-picking ;  nor  to 
misdemeanors  of  any  kind. 

A  woman  is  justified  in  killing  one  who  attempts  to 
ravish  her ;  and  so,  too,  the  husband  or  father  may  kill 
a  man  who  attempts  a  rape  on  his  wife  or  daughter,  if 
she  do  not  consent  And  even  if  the  adultery  is  by 
the  consent  of  the  wife,  the  husband  taking  the  offender 
in  the  act  aud  killing  him,  is  guilty  of  manslaughter 
only. 

It  is  said  that  the  party  whose  person  or  property  is 
attacked  is  not  obliged  to  retreat,  as  in  other  cases  of 
self-defence,  but  he  may  even  pursue  the  assailant 
until  he  finds  himself  or  his  property  out  of  danger  (u). 
But  this  will  not  justify  a  person  firing  upon  every  one 
who  forcibly  enters  his  house,  even  at  night  He  ought 
not  to  proceed  to  the  last  extremity  until  he  has  taken 


(t)   v.  R.  v.  DacUon,  20  L.  J.  (M.C.)  57. 
(u)  Feat  273 ;  1  Hawk.  c.  28,  as.  21,  24. 
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all  other  possible  steps.  In  fact,  the  conduct  of  the 
other  must  be  such  as  to  render  it  necessary  on  the 
part  of  the  one  killing  to  do  the  act  in  self-defence  (y). 
This  brings  us  very  near  to  the  line  which  separates 
justifiable  from  excusable  homicide ;  in  fact,  it  is  diffi- 
cult to  distinguish  between  this  and  excusable  homi- 
cide 8e  defendendo.  It  may  be  questioned  whether  the 
distinction  between  justifiable  and  excusable  is  a  sub- 
stantial one ;  whether  the  cases  under  the  former  are 
not  extreme  cases  of  se  defendendo. 

Excusable  Excusable  Homicide. — We  have  just  intimated  that 

omici  e.  there  is  little  if  any  ground  for  the  distinction  between 
justifiable  and  excusable  homicide.  Perhaps  there  may 
be  something  in  this,  that  in  the  former  case  the  killer 
is  engaged  in  an  act  which  the  law  enjoins  or  allows 
positively,  while  in  the  latter  he  is  about  something 
which  the  law  negatively  does  not  prohibit  (w).  In 
neither  case  is  there  the  malice  which  is  an  essential  of 
a  crime.  In  former  times,  a  very  substantial  difference 
was  made  between  the  two  kinds  of  homicide.  That 
styled  "  excusable  "  did  not  imply  that  the  party  was 
altogether  excused ;  so  much  so  that  Coke  says  (x) 
that  the  penalty  was  death.  But  the  earliest  informa- 
tion which  the  records  supply  shews  that  the  defendant 
was  entitled  to  a  complete  pardon,  and  the  restitution 
of  his  goods ;  but  he  had  to  pay  a  sum  of  money  to 
procure  this  award.  Now  it  is  expressly  declared  by 
statute  (y)  that  no  forfeiture  or  punishment  shall  be 
incurred  by  any  person  who  kills  another  by  mis- 
fortune or  in  self-defence,  or  in  any  other  manner 
without  felony. 

{v)  R  v.  Bull,  9  C.  &  P.  22. 

(10)  The  reason  usually  given  is  that  in  both  the  forms  of  excusable 
homicide  there  may  be  some  degree  of  blame  attributable.  In  the  first 
case,  ue.t  self-defence,  inasmuch  as  in  quarrels  usually  both  parties  are  to 
some  extent  in  fault ;  in  the  second,  i&,  accident,  the  party  may  not  have 
used  sufficient  caution.  But  to  visit  the  act  under  all  circumstances  with 
the  punishments  due  to  what  may  have  happened  is  obviously  unjust. 

(as)  2  Inst.  148,  315. 

(y)  24  &  25  Vict  c.  loo,  s.  7,  re-enacting  9  Geo.  4,  c.  31,  s.  10. 
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The  two  kinds  of  so-called  excusable  homicide  are 
homicide  in  self-defence ;  homicide  by  accident  or  mis- 
fortune. 

l  Se  defendendo,  upon  sudden  affray. — We  have  Homicide  te 
noticed  above  the  case  of  a  man  killing  another  when  e^endendo- 
the  latter  is  engaged  in  the  performance  of  some 
forcible  crime.  What  we  have  now  to  deal  with  is  a 
kind  of  self-defence,  the  occasion  of  which  is  more  un- 
certain in  its  origin,  and  in  which  it  seems  natural  to 
impute  some  moral  blame  to  both  parties.  It  happens 
when  a  man  kills  another,  upon  a  sudden  affray,  in  his 
own  defence,  or  in  defence  of  his  wife,  child,  parent,  or 
servant,  and  not  from  any  vindictive  feeling.  This  is 
one  species  of  what  is  called  chance  (casual)  or  chaud 
(in  heat)  medley  (z). 

To  bring  the  killing  within  this  excuse,  the  accused  what  u  self- 
must  shew  that  he  endeavoured  to  avoid  any  further  e  ence" 
struggle,  and  retreated  as  far  as  he  could,  until  no 
possible,  or  at  least  probable,  means  of  escaping  re- 
mained ;  that  then,  and  not  until  then,  he  killed  the 
other  in  order  to  escape  destruction.  It  matters  not 
that  the  defendant  gave  the  first  blow,  if  he  has 
terminated  his  connection  with  the  affray  by  declining 
further  struggle  before  the  mortal  wound  is  given. 
Of  course  the  defence  must  be  made  by  the  person 
assaulted,  while  the  danger  is  imminent;  for  if  the 
struggle  is  over,  or  the  other  is  running  away,  this  is 
revenge  and  not  self-defence.  Nor  will  a  retreat  of  the 
nature  indicated  avail  if  the  blow  is  the  result  of  a  con- 
certed design ;  as  in  the  case  of  a  duel,  where  the  two 
parties  have  agreed  to  meet  each  other,  and  one,  having 
retreated  as  far  as  he  can,  kills  the  other  in  protection 
of  himself.     Nor  will  it  avail  if  there  has  been  a  blow 


(«)  The  term  is  sometimes  applied  to  the  killing  of  a  person  by  one 
engaged  in  the  commission  of  an  unlawful  act,  without  any  deliberate 
intention  of  doing  any  mischief ;  also  to  any  manner  of  homicide  by  mis- 
adventure. 
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from  malice  prepense,  and  the  striker  has  retreated  and 
then  killed  the  other  in  his  own  defence. 

As  the  definition  shews,  the  killing  in  defence  of 
those  standing  in  the  relation  of  husband  and  wife, 
parent  and  child,  master  and  servant,  is  excused ;  the 
act  of  such  person  who  interferes  being  construed  as 
the  act  of  the  party  himself. 


Distinction  The  distinction  between  this  kind  of  homicide  and 

homioide«c  ^e  v^ns  known  as  manslaughter  is  sometimes  very 
<Ufendcndo and  subtle.  It  may  be  stated  in  this  form:  that  in  the 
former  the  slayer  could  not  otherwise  escape,  if  he 
would;  in  manslaughter,  he  would  not  escape,  if  he 
could.  In  other  words,  in  the  former  case  the  accused 
has  done  all  that  he  can  to  avoid  the  struggle  or  its 
continuation;  in  the  latter  the  killing  is  done  in  the 
actual  combat  (a). 


Homicide  per 
infortunium. 


ii.  Per  infortunium,  by  misadventure. — When  a  per- 
son doing  a  lawful  act,  without  any  intention  of  hurt, 
by  accident  kills  another :  as,  for  example,  a  man  is  at 
work  with  a  hatchet,  the  head  flies  off  by  accident,  and 
kills  a  bystander. 


The  act  must 
be  lawful, 


done  in  a 

proper 

manner, 


To  bring  the  slaying  within  the  protection  of  the 
excuse,  the  act  about  which  the  slayer  is  engaged  must 
be  (a)  a  lawful  one.  For  if  the  slaying  happen  in  the 
performance  of  an  illegal  act  it  is  manslaughter  at 
least ;  and  murder,  if  such  act  is  a  felony  (6).  It  must 
also  (b)  be  done  in  a  proper  manner.  Thus  it  is  a 
lawful  act  for  a  parent  to  chastise  his  child,  and  there- 
fore if  the  parent  happen  to  occasion  the  death  of  the 


(a)  The  books  notice  one  species  of  homicide  te  defendendo,  in  which  it 
is  said  that  the  party  slain  and  the  party  slaying  are  equally  innocent, 
though  the  act  is  deliberately  done,  and  there  is  no  actual  combat  The 
instance  usually  given  is  that  of  two  shipwrecked  persons  clinging  to  a 
plank  which  is  capable  of  holding  one  only.  One  thrusts  the  other  off, 
causing  him  to  be  drowned.  This  is  justifiable,  or,  at  least,  excusable 
homicide. 

(6)  v.  R  v.  Hodgson,  I  Leach,  6. 
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other,  if  the  punishment  is  moderate,  the  parent  will 
be  innocent  as  per  infortunium.  But  if  the  correction 
exceeds  the  bounds  of  moderation,  either  in  the  manner, 
the  instrument,  or  the  quantity  of  the  punishment,  and 
death  ensues,  it  is  manslaughter  at  the  least,  and  in 
some  cases  murder.  Thus  it  will,  as  a  rule,  be  murder 
if  the  instrument  used  is  one  likely  to  cause  death ; 
manslaughter,  if  the  instrument  is  not  of  such  a  char- 
acter, though  an  improper  one. 

The  act  must  also  (c)  be  done  with  due  caution  to^itbdue 
prevent  danger ;  and  therefore  with  more  caution  by  c*u  on* 
those  using  dangerous  instruments  or  articles.  Due 
caution  is  such  as  to  make  it  improbable  that  any 
danger  or  injury  should  arise  from  the  act  to  others. 
Thus  throwing  stones  from  a  house,  whereby  the  death 
of  some  one  is  caused,  may  be  murder,  manslaughter,  or 
homicide  by  misadventure:  murder,  if  the  thrower 
knew  that  people  were  passing,  and  gave  no  notice ; 
manslaughter,  if  a  time  when  it  was  not  likely  that  any 
people  were  passing ;  excusable  homicide  if  in  a  retired 
place  where  persons  were  not  in  the  habit  of  passing 
or  likely  to  pass  (c).  It  has  been  said  that  to  be 
criminal,  the  negligence  must  be  so  gross  as  to  be  reck- 
less (d),  but  it  is  impossible  to  define  culpable  or 
criminal  negligence. 

Felonious  homicide,  or   homicide   coupled  with    a  Felonious 
felonious  intention,  is  capable  only  of  a  negative  de-  negatTvely 
scription — the  killing  of  a  human  creature  of  any  age  described. 
or  sex  without  justification  or  excuse.     The  human 
creature  killed  may  be  either  one's  self  or  another. 

SUICIDE   OR   SELF-MURDER. 

Suicide  is  the  felony  of  murder,  inasmuch  as  it  is  the  Suicide, 
murder  of  one  of  the  sovereign's  subjects.     To  be  such 

(c)  Fost  262. 

(d)  R.  v.  NoaJca,  4  F.  &  F.  921,  n. 
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offence,  the  act  must  be  committed  deliberately,  and  by 
one  who  has  arrived  at  years  of  discretion,  and  is  in  his 
right  mind.  The  supposed  absence  of  the  last  requisite 
is  often  taken  advantage  of  by  a  jury  guilty  of  "  an 
amiable  perjury/'  in  order  to  save  the  reputation  of  the 
deceased.  In  fact,  sometimes  their  verdicts  shew  they 
deem  the  very  act  of  suicide  evidence  of  insanity. 

Not  only  is  he  guilty  of  suicide  who,  in  pursuance  of 
a  fixed  intention,  takes  away  his  life,  but  also  he  who, 
maliciously  attempting  to  kill  another,  occasions  his 
own  death ;  as  where  a  man  shoots  at  another,  and,  the 
gun  bursting,  he  kills  himself.  But  if  a  man  is  killed 
at  his  own  request  by  the  hand  of  another,  the  former 
is  not  deemed  in  law  a  felo  de  se,  though  the  latter  is  a 
murderer. 

If  one  persuades  another  to  kill  himself,  and  he  does 
so,  the  adviser  is  guilty  of  murder.  So,  also,  if  two 
persons  agree  to  commit  suicide  together,  if  one  escapes 
and  the  other  dies,  the  survivor  is  guilty  of  murder  («), 
though  it  is  extremely  doubtful  whether  he  would  be 
executed. 

Punishment.  At  one  time  the  punishment  for  this  crime  was  an 
ignominious  burial  in  the  highway,  without  Christian 
rites,  with  a  stake  driven  through  the  body ;  and  the 
vicarious  punishment  of  his  friends  by  the  forfeiture  of 
all  his  goods  and  chattels  to  the  Crown.  But  some 
time  back  the  law  was  altered,  the  only  consequence 
being  the  denial  of  Christian  burial,  the  felo  de  se  being 
buried  in  the  churchyard  or  other  buiying-ground, 
within  twenty-four  hours  after  the  inquest,  between  the 
hours  of  nine  and  twelve  at  night  (/).  And  now  not 
only  is  the  ignominious  burial  in  the  highway  pro- 
hibited, but  the  interment  of  such  a  person  may  be 


(e)  R.  v.  Dy*m,  R.  &  R.  523. 
(/)  4  Geo.  4,  c.  52,  b.  1. 
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made  in  any  manner  authorized  by  the  Burial  Laws 
Amendment  Act,  1880  (g).  The  forfeiture  has  been 
done  away  with  in  this  as  well  as  in  other  kinds  of 
felony  (A). 

An  attempt  to  commit  suicide  is  not  an  attempt  Attempted 
to  commit  murder  within  the  Offences  against  the BUlcl  e' 
Person  Act  (i),  but  still  remains  a  common  law  misde- 
meanor. 

The  felonious  killing  of  another  is  either  murder  or  ?.!{?nioufB 
manslaughter.     In  dealing  with  the  crime  of  murder,  another. 
we  shall  anticipate,  to  some  extent,  the  law  of  man- 
slaughter, a  great  part  of  the  law  on  the  subject  con- 
sisting in  a  distinction  of  the  two  crimes. 

MURDER. 

Murder  is  popularly  regarded  as  the  gravest  crime  Murder,  varies 

*  *_*<,*  a  1  it  1      in  its  moral 

known  to  the  law.  As  a  rulq  it  would  occupy  the  character, 
same  position,  regarded  both  from  a  moral  and  from  a 
legal  point  of  view.  But  that  this  is  not  always  the 
case  an  example  will  serve  to  shew.  Both  of  the  follow- 
ing acts  are  murder,  and  punishable  by  death.  A  man, 
having  received  a  slight  insult  from  another,  dogs  his 
path  for  six  months,  and,  with  all  circumstances  of 
aggravation,  kills  him  in  cold  blood.  A  man  carrying 
a  gun  sees  a  hen  and  resolves  to  shoot  and  then  appro- 
priate it ;  he  shoots,  and  by  accident  wounds  a  person 
who  has  come  upon  the  scene ;  the  wounded  man  dies 
nine  months  afterwards,  though  his  life  might  have 


iff)  45  <fc  46  Vict.  c.  19,  SB.  2  and  3. 

(A)  33  &  34  Vict.  c.  23.  "  Suicide  may  be  wicked,  and  is  certainly 
injurious  to  society,  but  it  is  so  in  a  much  less  degree  than  murder.  The 
injury  to  the  person  killed  can  neither  be  estimated  nor  taken  into  account. 
The  injury  to  survivors  is  generally  small.  It  is  a  crime  which  produces 
no  alarm,  and  which  cannot  be  repeated.  It  would,  therefore,  be  better 
to  cease  altogether  to  regard  it  as  a  crime,  and  to  provide  that  any  one 
who  attempted  to  kill  himself,  or  who  assisted  any  other  person  to  do  so, 
should  be  liable  to  secondary  punishment.'1 — Fitz.  St.  121. 

(t)  24  &  25  Vict.  c.  ioo,  s.  15. 
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been  saved  if  he  had  submitted  to  an  operation,  or  if 
the  physician  had  been  more  skilful.  But,  on  the  other 
hand,  there  is  one  mode  of  depriving  of  life  which  is  at 
least  equally  culpable,  viewing  the  matter  morally, 
but  which  is  not  regarded  as  murder,  namely,  taking 
away  a  man's  life  by  perjury  (j). 


Definition  of 
murder. 


We  may  adopt  Coke's  definition  of  murder  for  the 
purpose  of  explaining  the  crime.  "  When  a  person  of 
sound  memory  and  discretion  unlawfully  killeth  any 
reasonable  creature  in  being  and  under  the  king's 
peace  with  malice  aforethought,  either  express  or  im- 
plied n  (k). 


The  sanity, 
&c.t  of  the 
offender. 


(a.)  The  offender  mud  be  of  sound  memory  and  dw- 
cretion. — Thus  are  excluded  all  idiots,  lunatics,  and 
infants,  in  accordance  with  the  rules  as  to  capability 
of  committing  crimes  which  have  already  been  set 
forth  (/).  To  which  we  may  add,  that  a  person 
would  be  guilty  of  manslaughter  at  the  most  if  he 
were  not  conscious  that  the  act  done  was  one  which 
would  be  likely  to  cause  death  (m).  Of  course  the 
person  procuring  an  idiot  to  commit  murder,  or,  indeed, 
any  crime,  is  guilty  himself  of  the  crime. 


The  unlawful 
killing. 


(b.)  Unlawfully  killeth,  that  is,  kills  without  justifi- 
cation or  excuse. — As  we  have  seen,  the  presumption  is 
against  the  accused,  and  it  is  for  him  to  purge  the  act 
of  its  felonious  character  by  proving  such  justification 
or  excuse. 


The  form  of 
death. 


It  is  perfectly  immaterial  what  may  be  the  particular 
form  of  death,  whether  poisoning,  striking,  starving, 
drowning,  or  any  other  (n).     Any  act,  the  probable 


{j)  R  v.  Macdanid,  Fort.  131. 

(h)  3  Inst.  47. 

(J)   v.  p.  19. 

(m)  R  v.  Vamplew,  3  F.  &  F.  52a 

(n)  As  to  swearing  away  a  man's  life,  v.  p.  86,  n. 
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consequence  of  which  may  be,  and  eventually  is,  death, 
is  murder,  though  no  stroke  be  struck,  and,  what  is 
more  noticeable,  though  the  killing  be  not  primarily 
intended ;  for  example,  when  a  mother  hid  her  child  in 
a  pig-stye,  where  it  was  devoured  (0).  So  if  one,  under 
a  well-grounded  apprehension  of  personal  violence, 
does  an  act  which  causes  his  death,  as  for  instance, 
jumps  out  of  a  window,  he  who  threatens  is  answer- 
able for  the  consequences  (p).  A  person  may  also  be 
guilty  through  mere  nonfeasance ;  as  if  it  was  his  duty 
and  in  his  power  to  supply  food  to  a  child  unable  to 
provide  for  itself,  and  the  child  died  because  no  food 
was  supplied  (j). 


It  is  no  defence  to  shew  that  the  deceased  was  in  ill-  The  cause  of 
health  and  likely  to  die  when  the  wound  was  given  (r). 
Nor  is  it  a  defence  that  the  immediate  cause  of  death 
was  neglect  on  the  part  of  the  doctor,  or  the  refusal 
of  the  party  to  submit  to  an  operation;   though  it 
would  be  otherwise  if  the  death  were  caused  by  im- 
proper applications  to  the  wound,  and  not  the  wound 
itself  (5).      To  make  the  killing  murder  the   death 
must  follow  within  a  year  and  a  day  after  the  stroke  The  time  of 
or  other  cause;  for  if  the  death  is  deferred  for  that   ***  " 
length  of  time,  the  law  will  presume  that  it  arose  from 
some  other  cause. 


If  a  person  is  indicted  for  one  species  of  killing,  e.g.,  Variance  as  to 
poisoning,  he  cannot  be  convicted  by  evidence  of  a  death?1"  ° 
totally  different  species  of  death,  e.g.,  starving.    But 
if  the  difference  consists  only  in  a  detail,  e.g.,  whether 
the  instrument  was  a  sword  or  an  axe,  this  is  im- 
material. 


(0)   1  Hale,  P.  G.  433. 
(p)  R.  ▼.  Evan*,  I  Russ.  426. 
(?)  R.  v.  Friend,  R.  fc  R.  20. 
{r)  R.  v.  Martin,  5  C.  &  P.  130. 
(*)  R.  v.  Holland,  2  M.  &  R  351. 
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Finding  of  the      As  a  general  rule,  proof  is  required  of  the  finding  of 
y*  the  body  of  the  deceased.     But  this  rule  is  not  in- 

flexible, as  where  the  direct  evidence  brought  before 
the  jury  is  sufficiently  strong  to  satisfy  them  that  a 
murder  has  really  been  committed. 


The  person 
killed. 


Murder- 
malice. 


(c.)  Any  reasonable  creature  in  being  and  under  the 
kintfs  peace. — Therefore  killing  a  child  in  its  mother's 
womb  is  no  murder  (t),  but  it  is  otherwise  if  the  child 
is  born  alive,  and  dies  from  wounds  or  drugs  received 
in  the  womb.  "  Under  the  king's  peace  "  excludes  only 
alien  enemies  who  are  actually  engaged  in  the  exercise 
of  war  (u). 

(d.)  With  malice  aforethought. — The  term  "  malice  " 
is  a  most  difficult  one.  It  is  used  in  various  and 
conflicting  senses,  and  the  mind  is  apt  to  slide  from  the 
one  to  the  other.  The  simple  etymological  significa- 
tion of  "wickedness"  may  generally  be  disregarded. 
In  another  sense,  as  we  have  seen  (v),  malice,  taken  as 
equal  to  criminal  intention,  is  of  the  essence  of  every 
crime.  Therefore  this  view  of  the  word  will  not  serve 
to  distinguish  one  crime  from  another.  The  murder- 
malice  is  usually  described  as  "aforethought"  or 
"prepense"  but  this  addition,  in  itself,  will  not  help 
us  to  any  better  understanding  of  the  state  of  mind 
required  to  constitute  murder  (w). 

That  this  malice  aforethought  is  not  what  its  name 
seems  to  imply — malevolence  or  ill  will  towards  the 
deceased — is  manifest,  when  we  consider  that  perhaps 


(t)  But  v.  p.  182. 

(u)  1  Hale,  P.  C.  433. 

(v)  v.  p.  13. 

(*?)  "  The  word '  aforethought '  is  unfortunate ; '  wilful  and  malicious ' 
homicide  would  be  better.  The  word  '  aforethought '  countenances  the 
popular  error  that  a  deliberate  premeditated  intent  to  kill  is  required  in 
order  to  constitute  the  guilt  of  murder,  whereas  it  is  only  one  out  of 
several  states  of  mind  which  have  that  effect.  It  is,  moreover,  an  un- 
meaning word,  for  the  thought,  the  state  of  mind,  whatever  it  is,  must 
precede  the  act ;  and  it  precedes  it  equally,  whether  the  interval  is  a 
second,  or  twenty  years." — Fits.  St  118. 
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the  majority  of  murders  are  committed  with  a  view  to 
robbery;  or,  again,  when  we  remember  that  murder 
can  be  committed  though  the  murderer  has  not  the 
slightest  wish  to  injure,  or  has  not  the  slightest  know- 
ledge of  the  deceased,  as  in  the  case  mentioned  above 
of  shooting  at  the  fowl ;  nay  more,  we  can  conceive  of 
the  case  of  a  person  being  convicted  of  the  murder 
of  his  dearest  friend  or  relative.  What,  then,  is  this 
superior  degree  of  malice  ?  It  may  be  said  to  be  a 
felonious  design  or  intention  in  general.  This  inten- 
tion may  be  sometimes  regarded  as  unfixed  or  floating 
(as  in  the  fowl  case).  The  deed  causing  death  is  done, 
and  at  the  same  time  to  it  is  attached  this  moveable 
quality.  It  must  be  noticed  that  this  murder-malice 
is  not  a  motive.  The  motive  is  to  get  the  gold,  hatred, 
&c  It  is  a  difficult  matter  to  give  a  description  of 
malice  which  will  apply  to  all  cases  of  murder,  of 
so  various  character  are  they,  and  so  built  up  on 
individual  decisions. 

At  the  risk  of  confusing  our  idea  of  this  essential  Malice,  express 
of  murder,  we  must  mention  the  ordinary  distinction  or  imPhe°- 
between  express  and  implied  malice.      But  here  it  will 
be  no  easy  matter  to  suppress  the  tendency  to  revert 
to  the  moral  view  of  malice,  which  is  always  lurking 
about  ready  to  make  its  appearance. 

The  true  ground  of  distinction,  if  it  is  necessary  to 
make  one,  seems  to  have  been  apprehended  in  the 
Indian  penal  code  (x). 

Express  malice  may  be  said  to  be  the  positive  posses-  Express 
sion  of  an  intention : — 

L  Of  causing  death. 

ii  Of  causing  such  bodily  injury  as  the  offender 

(z)  Article  300. 
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knows  is  likely  to  cause  death,  e.g.,  beating  with  an 
iron  bar. 

iii.  Of  causing  bodily  injury,  and  the  bodily  injury 
intended  to  be  inflicted  is  sufficient  in  the  ordinary 
course  of  nature  to  cause  death  (y). 

implied  Implied  malice  may  be  said  to  be  the  possession  of  a 

general  intention  of  such  a  nature  implied  from  the 
acts  of  the  offender,  or  the  wanton  running  of  a  risk 
by  a  person  committing  an  act,  who  knows  that  it  will 
probably  cause  death,  or  bodily  injury  which  may  cause 
death,  without  any  excuse  for  incurring  such  risk  (z). 

Punishment.  As  to  the  punishment  of  murder,  nothing  further 
need  be  said  here  than  that  the  sentence  is  death  (a)  ; 
with  regard  to  which,  and  its  execution,  particulars 
will  be  given  in  a  later  chapter.  Accessories  after  the 
fact  to  murder  are  liable  to  penal  servitude  to  the 
extent  of  life  (b). 

On  an  indictment  for  murder,  the  jury  may  convict 
the  prisoner  of  manslaughter,  or,  of  course,  of  an 
attempt  to  murder ;  but  not  of  an  assault  (c).  And 
so  a  person  charged  as  accessory  after  the  fact  to 
murder,  may  be  convicted  as  accessory  to  manslaughter, 
if  the  principal  felon  be  convicted  of  manslaughter 
only  (d). 

(y)  Express  malice  is  generally  described  as  that  "  When  one  with  a 
sedate  and  deliberate  mind,  and  formed  design,  doth  kill  another ;  which 
formed  design  is  evidenced  by  external  circumstances  discovering  that 
inward  intention  ;  as  lying  in  wait,  antecedent  menaces,  former  grudges, 
and  concerted  schemes  to  do  him  some  bodily  harm  "  ( x  Hale,  P.  C.  451 ). 
But  this  does  not  at  all  square  with  the  legal  idea  of  malice. 

(z)  The  example  usually  given  of  implied  malice,  namely,  that  of  a  man 
wilfully  poisoning  another,  seems,  indeed,  to  be  a  case  of  express  malice, 
as  there  most  certainly  is  an  evil  intention  present  The  truth  is,  that  in 
this  example  also  there  is  a  recurrence  to  the  motive  view  of  malice  ;  in 
fact,  the  authority  (1  Hale,  P.  G.  455)  proceeds,  "In  such  a  deliberate  act 
the  law  presumes  malice,  though  no  particular  enmity  can  be  proved." 

(a)  24  &  25  Vict.  c.  100,  s.  x. 

(6)  Ibid.  s.  67. 

<<?)  As  to  conspiracy  to  murder,  v.  p.  131. 

(d)  R.  v.  Richards,  LR.2Q.B.  311 ;  46  L.  J.  (M.C.)  200. 
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MANSLAUGHTER, 

The  unlawful  killing  of  another  without  malice,  Manslaughter, 
either  express  or  implied      The  malice  referred  to  here 
is  the  murder-malice,  at  the  meaning  of  which  we  have 
been  endeavouring  to  arrive. 

In  this  crime,  again,  we  shall  find  acts  varying  to  Moral  char- 
the  utmost  in  their  moral  gravity  and  offensivenesa  ^rtaewideB. 
Perhaps  on  no  other  charge  do  persons  more  often 
appear  in  the  dock  and  leave  it  without  a  stain  on 
their  characters.  To  take  one  class  of  examples — it 
constantly  happens  after  an  accident  in  a  mine  or  on 
a  railway  that  some  of  those  engaged  in  the  manage- 
ment of  the  one  or  the  other  are  required  to  meet  a 
charge  of  manslaughter  which  is  preferred  against 
them. 

Two  kinds  of  manslaughter  are  distinguished : — 

i  Upon  a  sudden  heat  (termed  voluntary). 

ii.  In  the  commission  of  an  unlawful  act  (termed 
involuntary)  (e). 

i.  Voluntary  (so-called). — The  distinguishing  mark  Voluntary 
of  this  sort  of  manslaughter  is  the  provocation  giving  mans  aug 
rise  to  sudden  anger,  during  which  the  deed  causing 
death  is  done.  If  upon  a  sudden  quarrel  two  persons 
fight  and  one  of  them  kills  the  other,  the  former  will 
be  guilty  of  manslaughter  only,  unless  there  are  special 
circumstances  which  indicate  evil  design.  But  the  act 
will  be  viewed  in  the  less  serious  light  of  manslaughter 
only  as  long  as  the  outburst  of  passion  continues ;  not 
that  the  struggle  need  take  place  on  the  spot,  for  if 


(e)  The  objectionableness  of  the  terms  "  voluntary  "  and  "  involun- 
tary," as  opposed  to  each  other,  to  denote  varieties  of  the  same  crime, 
is  obvious.  There  is  no  such  thing  as  an  involuntary  crime.  If  the  action 
be  not  a  voluntary  one  it  is  not  criminal  (v.  p.  12).  What  seems  to  be 
meant  is  that  in  the  one  case  death  is  anticipated,  in  the  other  it  is  not. 
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the  two  at  once  adjourn  to  another  place  to  fight,  it 
will  still  be  only  manslaughter.  So,  also,  in  other  cases 
of  grave  provocation,  as  if  one  man  pulls  another's 
nose,  or  is  taken  in  adultery  with  another's  wife.  But 
here  again,  on  the  same  grounds,  to  reduce  the  homi- 
cide to  manslaughter,  the  cause  of  death  must  be 
inflicted  at  once,  while  the  provocation  is  still  exer- 
cising its  full  influence.  Otherwise  the  slaying  will 
be  regarded  as  a  deliberate  act  of  revenge  (/).  It  is 
needless  to  add  that  the  plea  of  provocation  will  not 
avail  if  the  provocation  was  sought  for  and  induced 
by  the  slayer. 

• 
The  ingtru-  The  instrument  used  when  the  person  is  acting  under 

ment  used  is  a 

material  point,  provocation  is  also  a  material  consideration.  It  may  be 
said  that  the  provocation  must  be  of  the  gravest  nature 
to  render  guilty  of  manslaughter  only  one  who  uses  a 
deadly  weapon,  or  otherwise  shews  an  intention  to  do 
the  deceased  grievous  bodily  harm.  But  a  slighter 
provocation  will  suffice  if  the  instrument  used  is  one 
not  likely  to  cause  death,  as  a  stick,  or  a  blow  with 
the  fist.  In  fact,  the  mode  of  resentment  must  bear  a 
reasonable  proportion  to  the  provocation  to  reduce  the 
offence  to  manslaughter  (g). 

Manslaughter  Manslaughter  is  to  be  distinguished  from  homicide 
fromhOTiUdde  ^  self-defence  on  sudden  affray.  In  the  latter,  the 
in  self-  ground  for  the  blow,  &c,  is  the  necessity  to  take  such 

a  step  for  self-preservation ;  in  the  former,  this  neces- 
sity does  not  exist,  but  its  place  is  taken  by  a  sudden 
accession  of  ill-wilL 

involuntary         ii.  Involuntary  (so-called)  when  the  death,  not  being 

manslaughter.   •    .       j    %    •  j    •      .•»  •     •  «  i       /»  1 

6  intended,  is  caused  m  the  commission  of  an  unlawful 
act.  By  this  is  meant  that  the  unlawfulness  of  the 
act  in  which  the  accused  is  engaged  is  the  ground 


(/)  R  v.  ffayward,  6  0.  &  P.  157. 
(g)  R,  v.  Steadman,  Fort.  292. 
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of  the  homicide  being  regarded  as  manslaughter,  and 
not  homicide  by  misadventure  merely.  In  the  cases 
mentioned  above  under  voluntary  manslaughter,  the 
death  is  caused  by  an  unlawful  act,  but  there  that  is 
not  the  distinguishing  mark  of  the  manslaughter.  By 
"  unlawful "  here  must  be  understood  what  is  malum 
in  se,  and  not  what  is  merely  malum  quia  proMbitvm. 
Thus,  then,  if  a  man  shooting  at  game  by  accident  kills 
another,  it  is  homicide  by  misadventure  only,  even 
although  the  party  is  not  qualified  (A). 

Here,  again,  we  may  observe  that  it  is  immaterial  ^e  unlawful 
whether  the  unlawfulness  is  in  the  act  itself  or  (that 
which  comes  to  the  same  thing)  in  the  mode  in  which 
it  is  carried  out  It  must  also  be  borne  in  mind  that 
if  the  unlawful  act  is  a  felony,  the  homicide  amounts 
to  murder.  An  instance  of  manslaughter  in  the  com- 
mission of  an  unlawful  act  is  furnished  when  one  person 
kills  another  while  the  two  are  playing  at  an  unlawful 
game ;  of  manslaughter  in  doing  a  lawful  act  in  an  un- 
lawful manner, — when  a  workman  throws  down  stones 
into  a  street  where  persons  may  but  are  not  likely  to 
be  passing. 

One  form  of  doing  an  act  in  an  unlawful  manner  is  Manslaughter 

°  through 

negligence.  This  consideration  very  frequently  presents  negligence, 
itself  in  manslaughter.  It  may  be  said  generally  that 
whatever  constitutes  murder  when  done  by  fixed  design, 
constitutes  manslaughter  when  it  arises  from  culpable 
negligence;  for  example,  when  a  near-sighted  man 
drives  at  a  rapid  rate,  sitting  at  the  bottom  of  his  cart, 
and  thereby  causes  the  death  of  a  foot-passenger  (t). 
Again,  when  a  person  without  taking  proper  precautions 
does  an  act  which  is  dangerous,  though  not  unlawful 
in  itself,  as,  for  instance,  shooting  at  a  target  from  a 
distance  of  ioo  yards  with  a  rifle  sighted  at  950 
yards,  in  the  course  of  which  he  kills  another  person, 


(h)  Fost.  159. 

(i)   v.  JL  v.  Walker,  iC&P.  32a 
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although  at  a  spot  distant  393  yards  from  the  firing 
point,  he  does  a  criminal  act  which  in  the  law  amounts 
to  manslaughter  (/).  A  large  class  of  cases  is  that  in 
which  the  death  ensues  from  the  treatment  of  disease. 
The  man,  whether  a  medical  practitioner  or  not,  is  not 
indictable  unless  his  conduct  is  marked  by  gross  ignor- 
ance or  gross  inattention  (k).  Mere  neglect  on  the 
part  of  a  parent  to  provide  medical  aid  for  his  child  of 
tender  years,  in  consequence  of  which  his  child  dies, 
is  not  manslaughter,  unless  it  is  proved  affirmatively 
that  the  death  was  caused  or  accelerated  by  such  neglect; 
and  medical  evidence  on  behalf  of  the  prosecution  that 
the  child's  life  probably  might  have  been  prolonged  or 
saved  by  the  parent  calling  in  medical  aid  is  not  suffi- 
cient evidence  to  support  a  conviction  (I).  With  re- 
gard to  negligence,  there  is  a  great  difference  between 
criminal  and  civil  proceedings.  The  criminal  law  does 
not  recognize  the  defence  of  contributory  negligence  in 
manslaughter  (m). 


Accessories 
before  the 
fact. 


It  is  commonly  said  that  in  manslaughter  there  can 
be  no  accessories  before  the  fact,  because  the  act 
causing  death  is  done  without  premeditation.  But 
though  this  may  be  true  in  cases  the  gist  of  which 
is  the  sudden  heat,  it  is  easy  to  imagine  cases  in  which 
this  principle  could  not  be  maintained  (n). 


Punishment. 


Manslaughter  is  a  felony,  punishable  by  penal  servi- 
tude to  the  extent  of  life — or  in  lieu  of,  or  in  addition 
to,  the  penal  servitude  or  imprisonment,  a  fine  may  be 
imposed  (0).     Cases  of  mere  carelessness,  &c,  legally 


{j)  R.  v.  Salmon,  6  Q.  B.  D.  79;  50 L.  J.  (M.O25;  43  L.  T.  N.  S. 

573- 

(k)  R.  v.  Long,  4  0.  &  P.  398. 

(I)  R  v.  Morby,  8  Q.  B.  D.  571 ;  51  L.  J.  (M.C.)  85 ;  46  L.  T.  N.  S. 
288;  30  W.  R.  613. 

(m)  R.  v.  SwindaU,  2  C.  &  K.  230 ;  R.  v.  Jones,  1 1  Cox,  544.  For 
other  classes  of  acts  which  amount  to  manslaughter,  the  reader  is 
referred  to  the  classification  of  intents  given  below. 

(n)  v.  R.  v.  Oaylor,  cited  above,  p.  36. 

(0)  24  &  25  Vict,  c  100,  s.  5. 
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amounting  to  manslaughter,  are  often  more  appro- 
priately punished  by  pecuniary  fine  than  by  the  indig- 
nity of  imprisonment 

Having  inquired  into  the  nature  of  the  crimes  of 
murder  and  manslaughter,  we  are  now  in  a  position  to 
examine  certain  classes  of  acts,  and  determine  by  the 
circumstances  whether  they  fall  under  the  head  of 
murder,  manslaughter,  or  excusable  homicide. 

Killing  by  Fighting : —  Fighting. 

i.  Murder — Deliberately  fighting  a  duel— or  after 
time  for  cooling — or  under  any  other  circumstances 
indicating  deliberate  ill-wilL 

ii.  Manslaughter — In  a  sudden  quarrel  where  the 
parties  immediately  fight — or  where  the  parties  are 
fighting  in  an  unlawful  amusement 

iiL  Excusable — In  a  sparring  match  with  gloves,  or 
other  lawful  amusement,  fairly  conducted  in  a  private 
room. 

Killing  by  Correction : —  Correction. 

i.  Murder — With  weapon  likely  to  cause  death,  e.g., 
an  iron  bar. 

iL  Manslaughter — With  an  instrument  not  likely  to 
kill,  though  improper  for  use  in  correction — or  where 
the  quantity  of  punishment  exeeds  the  bounds  of 
moderation. 

iii.  Excusable — Correcting  in  moderation  a  child, 
servant,  scholar,  or  criminal  intrusted  to  one's  charge. 

Killing  without  intending  to  kill  whilst  doing  another  in  doing  an 

act:—  unlawful  act. 

i.  Murder — If  that  other  act  is  a  felony. 
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* 

ii.  Manslaughter — If  that  other  act  is  unlawful,  i.e., 
malum  in  se. 

iii.  Excusable — If  that  other  act  is  lawful,  i.e.,  not 
malum  in  se. 

[But  see  next  paragraph.] 
in  doing  a  Killing  whilst  doing  a  lawful  but  dangerous  act,  e.g., 


dangerous  act. 


driving : 


o 


i.  Murder — If  he  perceives  the  probability  of  the 
mischief,  and  yet  proceeds  with  his  act. 

ii  Manslaughter — If  he  might  have  seen  the  danger 
if,  as  he  ought  to  have  done,  he  had  looked  before 
him — or  if,  though  he  previously  gave  warning,  this 
warning  was  not  likely  to  prove  entirely  effectual,  e.g., 
driving  in  a  crowded  street. 

iii.  Excusable — If  he  uses  such  a  degree  of  caution 
as  to  make  it  improbable  that  any  danger  or  injury 
will  arise  to  others. 

Homicide  of         Killing  officers  or  others  engaged  in  effecting  the  ends 

officers,  Ac.       0f  j^ice  :— 

i  Murder — If  the  officer  or  other  person  is  acting 
with  due  legal  authority,  and  executing  such  authority 
in  a  legal  manner,  the  defendant  knowing  that  autho- 
rity— or,  in  the  case  of  a  private  person  interfering,  the 
intention  of  such  person  being  intimated  expressly. 

ii.  Manslaughter — If  any  one  of  these  requisites  is 
absent  (jp). 

By  officers,  fco.      Killing  by  officers  and  others  in  the  nominal  execution 
of  their  duty : — 

(p)  "  The  guilt  of  the  offender  may  thus  depend  entirely  upon  nioe 
and  difficult  questions  belonging  to  the  civil  branch  of  the  law,  such  as 
the  technical  regularity  of  civil  process  or  the  precise  duty  of  a  minister 
of  justice  in  its  execution." — Broom,  C.  L.  922. 
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l  Murder — If  the  killing  happens  in  the  pursuit  of 
a  person  not  resisting,  but  fleeing,  such  person  being 
charged  with  a  misdemeanor  only,  or  the  arrest  being 
only  in  a  civil  suit 

ii.  Manslaughter — As  above,  if  the  death  is  caused 
by  means  not  likely  or  intended  to  kill — or  if,  in  an 
apprehension  for  felony,  there  is  no  need  for  the  violence 
used  by  the  officer. 

iii.  Justifiable — If  the  officer  or  other  is  resisted  in 
the  legal  execution  of  his  duty,  and  this  in  civil  as 
well-  as  in  criminal  cases — if  a  felon  or  giver  of  a 
dangerous  wound  cannot  be  otherwise  apprehended, 
though  he  does  not  resist  but  only  flees  (5). 

ATTEMPT   TO   MURDER. 

This  crime  is  frequently  described  by  the  judges  as,  Attempt  to 
next  to  actual  completed  murder,  the  most  serious  crime  m 
known  to  the  law.  The  Offences  against  the  Person 
Act,  1 86 1,  deals  in  several  sections  with  attempts  to 
murder  effected  in  various  ways.  The  punishment  in 
every  case  is  the  same,  namely,  penal  servitude  to  the 
extent  of  life.  Why  the  last  and  general  section  would 
not  suffice  if  it  stood  alone,  inasmuch  as  it  compre- 
hends all  the  others,  and  awards  the  same  punishment, 
it  is  hard  to  conceive  (r).  The  various  attempts 
specified  are  the  following : — 

Administering  poison,  wounding,  or  causing  grievous 
bodily  harm,  with  intent  to  murder  ($). 

Attempting  to  poison,  shoot,  drown,  suffocate,  or 
strangle,  with  like  intent,  whether  any  bodily  injury 


(q)  v.  Appendix  at  end  of  chapter. 

(r)  "The  subdivision  of  the  enactments  is  highly  characteristic  of 
English  law,  and  is  not  without  interest  as  a  memorandum  of  the  suc- 
cessive steps  by  which  the  law  was  brought  into  the  present  shape.*' — 
Fitz.  St.  48. 

(«)  24  &  25  Vict  c.  100,  s.  11. 
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be  effected  or  not  (t).  Drawing  from  one's  pocket  a 
loaded  pistol  with  intent  to  commit,  but  which  pistol 
is  snatched  away  before  anything  can  be  done,  does 
not  amount  to  attempt  to  murder  (u). 

Destroying  or  damaging  any  building  by  gunpowder 
or  other  explosive  substance,  with  like  intent  (v). 

Setting  fire  to  any  vessel  or  its  belongings,  or  casting 
away  or  destroying  any  vessel,  with  like  intent  (w). 

Attempting  to  murder  in  any  other  way  (%). 

APPENDIX. 

Recapitulation  The  importance  of  a  clear  apprehension  of  the  state 
between  °°s  of  the  law  as  to  what  acts  are  murder,  manslaughter, 
SaMhte™nd  an<*  non-felonious  homicide  respectively,  makes  it  not 
non-feioniouB  impertinent  to  insert  the  following  compilation  of  dis- 
tinctions judicially  laid  down  on  the  subject,  made  by 
Sir  James  Stephen  (Gen.  View  of  Crim.  Law,  116) : — 

Murder.  "  The  following  states  of  mind  have  been  specifically 

determined  to  be  wicked  or  malicious  in  the  degree 
necessary  to  constitute  murder : 

"  (a.)  An  attempt  to  kill,  whether  directed  against 
the  person  killed  or  not,  or  against  any  specific  person 
or  not. 

"  (b.)  An  intent  to  commit  felony. 

*  (c.)  An  intent  illegally  to  do  great  bodily  harm. 

"  (d.)  Wanton  indifference  to  life  in  the  performance 
of  an  act  likely  to  cause  death,  whether  lawful  or  not. 


(t)  24  &  25  Vict.  c.  ioo,  s.  14. 

(«)  R  v.  Brown,  10  Q.  B.  D.  381 ;  52  L.  J.  (M.C.)  49 ;  48  L.  T. 
N.  S.  270 ;  31  W.  R.  46a 

(v)  24  &  25  Vict  c.  100,  s.  12. 
(w)  Ibid.  s.  13. 
(*)  Ibid.  a.  15. 
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"(e.)  A  deliberate  intent  to  fight  with  deadly 
weapons. 

"  (f.)  An  intent  to  resist  a  lawful  apprehension  by 
any  person  legally  authorized  to  apprehend. 

"  The  following  states  of  mind  have  been  determined  Manslaughter, 
to  constitute  that  lighter  degree  of  malice  which  is 
necessary  to  the  crime  of  manslaughter : — 

"  (a.)  An  intent  to  kill  under  the  recent  provocation, 
either  of  considerable  personal  violence  inflicted  on 
the  prisoner  by  the  deceased,  or  of  the  sight  of  the 
act  of  adultery  committed  by  the  deceased  with  the 
prisoner's  wife. 

"  (b.)  An  intent  to  inflict  bodily  injury  not  likely  to 
cause  death  under  a  slight  provocation,  as  when  a  man 
striking  a  trespasser  with  a  slight  stick  kills  him. 

"  (c.)  A  deliberate  intent  to  fight  in  a  manner  not 
likely  to  cause  death,  or  an  intent  to  use  a  deadly 
weapon  in  a  fight  begun  without  the  intention  to 
use  it 

"  (d.)  An  intent  to  resist  an  unlawful  apprehension, 
or  an  apprehension  of  the  lawfulness  of  which  the 
prisoner  had  no  notice. 

"  (e.)  An  intent  to  apprehend,  or  otherwise  to  exe- 
cute legal  process  executed  with  unnecessary  violence. 

"  (£)  Negligence  in  doing  a  lawful  act,  or  an  unlaw- 
ful act  not  amounting  to  felony. 

"  The  following  states  of  mind  have  been  held  not  to  Non-felonious 
be  malicious  or  wicked  at  all,  and  when  any  of  them  homlclde- 
exist  at  the  time  when  death  is  caused  no  crime  is 
committed : 

"  (a.)  An  intent  to  execute  sentence  of  death 

"  (b.)  An  intent  to  defend  person,  habitation,  or  pro- 

M 
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perty  against  one  who  manifestly  intends,  or  endeavours 
by  violence  or  surprise,  to  commit  a  known  (i.e.9  appa- 
rent) felony,  such  as  rape,  robbery,  arson,  burglary,  &c. 

"  (c.)  An  intent  lawfully  to  apprehend  or  keep  in 
custody  a  felon  who  cannot  otherwise  be  apprehended 
or  kept  in  custody,  or  to  keep  the  peace  if  it  cannot 
otherwise  be  kept 

"  (d.)  Absence  of  all  unlawful  or  malicious  intents 
or  states  of  mind.     (This  is  the  case  of  accident)." 


(     179    ) 


CHAPTEE    II. 

RAPE,  ETC. 
RAPE. 

The  offence  of  having  carnal  knowledge  of  a  woman  Definition  of 
by  force  against  her  wilL  **** 

Certain  persons  cannot  be  convicted  of  this  crime.  Persons  who 
An  infant  under  the  age  of  fourteen  is  deemed  in  law  viSed  of  the*' 
to  be  incapable  of  committing  this  offence,  on  account orime- 
of  his  presumed  physical  incapacity.     And  this  is  a 
presumption  which  cannot  be  rebutted  by  evidence  of 
capacity  in  the  particular  case.     Neither  can  a  husband 
be  guilty  of  a  rape  upon  his  wife.     But  both  a  husband 
and  a  boy  under  fourteen  may  be  convicted  as  prin- 
cipals in  the  second  degree,  and  may  be  punished  for 
being  present  aiding  and  abetting. 

To  constitute  the  offence,  the  act  must  be  committed  Essentials  of 
by  force,  and  without  the  consent  of  the  female.  If,  *  e  cnme* 
however,  she  yielded  through  fear  of  death  or  duress, 
it  is  nevertheless  rape ;  for  here  the  consent  is  at  most 
imperfect  So  also  when  she  submitted  under  a  false 
representation,  such  as  that  she  was  about  to  undergo 
medical  treatment,  she  being  ignorant  of  the  nature  of 
the  act  (y).  But  the  crime  is  not  committed  when  the 
woman  has  consented  to  the  act  of  connection  under 
the  belief  that  the  man  was  her  husband.  In  that  case, 
however,  the  man  may  be  convicted  of  an  assault  (2). 
It  is  equally  rape  though  the  female  is  a  common  pros- 

(y)  R.  v.  Flattery,  L.  R.  2  Q.  B.  410 ;  46  L.  J.  (M.C.)  130. 

(*)  R  v.  Barrow,  L.  R.  I  C.  C.  R.  156 ;  38  L.  J.  (M.O.)  2a  It  is 
doubtful  whether,  after  the  remarks  of  the  Judges  in  B.  v.  Flattery, 
B.  v.  Barrow  would  now  be  followed. 
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titute  or  the  concubine  of  the  prisoner ;  but  circum- 
stances of  this  nature  will  probably  operate  with  the 
jury  in  their  consideration  as  to  whether  there  was 
consent  It  is  necessary  to  prove  penetration,  but  not 
anything  further  (a).  If  the  prosecution  fail  to  prove 
this,  the  prisoner  may  nevertheless  be  convicted  of  the 
attempt. 

Credibility  of  At  almost  every  trial  for  this  crime  the  words  of  Sir 
of  the Vonum.  Matthew  Hale  are  recalled :  "  It  is  an  accusation  easy 
to  be  made  and  hard  to  be  proved,  but  harder  to  be 
defended  by  the  party  accused,  though  innocent"  It 
will  be  well  to  estimate  the  degree  of  credibility  of  the 
testimony  of  the  woman,  for  of  course  she  is  a  compe- 
tent witness.  On  this  point  we  cannot  do  better  than 
remember  the  words  of  Blackstone  (b).  The  credi- 
bility of  her  testimony,  and  how  far  she  is  to  be 
believed,  must  be  left  to  the  jury  upon  the  circum- 
stances of  fact  that  concur  in  that  testimony.  For 
instance,  if  the  witness  be  of  good  fame ;  if  she  pre- 
sently discovered  the  offence  and  made  search  for  the 
offender ;  if  the  party  accused  fled  for  it ;  these  and 
the  like  are  concurring  circumstances,  which  give 
greater  probability  to  her  evidence.  But,  on  the  other 
side,  if  she  be  of  evil  fame,  and  stand  unsupported  by 
the  testimony  of  others ;  if  she  concealed  the  injury 
for  any  considerable  time  after  she  had  opportunity  to 
complain ;  if  the  place  where  the  fact  was  alleged  to 
have  been  committed  was  where  it  was  possible  she 
might  have  been  heard,  and  she  made  no  outcry ;  these 
and  the  like  circumstances  carry  a  strong,  but  not 
conclusive,  presumption  that  her  testimony  is  false  or 
feigned.  The  prisoner  may  call  evidence  to  her  gener- 
ally bad  character  for  want  of  chastity  or  indecency, 
and  of  her  having  had  connection  with  him  previously, 
but  not  of  her  having  had  connection  with  others.  As 
to  the  last  point  she  may  be  asked  the  question,  but  is 

(a)  24  &  25  Vict  c.  100,  8.  63. 
(6)  4  BL  213.  . 
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not  compelled  to  answer  it ;  if  she  denies  it,  the  person 
referred  to  cannot  be  called  to  contradict  her  (c). 

The  punishment  for  this  crime,  which  is  a  felony,  is 
penal  servitude  to  the  extent  of  life  (d). 

CARNALLY   ABUSING   CHILDREN. 

To  unlawfully  and  carnally  know  and  abuse  any  girl,  Carnally 
if  she  is  under  the  age  of  twelve  years,  is  a  felony,  children, 
punishable  by  penal  servitude  to  the  extent  of  life ;  if 
between  twelve  and  thirteen,  whether  with  or  without 
the  consent  of  the  girl,  it  is  a  misdemeanor,  punishable 
by  imprisonment  not  exceeding  two  years  («). 

In  this  offence  it  is  immaterial  whether  the  act  were 
done  with  or  without  the  consent  of  the  child.  She 
may  be  a  witness  on  her  oath  if  she  appears  sufficiently 
to  understand  the  nature  and  obligation  of  an  oath. 

Another  offence  may  be  noticed  here : — By  false  pre-  Procuring 
tences,  false  representations,  or  other  fraudulent  means,  ^  have  am-" 
to  procure  any  female  under  the  age  of  twenty-one  nection»  *c- 
years  to  have  illicit  carnal  connection  with  any  man 
is  a  misdemeanor,  punishable  by  imprisonment  not 
exceeding  two  years  (/). 

To  commit  an  indecent  assault  upon  any  female,  or  indecent 
to  attempt  to  have  carnal  knowledge  of  a  girl  under  M8a  *  c* 
twelve  years  of  age,  is  a  misdemeanor,  punishable  by 
imprisonment  not  exceeding  two  years  (g). 

It  is  no  defence  to  a  charge  or  indictment  for  an 

(c)  R  v.  Holmes,  L.  R.  I  C.  C.  R.  334 ;  41  L.  J.  (M.C.)  12. 

(d)  24  &  25  Vict.  c.  100,  b.  48. 

(e)  38  &  39  Vict  c.  94,  ss.  3  and  4 ;  but  the  latter  section  does  not 
prevent  a  conviction  for  felony  under  the  statute  24  &  25  Vict.  c.  100, 
s.48.    R  v.  Ratdife,  10Q.  B.  D.  74 ;  52  L.  J.  (M.C.)47  ;  40  L.  T.  N.  S. 

388. 

(/)  24  &  25  Vict.  c.  100,  8.  49. 

{g)  Ibid.  s.  52. 
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indecent  assault  on  a  young  person  under  the  age  of 
thirteen  to  prove  that  he  or  she  consented  to  the  act 
of  indecency  (A). 


Sodomy  and 
bestiality. 


UNNATURAL  CRIMES. 

To  commit  the  crime  against  nature,  with  mankind 
or  with  any  animal,  is  a  felony,  punishable  by  penal 
servitude ;  the  penal  servitude  may  extend  to  life,  but 
may  not  be  less  than  ten  years  (i).  The  evidence  is 
the  same  as  in  rape,  with  two  exceptions :  (a)  It  is  not 
necessary  to  prove  the  offence  to  have  been  committed 
without  the  consent  of  the  person  upon  whom  it 
was  perpetrated,  (b)  Both  parties,  if  consenting,  are 
equally  guilty ;  but  if  one  of  the  parties  is  a  boy  under 
the  age  of  fourteen  years,  it  is  felony  in  the  other  only. 


Attempt,  &c.  To  attempt  to  commit  the  said  crime,  or  to  make 
an  assault  with  intent  to  commit  the  same,  or  to  make 
any  indecent  assault  upon  a  male  person,  is  a  misde- 
meanor, punishable  by  penal  servitude  to  the  extent  of 
ten  years  (/). 


Attempt  to 

procure 

abortion, 


ATTEMPTS  TO  PROCURE  ABORTION. 

Three  classes  of  persons  may  be  guilty  of  crimes 
under  this  heading.  The  woman  herself — the  person 
who  procures  or  supplies  the  drug,  &c. — some  other 
person. 


by  the  woman,  For  a  woman  being  with  child,  with  intent  to  pro- 
cure her  own  miscarriage,  to  administer  to  herself 
any  poison  or  other  noxious  drug  or  thing,  or  to  use  any 
instrument  or  other  means ;  or 


(h)  43  ft  44  Vict  c.  45,  8.  2. 
(»)  24  &  25  Vict,  c.  100, 8.  61. 

(j)  Ibid.  s.  62.    As  to  obtaining  money  by  threatening  to  accuse  of 
this  crime,  v.  p.  III. 
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For  any  person  to  do  the  same  with  intent  to  procure  by  some  other 
the  miscarriage  of  any  woman,  whether  she  be  with  pe"°"- 
child  or  not,  is  a  felony,  punishable  by  penal  servitude 
to  the  extent  of  life  (&).  It  is  not  necessary  that  the 
drug  administered  should  have  any  tendency  to  produce 
miscarriage ;  it  is  enough  if  it  is  "  noxious"  and  is  given 
with  the  intent  charged,  if  it  is  in  itself  hurtful  (/). 

For  any  person  to  procure  or  supply  poison  or  other  Supplying  the 
noxious  thing,  or  any  instrument  or  other  thing,  know- 
ing that  the  same  is  intended  to  be  unlawfully  used 
with  intent  to  procure  the  miscarriage  of  a  woman,  is 
a  misdemeanor,  punishable  by  penal  servitude  to  the 
extent  of  five  years  (m). 


CONCEALMENT  OF  BIRTH. 

If  a  woman  is  delivered  of  a  child,  every  person  who  Concealment 
by  any  secret  disposition  of  the  dead  body  of  the  child,  ° 
whether  it  died  before,  at,  or  after  its  birth,  endeavours 
to  conceal  the  birth  thereof,  is  guilty  of  a  misdemeanor, 
punishable  by  imprisonment  not  exceeding  two  years. 
A  person  tried  for  and  acquitted  of  murder  may  be 
sentenced  for  concealment  of  birth,  if  the  facts  justify 
that  conclusion  (n). 

The  denial  of  the  birth  only  is  not  sufficient  There  What  must  be 
must  be  some  act  of  disposal  of  the  body  after  the  child 
is  dead  (0).  In  order  to  convict  a  woman  of  attempting 
to  conceal  the  birth  of  her  child,  a  dead  body  must  be 
found  and  identified  as  that  of  the  child  of  which  she 
is  alleged  to  have  been  delivered  (p  ).     It  will  be  noticed 


(k)  24  &  25  Vict.  c.  100,  s.  58. 
(1)  JL  v.  Cramp,  14  Cox,  390. 
(m)  24  &  25  Vict  c.  100,  8.  59. 
(n)  Ibid.  8.  60. 

(o)  R  v.  Turner,  8  C.  ft  P.  755. 
(p)  R.  t.  Williams,  11  Cox,  684. 
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that  the  offence  may  be  committed  by  others,  and 
not  only  by  the  mother. 

ABDUCTION. 

Abduction.  "We  may  distinguish  three  classes  of  cases : — 

i.  Of  a  woman  on  account  of  her  fortune. 

On  account  of  Where  a  woman  of  any  age  has  any  interest  (legal 
fortuneman8  or  equitable,  present  or  future,  absolute,  conditional,  or 
contingent)  in  any  real  or  personal  estate,  or  is  a  pre- 
sumptive heiress  or  co-heiress,  or  presumptive  next  of 
kin  to  any  one  having  such  interest — (a)  whosoever, 
from  motives  of  lucre,  takes  away  or  detains  such  woman 
against  her  will,  with  intent  himself,  or  to  cause  some 
other  person,  to  marry  her,  or  have  carnal  knowledge 
of  her — or  (b)  whosoever  fraudulently  allures,  takes 
away,  or  detains  such  woman,  being  under  the  age  of 
twenty-one,  out  of  the  possession  or  against  the  will  of 
her  father  or  mother,  or  other  person  having  the  lawful 
care  or  charge  of  her,  with  like  intent,  is  guilty  of  a 
felony,  punishable  by  penal  servitude  to  the  extent  of 
fourteen  years.  The  convicted  person  is  also  rendered 
incapable  of  taking  any  interest  in  her  property ;  and 
if  he  is  married  to  her,  the  property  will  be  settled  as 
the  Chancery  Division,  upon  an  information  at  the 
suit  of  the  Attorney-General,  appoints  (q).  The  intent 
to  marry  or  have  carnal  knowledge  need  only  be  proved, 
not  the  carrying  out  of  that  intent.  The  wife  is  a 
competent  witness  either  for  or  against  the  prisoner. 

ii.  By  force,  with  intent  to  marry. 

By  force,  with       The  same  punishment  attends  the  forcible  taking 

marry  *°         away  or  detaining  against  her  will  a  woman  of  any  age, 

with  intent  to  marry  or  carnally  know  her,  or  cause 


(5)  24  &  25  Viet  c.  100,  e.  53. 


RAPE,  ETC.  185 

her  to  be  married  or  carnally  known  by  any  other 
person  (r). 

iii.  Of  a  girl  under  sixteen  years  of  age. 

To  unlawfully  take  or  cause  to  be  taken  any  unmarried  Of  girl  under 
girl  under  the  age  of  sixteen  out  of  the  possession  and  nxieeu' 
against  the  will  of  her  father  or  mother,  or  of  any  other 
person  having  the  lawful  care  or  charge  of  her,  is  a 
misdemeanor,  punishable  by  imprisonment  not  exceed- 
ing two  years  (*). 

If  the  girl  leaves  her  father,  &c.,  without  any  induce-  Who  are  with- 
ment  on  the  part  of  the  defendant,  and  then  goes  to  him,  sion."  pnm 
he  is  not  within  the  statute  (*)•  Nor  is  he,  if  he  did  not 
know,  and  had  no  reason  to  know,  that  she  was  under 
the  lawful  charge  of  the  father  or  other  person  (u). 
Of  course  mere  absence  for  a  temporary  purpose  and 
with  intention  of  returning  does  not  interrupt  the 
possession  of  the  father,  &c.  It  is  no  defence  that  the 
defendant  did  not  know  her  to  be  under  sixteen,  or 
might  suppose  from  her  appearance  that  she  was  older, 
or  even  that  he  believed  that  he  knew  she  was  over 
that  age  (v).  A  taking  by  force  is  not  necessary  to 
constitute  the  offence.  It  is  immaterial  whether  there 
be  any  corrupt  motive,  whether  the  girl  consent,  and 
whether  the  defendant  be  a  male  or  female  [w). 

CHILD-STEALING,  ABANDONING,  ETC. 

To  unlawfully,  either  by  force  or  fraud,  lead  or  take  Chiid-atealing. 
away,  or  decoy  or  entice  away,  or  detain  a  child  under 
the  age  of  fourteen  years,  with  intent  to  deprive  the 
parent,  or  other  person  having  lawful  care  or  charge, 
of  the  possession  of  the  child,  or  with  intent  to  steal 

(r)  24  &  25  Vict.  c.  100,  b.  54. 

(«)  Ibid  b.  55. 

(t)  R.  v.  (Xifter,  10  Cox,  402. 

(«)  R  v.  Hibbert,  L.  R.  1  C.  C.  R.  184 ;  38  L.  J.  (M.C.)  61. 

(v)  R.  v.  Prince,  L.R2G.  C..R  154 ;  44  L.  J.  (M.C.)  122. 

(w)  R  t.  JIandley,  1  F.  &  F.  648. 
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any  article  upon  or  about  the  child,  or,  with  any  such 
intent,  to  receive  or  harbour  any  such  child,  knowing 
the  same  to  have  been  so  led  away,  &c,  is  a  felony, 
punishable  by  penal  servitude  to  the  extent  of  seven 
years.  But  persons  claiming  any  right  to  the  posses- 
sion of  the  child  do  not  fall  within  the  statute  (#). 

doning*1^  ^°  unlawfully  abandon  or  expose  any  child  under 

exposing.  the  age  of  two  years  in  such  manner  that  its  life  is 
endangered  or  its  health  is,  or  is  likely  to  be,  perma- 
nently injured,  is  a  misdemeanor,  punishable  by  penal 
servitude  to  the  extent  of  five  years  (y). 


(x)  24  &  25  Vict.  c.  100,  b.  56. 

(y)   Ibid.  s.  27  ;  v.  R  ▼.  Falkingham,  LR.iG.CR.  222 ;  39  L.  J. 
(M.C.)  47,  shewing  how  little  will  warrant  a  conviction. 
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ASSAULTS,  ETC. 

Under  this  head  we  shall  consider  all  the  remaining 
offences  against  the  person. 

COMMON   ASSAULT. 

An  assault  is  an  attempt  or  offer  to  commit  a  forcible  Anauit. 
crime  against  the  person  of  another ;  for  example,  pre- 
senting a  loaded  gun  at  a  person.  It  will  be  noticed 
that  there  need  not  be  an  actual  touching  of  the 
person  assaulted.  But  mere  words  never  amount  to 
an  assault  (2). 

The  combatants  at  a  prize  fight  and  all  persons 
aiding  and  abetting  therein  are  guilty  of  an  assault  for 
which  an  indictment  will  lie.  But  (Lord  Coleridge, 
C.  J.,  Pollock,  B.,  and  Matthew,  J.,  dissenting)  the  mere 
voluntary  presence  of  persons  at  a  prize  fight  does  not 
necessarily  make  them  guilty  of  an  assault,  as  aiding 
and  abetting  (a). 

The  unlimited  character  of  this  crime  makes  it  a  Comprchen- 

Biveneu  of  the 

convenient  means  of  punishing  a  variety  of  crimes  crime, 
which  do  not  at  first  sight  seem  to  be  assaults,  at  least 
not  in  the  popular  signification  of  the  term ;  for  ex- 
ample, putting  a  child  into  a  bag,  hanging  it  on  some 
palings,  and  there  leaving  it  (b). 


(z)  1  Hawk.  c.  62,  a.  1. 

(a)  R  v.  Coney,  8  Q.  B.  D.  534;  51  L.  J.  (M.C.)66  ;  46  L.  T.N.  S. 
307  ;  30  W.  K.  678. 

(b)  JL  v.  March,  iC&K.  496. 
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Battery. 


A  battery  is  not  necessarily  a  forcible  striking  with 
the  hand  or  stick  or  the  like,  but  includes  every  touch- 
ing or  laying  hold  (however  trifling)  of  another  person, 
or  his  clothes,  in  an  angry,  revengeful,  rude,  insolent, 
or  hostile  manner;  for  example,  jostling  another  out 
of  the  way.  Thus,  if  a  man  strikes  at  another  with  a 
cane  or  fist,  or  throws  a  bottle  at  him,  if  he  miss,  it  is 
an  assault ;  if  he  hit,  it  is  a  battery. 


Effect  of 
consent. 


As  a  rule,  consent  on  the  part  of  the  complainant 
deprives  the  act  of  the  character  of  an  assault,  unless, 
indeed,  non-resistance  has  been  brought  about  by 
fraud.  But  the  fact  of  consent  will  in  general  be 
immaterial  when  an  actual  battery  or  breach  of  the 
peace  has  been  committed  (c). 


Assault  the 
subject  aIso  of 
civil  proceed- 
ings. 


A  common  assault  is  also  the  subject  of  a  civil  action 
for  damages;  and  the  party  injured  may  either  pro- 
secute or  bring  his  action  first  The  court  will  not, 
however,  pass  judgment  during  the  pendency  of  a  civil 
action  for  the  same  assault  (d),  the  reason  obviously 
being  that  otherwise  the  issue  of  the  civil  action  might 
be  prejudiced. 


Punishment, 
or  compensa- 
tion. 


A  common  assault,  that  is,  a  mere  assault  which  may 
or  may  not  have  proceeded  to  a  battery,  is  a  misde- 
meanor, punishable  by  imprisonment  not  exceeding 
one  year  (e).  But  the  justice  of  the  case  is  often  more 
adequately  met  by  compensation  to  the  person  injured. 
Therefore,  with  the  assent  of  the  prosecution,  if  the 
circumstances  appear  to  warrant  that  course,  the  court 
may  allow  the  defendant  to  plead  guilty,  and  inflict 
upon  him  a  merely  nominal  fine,  on  the  understanding 
that  he  shall  make  a  compensation  to  the  prose- 
cutor (/). 


(c)  Broom,  917. 

(d)  K  v.  Mahon,  4  A.  ft  E.  575. 

(e)  24  ft  25  Vict  c.  100,  8.  47. 
{f)JL  v.  Roxburgh,  12  Cox,  8. 
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Common  assaults  are  usually  disposed  of  by  the  Summary 
magistrates  assembled  at  petty  sessions.  The  limit  of  proce  mg*' 
punishment  in  ordinary  cases  of  such  summary  con- 
viction is  a  fine  of  £5  or  imprisonment  not  exceeding 
two  months ;  but  in  some  more  serious  cases  of  assault 
upon  females  or  boys  whose  age  does  not  exceed  four- 
teen years,  the  limits  are  £20  and  six  months  (g). 

When  a  husband  is  convicted  summarily  or  other-  judicial 
wise  of  an  aggravated  assault  upon  his  wife,  the  court  ^p****1011- 
or  magistrate,  if  satisfied  that  the  future  safety  of  the 
wife  is  in  peril,  has  power  to  make  an  order  having 
the  effect  of  a  judicial  separation;  and  may  also  order 
the  husband  to  pay  a  weekly  sum  for  the  support  of  the 
wife,  and  to  give  the  custody  of  children  under  the  age 
of  ten  years  to  the  wife.  The  orders  for  alimentary 
payments  and  for  custody  of  the  children  are  revocable 
in  case  of  adultery  of  the  wife.  And  all  orders  under 
these  powers  are  subject  to  appeal  to  the  Probate  and 
Admiralty  Division  of  the  High  Court  of  Justice  (A). 

The  magistrates  have  not  power  to  hear  and  deter- 
mine any  assault  involving  a  question  of  title  to  lands, 
tenements,  or  hereditaments,  or  any  interest  therein  or 
accruing  therefrom,  or  as  to  any  bankruptcy  or  insol- 
vency, or  any  execution  under  the  process  of  any  court 
of  justice.  And  if  the  assault  is  accompanied  by  an 
attempt  to  commit  a  felony,  or,  in  the  opinion  of  the 
magistrates,  is  a  fit  subject  for  prosecution  by  indict- 
ment, they  may  abstain  from  any  adjudication,  and 
leave  the  case  to  be  prosecuted  by  indictment  (i). 

As  to  the  evidence  on  the  part  of  the  accused,  it  Defence, 
may  be  stated  generally  that  the  same  facts  which 
would  reduce  a  homicide  to  misadventure  are  a  good 


(g)  24  &  25  Vict  a  100,  88.  42,  43. 

(A)  41  &  42  Vict.  c.  19. 

(t)   24  &  25  Vict.  c.  100,  8.  46. 
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defence  upon  an  indictment  for  a  battery  (J).  Other 
defences  are,  that  it  was  committed  merely  in  self- 
defence,  or  in  the  proper  administration  of  moderate 
correction,  or  in  the  execution  of  public  justice,  or  in 
some  lawful  game.  Inasmuch  as  it  would  not  be  right 
that  the  defendant  should  be  punished  twice  for  the 
same  offence,  it  is  a  good  defence  that  the  matter  has 
been  disposed  of  by  two  justices :  provided  that  if  the 
defendant  has  been  convicted  he  has  paid  the  penalty 
and  suffered  the  imprisonment  awarded ;  if  dismissed, 
it  does  not  matter  whether  it  was  on  the  ground  of 
justification,  the  trifling  character  of  the  offence,  or 
because  it  was  not  proved  (k). 

So  much  for  common  assaults ;  we  have  now  to  deal 
with  those  of  an  aggravated  character. 


ACTUAL   AND  GRIEVOUS   BODILY   HARM. 

Actual  bodily        If  the  assault  occasions   actual  bodily  harm  the 
harm.  punishment  is  penal  servitude  to  the  extent  of  five 

years  (J)  for  the  misdemeanor.  Actual  bodily  harm 
would  include  any  hurt  or  injury  calculated  to  inter- 
fere with  the  health  or  comfort  of  the  prosecutor;  it 
need  not  be  an  injury  of  a  permanent  character  (m). 
Nor  is  it  necessary  that  there  should  be  an  intention  to 
injure  particular  persons.  Thus,  where  the  prisoner 
shortly  before  the  conclusion  of  a  performance  at  a 
theatre,  with  the  intention  and  with  the  result  of 
causing  terror  in  the  minds  of  persons  leaving  the 
theatre,  put  out  the  gas  lights  on  a  staircase  which  a 
large  number  of  such  persons  had  to  descend  in  order 
to  leave  the  theatre,  and  also  placed  an  iron  bar  across 
a  doorway  through  which  they  had  in  leaving  to  pass, 
and  thereupon  a  panic  seized  a  large  portion  of  the 

(j)  Arch.  718. 

(k)  24  &  25  Vict.  c.  IOO,  u.  44,  45. 

(I)  Ibid.  s.  47. 

(to)  Arch.  718. 
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audience,  and  they  rushed  in  fright  down  the  staircase, 
forcing  those  in  front  across  the  iron  bar,  and  thus 
several  of  the  audience  were  thrown  down  or  otherwise 
severely  injured,  it  was  held  that  the  prisoner  was 
rightly  convicted  of  unlawfully  and  maliciously  inflict- 
ing grievous  bodily  harm  (n). 

Unlawfully  and  maliciously  wounding  or  inflicting  Wounding  and 

x   ji-i     r  ji  •ii    grievous  bodily 

any  grievous  bodily  harm  upon  any  other  person,  with  harm. 
or  without  any  weapon  or  instrument,  is  a  misde- 
meanor, punishable  by  penal  servitude  to  the  extent 
of  five  years  (0).  If  any  person  (a)  wound,  (b)  cause 
grievous  bodily  harm,  (c)  shoot  at,  or  (d)  attempt  to 
shoot  at  any  other  person,  with  intent  to  (a)  maim, 
(b)  disfigure,  or  (c)  disable  any  person,  or  (d)  to  do 
some  other  grievous  bodily  harm  to  him,  or  (e)  to  resist 
or  prevent  the  lawful  apprehension  of  any  one,  he  is 
guilty  of  a  felony,  punishable  by  penal  servitude  to  the 
extent  of  life  (p). 

To  constitute  a  wounding,  the  continuity  of  the  skin  Wound, 
must  be  broken.       The  nature  of  the  instrument  is 
immaterial,  whether  it  be  a  stab  by  a  knife,  a  kick,  or 
a  gunshot  wound,  &c.  (y). 

To  maim  is  to  injure  any  part  of  a  man's  body,  Maim, 
which  may  render  him  less  capable  of  fighting.     The 
injury  is  termed  mayhem. 

The  term  "  disfigure "  explains  itself.     To  disable,  Disfigure, 
refers  to  the  causing  of  a  permanent,  and  not  merely   "* 
a  temporary  disablement  (r). 

The  grievous  bodily  harm  need  not  be  either  per- 

(n)  R.  v.  Martin,  L.  R.  8  Q.  B.  D.  54;  51  L.  J.  (M.C.)  36 ;  45 
L.  T.  N.  S.  444 ;  30  W.  R.  106. 
(o)  24  &  25  Vict.  c.  ioo,  8.  20. 
(j>)  Ibid,  a  18. 

(q)  R.  v.  Wood,  I  Mood.  C.  0.  278 ;  R  v.  Briggi,  ibid.  318. 
(r)  R.  v.  Boyce,  1  Mood.  C.  C.  29. 
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manent  or  dangerous,  so  long  as  it  seriously  interferes 
with  health  or  comfort  (s). 

The  intent  can  of  course  only  be  proved  by  presump- 
tive evidence  gathered  from  the  facts  of  the  case.  The 
intent  need  not  be  to  maim,  &c,  the  particular  person 
who  is  injured ;  thus,  if  a  person  intending  to  inflict 
grievous  bodily  harm  on  A.,  wounds  B.,  he  is  guilty  of 
wounding  with  intent,  &c.  (t). 


\ 


ASSAULT   WITH   INTENT   TO   COMMIT   A   FELONY. 

Assault  with        This  crime  is  a  misdemeanor,  punishable  with  im- 

felomous  ,  _.  *  __      , 

intent.  pnsonment  not  exceeding  two  years.     If  the  intent 

cannot  be  proved,  the  defendant  may  be  convicted  of 
a  common  assault  (u). 


Attempt  to 
choke,  &c., 
with  intent, 
&o. 


ATTEMPT   TO    CHOKE,   ETC.,   WITH   INTENT,   ETC. 

Whosoever  attempts  to  cfwke,  suffocate,  or  strangle  any 
other  person,  or  by  any  means  calculated  to  choke,  &c, 
renders  any  other  person  insensible,  unconscious,  or 
incapable  of  resistance,  with  intent  to  enable  himself 
or  any  other  person  to  commit,  or  assist  in  commit- 
ting, any  indictable  offence,  is  guilty  of  felony,  and 
punishable  with  penal  servitude  to  the  extent  of  life, 
with  or  without  whipping  in  addition  (v). 


To  drag,  &c,        With  like  intent,  to  apply,  or  administer,  or  cause  to 

with  intent,       _  rr  ,     .    .  0 

kc  be  taken,  or  to  attempt  to  administer,  &a,  or  to  attempt 

to  cause  to  be  administered,  &c,  any  chloroform,  lau- 
danum, or  other  stupefying  or  overpowering  drug,  matter, 
or  thing,  is  a  felony,  punishable  in  the  same  way,  with 
the  exception  of  the  whipping  (w). 


(«)  v.  R  v.  Athnum,  I  F.  &  F.  88. 
(0  JL  v.  Stopford,  n  Cox,  643. 
(«)  24  &  25  Vict.  c.  100,  s.  38. 
(v)  Ibid.  s.  21 ;  26  A  27  Vict  c.  44. 
(w)  24  &  25  Vict,  a  100,  8.  22. 
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ADMINISTERING   POISON,   ETC. 

To  administer,  &c,  any  poison,  or  other  destructive  Administering 
or  noxious  thing,  so  as  thereby  to  endanger  life  or  to  *° §on| 
inflict  grievous  bodily  harm,  is  a  felony,  punishable  by 
penal  servitude  to  the  extent  of  ten  years  (x).  If  the 
administering,  though  it  does  not  so  endanger  life 
or  inflict  harm,  is  with  intent  to  injure,  aggrieve,  or 
annoy  the  person,  the  offence  is  a  misdemeanor, 
punishable  by  penal  servitude  to  the  extent  of  five 
years  (y).  A  person  indicted  for  the  first  offence  may 
be  found  guilty  of  the  second  (2). 

EXPLOSIVE  OR  CORROSIVE  SUBSTANCES. 

By  explosion  of  gunpowder  or  other  explosive  sub-  injuriug  \>y 
stance,  to  burn,  maim,  disfigure,  disable,  or  do  any  rorrorive,'  or 
grievous  bodily  harm  to  any  person,  is  a  felony,  punish-  Jjj£ gu^*1™0" 
able  by  penal  servitude  to  the  extent  of  life  (a).     The  ■tmoes. 
same  punishment  is   awarded  for  causing  any  gun- 
powder, or  other  explosive  substance,  to  explode,  or 
sending  or  delivering  to,  or  causing  to  be  taken  or  re- 
ceived by,  any  person,  any  explosive  or  other  dangerous 
or  noxious  thing,  or  putting  or  laying  at  any  place,  or 
throwing  at  or  upon,  or  otherwise  applying  to  any 
person  any  corrosive  fluid  or  any  destructive  or  explo- 
sive substance,  with  intent  to  burn,  maim,  disfigure, 
or  disable,  or  do  any  grievous   bodily  harm  to  any 
person,  and  this  whether  any  bodily  injury  be  effected 
or  not  (6).     If  the  gunpowder  or  other  explosive  sub- 
stance is  placed  in,  thrown  in,  into,  upon,  against,  or 
near  any  building,  ship,  or  vessel,  with  intent  to  do 
any  bodily  injury  to  any  person,  whether  such  purpose 
be  effected  or  not,  the  offender  is  guilty  of  a  felony, 


(x)  24  &  25  Vict  c  100, 8.  23. 

(y)  Ibid.  8.  24. 

(z)  Ibid.  8.  25. 

(a)  Ibid.  s.  28. 

(6)  Ibid.  8.  29. 

N 
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punishable  by  penal  servitude  to  the  extent  of  fourteen 
years  (c). 


Acts  endanger- 
ing safety  of 
railway 
pauengen  :  y 
felonies, 


ENDANGERING  SAFETY  OF  RAILWAY  PASSENGERS. 

The  following  acts  are  felonious,  punishable  by  penal 
servitude  to  the  extent  of  life : — 

(i.)  To  put  or  throw  upon  or  across  any  railway  any 
wood,  stone,  or  other  thing ;  (ii.)  to  take  up,  remove, 
or  displace  any  rail,  sleeper,  or  other  thing  belonging 
to  a  railway ;  (iii.)  to  move  or  divert  any  points  or  other 
machinery  belonging  to  any  railway ;  (iv.)  to  make,  or 
shew,  hide  or  remove  any  signal  or  light  upon  or 
near  to  any  railway ;  (v.)  to  do  or  cause  any  other 
thing  to  be  done  with  intent  to  endanger  the  safety  of 
passengers  (d) ;  or  (vi)  to  throw  against  or  into  any 
railway  engine,  carriage,  or  truck,  any  wood,  stone,  or 
other  thing,  with  intent  to  injure  or  endanger  the 
safety  of  any  person  in  the  train  (e).  If  committed  by 
a  young  person,  these  offences  may  be  dealt  with  sum- 
marily and  punished  by  fine  or  imprisonment  for  three 
months ;  and  in  the  case  of  a  male  under  fourteen  years 
of  age  with  a  whipping  (/). 


misdemeanor  It  is  a  misdemeanor,  punishable  with  imprisonment 
not  exceeding  two  years,  by  any  unlawful  act,  or  by 
any  wilful  omission  or  neglect,  to  endanger  the  safety 
of  any  person  conveyed  or  being  in  or  upon  a  railway, 

or  to  aid  or  assist  therein  (g). 

» 

As  to  injuries  from  Furious  Driving,  v.  p.  144. 


(c)  24  &  25  Vict  c.  100,  b.  3a 

(<*)  Ibid  s.  32. 

(e)  Ibid.  s.  33. 

(/)  42  &  43  Vict  a  49,  s.  1 1,    v.  p.  483. 

(£)  24  &  25  Vict  c  ioo,  8.  34. 
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ASSAULTS,  ETC.,  CONNECTED  WITH  WRECKS. 

To   assault,  and  strike  or  wound  any   magistrate,  Aitauiting 
officer,  or  other  person  lawfully  authorized  in,  or  on  fag!*!*!?**** 
account  of  his  exercising  his  duty  in  the  preservation  *"<*••' 
of  any  vessel  in  distress,  or  any  wrecked  vessel  or 
goods,  is  a  misdemeanor,  punishable  by  penal  servi- 
tude to  the  extent  of  seven  years  (A). 

To  impede  any  person  endeavouring  to  escape  from  impeding 
a  wreck  or  vessel  in  distress,  or  endeavouring  to  save  *"***' 
another,  is  a  felony,  punishable  by  penal  servitude  to 
the  extent  of  life  (i). 

FORCING  SEAMEN  ON  SHORE. 

For  a  master  or  other  person  belonging  to  a  British  Forcing 
ship  wrongfully  to  force  on  shore  and  leave  behind,  or  \^^  on 
otherwise  wilfully  and  wrongfully  to  leave  on  shore  or 
at  sea,  any  seaman  or  apprentice,  before  the  completion 
of  the  voyage  for  which  he  is  engaged,  or  the  return  of 
the  ship  to  the  United  Kingdom,  is  a  misdemeanor  (j). 
So  also  is  it  to  discharge  or  leave  behind  any  seaman  Unlawfully 
or  apprentice  in  any  place  abroad,  without  obtaining  m*n  behSd. 
the  proper  sanction  specified  in  the  Act  (£).     Each  of 
these  misdemeanors  is  punishable  by  fine   and   im- 
prisonment, or  may  be  dealt  with  on  summary  convic- 
tion, and,  in  that  case,  is  punishable  by  imprisonment 
not  exceeding  six  months,  or  a  penalty  not  exceeding 
£100  (I). 

ASSAULTS  ON  OFFICERS. 

To  assault,  resist,  or  wilfully  obstruct  any  peace  Asaauiti  on 
officer  in  the  due  execution  of  his  duty,  or  any  person  p6aoe  ° 
acting  in  aid  of  such  officer,  or  to  assault  any  person 
with  intent  to  resist  or  prevent  the  lawful  apprehension 

(h)  24  &  25  Vict  c.  100,  8.  37. 

(i)  Ibid.  a.  17. 

(j)  17  &  18  Vict  0.  104,  8.  206. 

(k)  Ibid.  8.  207. 

(0  Ibid.  a.  518. 
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of  oneself  or  of  any  other  person  for  any  offence,  is  a 
misdemeanor,  punishable  by  imprisonment  not  exceed- 
ing two  years  (m). 

ASSAULTS  ON  OTHERS  IN  THE  EXECUTION  OF  THEIR  DUTY. 

ondUlt,,meu'  Clergymen. — By  threats  or  force  to  obstruct  or  pre- 
vent a  clergyman  or  other  minister  in  or  from  exer- 
cising his  functions,  or  (b)  to  strike,  or  offer  violence 
to  one  so  engaged,  or  (c)  to  arrest,  even  upon  civil 
process,  one  so  engaged,  to  the  knowledge  of  the 
accused,  going  to  or  coming  from  such  performance, 
is  a  misdemeanor,  punishable  by  imprisonment  not 
exceeding  two  years  (n). 

Gamekeeper,  v.  p.  149. 

ASSAULTS   ON  THOSE   IN  A  DEFENCELESS  POSITION. 

mfTectof011'  Apprentices  or  Servants. — Whosoever,  being  legally 
apprentices  or  liable  either  as  master  or  mistress  to  provide  for  any 
apprentice  or  servant  necessary  food,  clothing,  or  lodg- 
ings, wilfully  and  without  lawful  excuse  refuses  or 
neglects  to  do  so,  or  (b)  unlawfully  and  maliciously 
does  or  causes  to  be  done  any  bodily  harm,  so  that  the 
life  of  the  apprentice  or  servant  is  likely  to  be  per- 
manently injured,  is  guilty  of  a  misdemeanor,  and  is 
punishable  by  penal  servitude  to  the  extent  of  five 
years  (0). 

m!uiingng  °r        Lunatics, — Abusing,  ill-treating,  or  wilfully  neglect- 
lunatics,         ing  a  patient  in  a  private  asylum,  by  any  person  em- 
ployed therein,  or  any  single  patient  by  any  one  having 
charge  of  or  attending  upon  such  lunatic,  is  a  mis- 
demeanor, or  punishable  on  summary  conviction  by 


(m)  24  ft  25  Vict  c.  100,  s.  38.     v.  also  34  ft  35  Vict  c  112,  a.  12. 
For  assaulting,  ftc.,  officers  of  the  customs,  v.  p.  121. 
(n)  24  ft  25  Vict  a  100,  s.  36. 
(0)  Ibid.  a.  26. 
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forfeiture  not  exceeding  £20  (p).  A  person  who  takes 
a  house  where  a  lunatic  lives  with  him,  and  the  house- 
hold of  which  he  supports,  is  a  person  having  the 
charge  of  a  lunatic  (g).  So,  also,  is  the  striking,  wound- 
ing, ill-treating,  or  wilful  neglect  of  any  lunatic  confined 
in  a  county  or  public  asylum  by  any  person  employed 
therein  (r).  A  similar  provision  is  made  with  regard 
to  persons  confined  in  asylums  for  criminal  lunatics  (s). 

FALSE   IMPRISONMENT. 

False  imprisonment  is  a  misdemeanor  at  common  Fft.lae  ira* 
law,  punishable  by  fine  or  imprisonment,  or  both.     All pmonmen  * 
that  the  prosecutor  has  to  prove  is  the  imprisonment ; 
it  is  for  the  defendant  to  justify  what  he  did  (t).     A 
count  for  a  common  assault  is  usually  added. 

Every  confinement  or  restraint  of  the  liberty  of  a  what  amounts 

.       -  iija»«  to  an  im- 

person  is  an  imprisonment ;  for  example,  by  detaining  a  priaonment. 
man  in  the  streets.     Though  a  party,  on  being  shewn 
a  magistrate's  warrant,  goes  willingly  at  the  desire  of 
a  constable,  this  is  an  imprisonment  which  the  con- 
stable may  be  called  upon  to  justify  (u). 

We  shall  see  under  the  title  "  Arrest "  in  what  cases 
one  person  is  justified  in  detaining  another  (v). 


(p)  16  &  17  Vict.  c.  96,  s.  9. 
iq)  JL  v.  Smith,  14  Cox,  398. 
(r)   16  &  17  Vict.  c.  97,  s.  123. 
(«)  23  &  24  Vict  c.  75,  8.  13. 
(i)  Arch.  751. 

(u)  Chirm  v.  Morrit,  2  0.  &  P.  361. 

(v)  As  to  Indecent  Assault,  v.  p.  181 ;  Assaults  in  Violation  of  Trade, 
t.  p.  127  ;  Spring  Guns,  &c,  v.  p.  150. 


(     I9«    ) 


PART  in. 

OFFENCES  AGAINST  INDIVIDUALS— THEIR 

PROPERTY. 


CHAPTER  I. 


LARCENY. 


Definition  of 
larceny. 


Larceny, 
simple  or 
compound. 


Larceny  or  theft  may  be  defined  as  "  the  wilfully  wrong- 
ful taking  possession  of  the  goods  of  another  with  intent 
to  deprive  the  owner  of  his  property  in  them  *  (w). 

Larceny  is  either  Simple  or  Compound.  Compound, 
or,  as  it  is  termed,  "  mixed  "  or  "  complicated  "  larceny, 
differs  from  simple  larceny  merely  in  that  the  former  is 


(to)  Rose  634;  Fitz.  St  126.  This  definition,  taken  from  Roscoe's 
Evidence  in  Criminal  Cases,  with  a  modification  suggested  by  Sir  James 
Stephen,  may  not  at  first  sight  appear  to  indicate  all  the  elements  of 
larceny.  An  ordinary  definition  is  something  of  this  sort :  "A  taking 
and  carrying  away  of  the  personal  goods  of  another  of  any  value,  against 
the  will  or  without  the  consent  of  the  owner,  without  any  bond  fide  claim 
of  right,  with  a  felonious  intent" — Arch.  Quarter  Sessions.  But  the  defi- 
nition in  the  text,  besides  avoiding  certain  defects,  contains  all  the  essen- 
tials set  out  in  the  second  definition.  Thus  "  without  any  claim  of  rigbt.by 
the  taker"  is  included  in  the  part  relating  to  the  intent ;  "against  the  will 
of  the  owner  "  in  "  wrongful ; "  "  carrying  away  "  in  "  taking  possession." 

As  an  example  of  the  definitions  contained  in  the  recent  bill  for 
establishing  a  Criminal  Code  we  may  instance  the  following  definition 
of  Theft  :— 

"  Theft  or  stealing  is  the  act  of  fraudulently  and  without  colour  of 
right  taking,  or  fraudulently  and  without  colour  of  right  converting  to 
the  use  of  any  person,  anything  capable  of  being  stolen,  with  intent 

to  deprive  the  owner  or  any  person  having  any  special  property  or 
interest  therein  permanently  of  such  thing,  or  of  such  property,  or 
interest ; 

to  pledge  the  same  or  deposit  it  as  security  ; 

to  part  with  it  under  a  condition  as  to  its  return  which  the  person 
parting  with  it  may  be  unable  to  perform  ; 

to  deal  with  it  in  such  a  manner  that  it  cannot  be  restored  in  the 
condition  in  which  it  was  at  the  time  of  such  taking  and  conversion." 
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accompanied  with  circumstances  of  aggravation.  We 
shall  defer  the  consideration  of  these  aggravated  cases 
until  the  simple  crime  has  been  dealt  with. 

The  existing  statute  law  on  the  subject  of  larceny 
and  kindred  offences  is  contained  in  one  of  the  Criminal 
Consolidation  Acts,  1861  (x). 

To  understand  the  definition  we  have  given,  and  to 
be  prepared  to  distinguish  the  offences  of  larceny,  em- 
bezzlement, and  obtaining  by  false  pretences,  the  line 
between  which  is  veTy  finely  drawn,  it  will  be  necessary 
to  inquire  what  is  signified  by  "  possession,"  what  by 
"  property." 


Possession  extends  not  only  to  those  things  of  which  Possession, 
we  have  manual  prehension,  but  those  which  are  in  our 
house,  on  our  land,  or  in  the  possession  of  those  under 
our  control,  as  our  servants,  children,  &c.  (y).  Property,  Property, 
in  the  sense  of  the  definition,  is  "the  right  to  the 
possession,  coupled  with  an  ability  to  exercise  that 
right"  (z). 

To  explain  the  nature  of  the  crime  it  will  be  con- 
venient to  consider  separately  the  component  parts  of 
the  definition  under  the  following  heads : — 

i  What  kinds  of  property  may  be  the  subjects  of 
larceny. 

ii.  What  constitutes  a  wilfully  wrongful  taking 
possession  of  another's  goods. 

iii.  What  must  be  the  intent. 

i.  The  subjects  of  larceny. 
Though  it  may  be  said  that  there  is  not  any  tenable  Property 

j    /•  i*  i  •    j        _•  _.       •  ii     which  may  be 

ground  for  making  some  kinds  of  property  incapable  the  subject  of 

larceny. 

(z)  24  &  25  Vict.  c.  96.     In  the  present  chapter  the  quotation  merely 
of  a  section  must  be  understood  to  refer  to  that  Act. 
(y)  Rose.  635  ;  v.  R.  v.  JRced,  23  L.  J.  (M.C.)  25. 
(*)  Rote.  635. 
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of  being  the  subjects  of  larceny,  for  a  long  time  there 
were  many  of  such  serious  exceptions.  Some  still 
continue,  while  in  other  cases  the  stealing  is  dealt 
with  in  an  exceptional  way  (a).  The  goods  must,  in 
the  absence  of  any  express  statutory  enactment,  be 
personal  goods.  This  is  the  only  kind  of  property 
which  can  be  the  subject  of  larceny  at  common  law. 
As  to  other  kinds : — 

Fint  exclusion      (a).  The  first  and  chief  example  of  the  common  law 
— t  ings  rea ,   exciusion  fe — Things  real,  as  lands  and  houses ;  and 

things  attached  or  belonging  to  the  realty,  as  trees, 
grass,  the  stones  or  lead  of  a  house ;  also  title  deeds  and 
other  writings  relating  to  real  estate,  inasmuch  as  they 
savour  of  the  realty,  and  pass  like  real  property  to  the 
heir  or  devisee.  If  the  rights  of  the  owner  of  such 
property  are  violated,  he  must  seek  a  remedy  in  a  civil 
action  of  trespass.  He  cannot,  as  a  rule  (see  exceptions 
below),  appeal  to  the  criminal  law  for  the  punishment 
of  the  offender.  But  if  the  things  are  severed  from 
the  land,  &c,  e.g.,  mown  grass,  and  then  feloniously 
taken  away,  these  may  be  made  the  subjects  of  an  in- 
dictment for  larceny,  inasmuch  as  by  the  severance  they 
have  become  personal  goods.  However,  to  give  them 
this  quality  an  interval  must  have  elapsed  between 
the  severance  and  the  removal,  so  that  the  acts  be 
perfectly  distinct.  And  in  this  interval  the  wrong-doer 
must  have  intended  to  have  abandoned  the  wrongful 
possession  begun  at  the  time  of  the  severance ;  for  ex- 
ample, it  will  not  be  larceny  to  sever  and  then  conceal 
till  one  can  conveniently  return  and  carry  away,  how- 
ever long  the  interval  may  be,  for  the  whole  is 
regarded  as  one  continuous  act  (b). 

{a)  "There  can  be  no  good  reason  why  stealing  a  dog,  worth  perhaps 
many  pounds,  and  regarded  by  his  owner  with  strong  personal  regard, 
should  be  less  criminal  than  stealing  the  dog's  collar,  worth  perhaps  half- 
a-crown,  and  regarded  with  no  feeling  whatever."— Fitz.  St  138.  Yet 
we  shall  find  that  the  treatment  of  the  two  cases  is  quite  different,  and 
the  punishment  disproportionate. 

(6)  R.  v.  Townley,  L.  R.  1  C.  C.  R.  315  ;  40  L.  J.  (M.O.)  144.  R.  v. 
Read,  L.  R.  3  Q.  B.  131  ;  47  L.  J.  (M.C.)  5a 
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The  following  are  the  statutory  modifications  of  the 
rule  excluding  this  class  of  property  (c) : — 

a.  Materials  of  buildings,  fixtures,  &c. — To  steal  or  to  Materials, 
rip,  cut,  sever,  or  break,  with  intent  to  steal,  any  glass  x  ure8' 
or  wood  work  belonging  to  any  building  whatsoever ; 
or  any  lead,  iron,  copper,  brass,  or  other  metal ;  or  any 
utensil  or  fixture  respectively  fixed  in  or  to  any  build- 
ing whatsoever ;  or  anything  made  of  metal  or  fixed  in 
any  land,  being  private  property,  or  in  any  square  or 
street,  or  in  any  place  dedicated  to  the  public  use  or 
ornament,  or  in  any  burial-ground,  is  punishable  as 
simple  larceny  (rf). 

/8.  Mines,  &c. — To  steal,  or  sever  with  intent  to  steal,  Ore,  coal, 
the  ore  of  any  metal,  or  any  manganese,  black  lead,  &c, 
or  any  coal  from  any  mine,  bed,  or  vein,  is  a  felony, 
punishable  by  imprisonment  not  exceeding  two  years  (e). 

The  same  consequences  attend  frauds  of  a  similar 
nature  by  any  one  employed  about  the  mine  (/). 

y.  Trees. — To  steal,  or  destroy,  or  damage  with  intent  Trees, 
to  steal,  any  tree,  sapling,  shrub,  or  underwood  growing 
in  a  park,  pleasure-ground,  garden,  orchard,  or  avenue, 
or  in  any  ground  adjoining  or  belonging  to  a  dwelling- 
house,  if  the  injury  amounts  to  the  value  of  ^i ;  or  if 
growing  elsewhere,  to  the  value  of  £$,  is  a  felony 
punishable  as  simple  larceny  (g).  If  the  injury  is  to 
the  value  of  is.,  wherever  the  tree,  &c,  may  be  growing, 
the  case  may  be  dealt  with  summarily,  and  punished 


(c)  "  The  law,  as  now  regulated  by  24  &  25  Vict  c  96,  excepts  from 
the  rule  that  real  property  cannot  be  the  subject  of  larceny  every  sort 
of  real  property  likely  to  be  stolen,  such  as  fixtures,  trees,  fences,  vege- 
table productions,  and  minerals'*— but  still  land  itself  continues  to  be 
incapable  of  being  stolen,  though  for  no  valid  reason — "suppose  that  a 
man  unlawfully  and  with  intent  to  defraud,  builds  a  wall  in  such  a 
manner  as  to  inclose  a  strip  of  land  to  which  he  knows  he  has  no  right, 
why  should  he  not  be  indicted  for  stealing  the  land?11 — Fits.  St  55, 132. 

W  a-  3*. 

(«)    8.  38. 

(/)  8.  39. 

to) ».  32. 
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Plants,  fruit, 


Deeds,  &c. 


Second  exclu- 
sion— Chose* 
inaction. 


This  exclusion 
virtually  a 
thing  of  tha 
past. 


for  the  first  offence,  by  fine  not  exceeding  j£s  above  the 
injury  done ;  for  the  second,  imprisonment  not  exceed- 
ing twelve  months ;  on  a  third  conviction,  the  offence 
is  a  felony,  punishable  as  simple  larceny  (A). 

S.  Plants,  (fee. — To  steal,  or  destroy,  or  damage  with 
intent  to  steal,  any  plant,  root,  fruit,  or  vegetable  pro- 
duction growing  in  any  garden,  orchard,  hothouse, 
&c,  is  punishable  on  summary  conviction  by  imprison- 
ment not  exceeding  six  months,  or  fine  not  exceeding 
^20.  The  second  offence  is  punishable  as  simple 
larceny  (t). 

e.  Deeds,  &c. — To  steal,  or  for  any  fraudulent  purpose 
to  destroy,  cancel,  obliterate,  or  conceal  any  or  part  of 
any  documents  (/)  of  title  to  lands,  is  punishable  by 
penal  servitude  to  the  extent  of  five  years  (&). 

(b.)  A  second  exclusion  by  the  common  law  is  of  chases 
in  action  {i.e.,  mere  rights  to  demand,  by  action  or  other 
proceedings,  property ;  or  evidence  of  such  rights). 

But  without  delaying  at  the  common  law  view  of 
the  matter,  it  may  be  stated  that  the  statutory  excep- 
tions to  it  include  "  every  chose  of  action  that  has 
ever  been  known  to  be  stolen,  or  which  occurred  to  the 
mind  of  the  draftsman  as  capable  of  being  stolen  "  (l). 
Thus,  to  steal,  or  for  any  fraudulent  purpose  to 
destroy,  cancel,  or  obliterate  the  whole  or  any  part 
of  any  valuable  security,  other  than  a  document  of  title 
to  lands,  is  a  felony,  of  the  same  nature  and  degree, 
and  punishable  in  the  same  manner,  as  if  the  offender 
had  stolen  any  chattel  of  like  value  with  the  sum  re- 


ft) ■•  33- 

(»)  a.  36. 

(j)  As  to  Wills,  v.  p.  203. 

(k)  s.  28.  As  to  concealment  of  instruments  of  title,  or  falsification 
of  pedigree  by  vendor  or  mortgagor,  or  his  solicitor  or  agent,  v.  22  &  23 
Vict.  c.  35,  b.  24. 

(Z)  Fitz.  St.  55. 
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presented  by  the  security  (m).  The  term  "valuable 
security  "  is  declared  to  include  any  order,  exchequer, 
admittance,  or  other  security  whatsoever  entitling  or 
evidencing  the  title  of  any  person  or  body  corporate  to 
any  share  or  interest  in  any  public  stock  or  fund, 
whether  of  the  United  Kingdom,  or  of  Great  Britain, 
or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fund 
of  any  body  corporate,  company,  or  society,  whether 
within  the  United  Kingdom  or  in  any  foreign  state  or 
country,  or  to  any  deposit  in  any  bank ;  and  also  any 
debenture,  deed,  bond,  bill,  note,  warrant,  order,  or 
other  security  whatsoever  for  money  or  for  payment  of 
money,  whether  of  the  United  Kingdom,  or  of  Great 
Britain,  or  of  Ireland,  or  of  any  foreign  state;  and 
any  document  of  title  to  (lands  v.  supra)  goods  (n). 
Of  course  under  these  terms  will  be  included  all  ordi- 
nary cheques,  promissory  notes,  money  orders,  &c 

Notwithstanding  the  comprehensiveness  of  this  pro-  Notes,  Ac., 
vision,  it  will  be  better  in  some  cases  to  describe  the  S™  eiSibed0 
property  stolen  as  so  much  paper,  &c. ;  for  example,  if  M  p*p«- 
only  half  a  note  is  stolen  (0). 

It  will  be  convenient  to  notice  here  the  other  excep- 
tional cases  of  stealing  written  instruments. 

Wills. — To  steal,  or  for  any  fraudulent  purpose  wuii. 
destroy,  cancel,  obliterate,  or  conceal,  either  during 
the  life  or  after  the  death  of  the  testator,  any  will, 
codicil,  or  other  testamentary  instrument,  whether  of 
real  or  personal  property,  is  a  felony,  punishable  by 
penal  servitude  to  the  extent  of  life.  The  criminal 
proceeding  does  not  affect  the  civil  remedy ;  and  no 
person  is  liable  to  be  convicted  if,  before  he  is  charged 
with  the  offence,  he  has  first  disclosed  such  act  on  oath 
in  consequence  of  the  compulsory  process  of  a  court  of 


(m)  8.  27. 

(n)  a.  I. 

(o)  R,  ▼.  Mead,  4  C.  &  P.  535. 
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law  or  equity,  or  in  compulsory  examination  or  deposi- 
tion in  bankruptcy  or  insolvency  (/?). 

Bo00**8-  Records. — To  steal,  or  for  any  fraudulent  purpose  to 

remove,  injure,  obliterate,  &c,  records,  or  other  docu- 
ments belonging  or  relating  to  a  court  of  record  or 
equity,  or  of  a  public  office,  is  a  felony  punishable  by 
penal  servitude  to  the  extent  of  five  years  (q). 

exclusion  (c)  ^  third  exclusion  of  the   common   law  is  of 

things  which  are  not  the  subjects  of  property  at  all. 

The  chief  example  of  this  is  in  the  case  of  certain 
animals.  But,  in  addition  to  these,  in  certain  other 
things  there  is  no  property,  as  a  corpse.  So  it  was 
said  of  treasure-trove,  waifs,  &a  (r).  Nor  can  water 
in  pipes  be  the  subject  of  larceny  (s). 

Animals,  when      Animals. — At  common  law  there  can  be  no  larceny  of 

toe  subjects  of  . 

larceny.  animal s  in  which  there  is  no  property.     Such  are  beasts 

that  are  ferm  naturce  and  unreclaimed,  e.g.,  deer,  hares, 
or  conies  in  a  forest,  chase,  or  warren  ;  fish  in  an  open 
river  or  pond;  or  wild  fowls,  rooks  for  instance,  at 
their  natural  liberty;  and  this  notwithstanding  that 
the  right  to  take  the  animals  in  the  particular  place  is 
enjoyed  exclusively  by  one  or  more  persons.  Thus  it 
is  not  larceny  to  shoot  and  take  a  hare  on  B.'s  land ; 
the  offence  will  be  one  against  the  game  laws.  On  the 
other  hand,  dead  animals,  whether  to  be  used  for  food 
or  not,  may  be  the  subjects  of  larceny.  But  here,  with 
regard  to  shooting  and  taking  by  the  same  person,  the 
rule  noticed  above  as  to  a  break  in  the  proceedings  by 
abandoning  possession  must  be  observed  (t). 


( p)  b.  29.    This  provision  as  to  non-liabilityrefers  also  to  the  case  of 
documents  of  title  to  lands,  ▼.  p.  202. 
iq)  b.  30. 
(r)  But  v.  p.  70. 
(«)  Fereua  v.  O'Brien,  1 1  Q.  B.  D.  21 ;  52  L.  J.  (M.C.)  70 ;  31  W.  R. 

643. 

(0  v.  p.  200.    See  also  43  &  44  Vict.  c.  35  ;  and  44  &  45  Vict  c.  51. 
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Again,  if  the  animals  are  evidently  reclaimed,  or  are 
practically  under  the  care  and  dominion  of  any  person, 
and  may  serve  for  food,  they  may  be  the  subjects  of 
larceny.  So,  also,  may  be  valuable  domestic  animals,  as 
horses ;  and  all  animals  domitce  naturm  which  serve  for 
food,  as  swine,  poultry,  and  the  like ;  and  the  product 
of  any  of  them,  as  eggs,  milk,  wool,  &c.  But  other 
animals  which  do  not  serve  for  food  are  not  the  subjects 
of  larceny,  e.g.,  dogs,  bears,  foxes,  &c.,  though  they 
may  be  recovered  in  a  civil  action. 

Such  is  the  common  law ;  it  has  thus  been  modified 
by  statute : — 

a.  Deer. — To  unlawfully  and  wilfully  course,  hunt,  Deer, 
snare,  or  carry  away,  or  kill  or  wound,  or  attempt  to 
kill  or  wound,  any  deer  kept  in  an  uninclosed  part  of 
a  forest,  chase,  or  purlieu  is  punishable,  on  summary 
conviction,  by  penalty  not  exceeding  £5  o.  The  second 
offence  is  a  felony,  punishable  by  imprisonment  not 
exceeding  two  years  (u).  If  the  deed  is  done  in  an 
inclosed  place,  the  first  or  any  offence  is  a  felony, 
punishable  by  imprisonment  not  exceeding  two  years  (y). 
To  have  in  possession,  without  satisfactorily  accounting 
for  the  same,  any  deer,  or  the  head,  skin,  or  other  part 
thereof,  or  a  snare  or  engine  for  taking  deer  (w\  or 
(b)  to  set  or  use  any  such  snare,  or  destroy  any  part  of 
the  fence  of  any  land  where  any  deer  are  kept  (x),  is 
punishable  on  summary  conviction. 

/8.  Hares,  &c. — To  unlawfully  and  wilfully,  between  Hare*,  &c. 
the  expiration  of  the  first  hour  after  sunset  and  the 
beginning  of  the  last  hour  before  sunrise,  take  or  kill 
any  hare  or  rabbit  in  a  warren  or  ground  (whether  in- 
closed or  not)  lawfully  used  for  the  breeding  or  keeping 


(it)  B.  12. 

(»)  ■•  13. 

(w)  s.  14. 

(*)  ■•  is- 


206  LARCENY. 

of  hares  or  rabbits  is  a  misdemeanor.  To  do  the  above 
at  any  other  time,  or  at  any  time  to  set  a  snare,  is 
punishable,  on  summary  conviction,  by  a  penalty  not 
exceeding  £$  (y). 

FUh-  y.  Fish,  &c. — To  unlawfully  and  wilfully  take  or 

destroy  any  fish  in  any  water  adjoining  or  belonging 
to  the  dwelling-house  of  the  owner  of  such  water  is  a 
misdemeanor;  in  water  not  so  situated,  but  which  is 
private  property,  or  in  which  there  is  any  private  right 
of  fishery,  is  punishable  on  summary  conviction,  by 
a  penalty  not  exceeding  £$  above  the  value  of  the 
fish  (z). 

Oyster*.  To   steal  any   oysters  or   oyster  brood,  layer,   or 

fishery,  being  the  property  of  any  other  person,  and 
sufficiently  marked  out,  or  known  as  such,  is  a  felony 
punishable  as  in  the  case  of  simple  larceny.  To  use 
any  net,  instrument,  &&,  for  taking  oysters,  or  to  drag 
upon  the  ground  of  such  fishery,  is  a  misdemeanor, 
punishable  by  imprisonment  not  exceeding  three 
months  (a). 

Dogs.  S.  Bogs. — Stealing  a  dog  is  punishable,  on  summary 

conviction,  by  imprisonment  not  exceeding  six  months, 
or  with  a  penalty  not  exceeding  £20  above  the  value 
of  the  dog.  A  second  offence  is  a  misdemeanor, 
punishable  by  imprisonment  not  exceeding  eighteen 
months  (6).  The  same  consequences,  without  the 
alternative  of  imprisonment  for  the  first  offence,  attend 
the  unlawfully  having  possession  of  a  stolen  dog  or  its 
skin,  knowing  it  to  have  been  stolen  (c).  To  corruptly 
take  money  for  aiding  any  person  to  recover  a  dog 
stolen,  or  in  the  possession  of  any  person  not  the 


(y)  ■•  17. 

(z)    8.  24. 

(a)  b.  26  ;  see  also  3 1  &  32  Vict.  a  45,  pt.  3,  88.28,  42,43,  51,  52,  55. 

(6)  s.  18. 

(c)  s.  19  ;  see  also  a.  22. 
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owner  thereof,  is  a  misdemeanor,  punishable  by  impri- 
sonment not  exceeding  eighteen  months  (d). 

e.  Horses,  Cows,  Sheep,  <fc. — One  reason  for  in-  Horses  and 
creasing  the  severity  of  the  punishment  is  the  ease cattio* 
with  which  the  crime  can  be  committed,  so  that  the 
deterrent  effect  of  the  consequences  may  be  propor- 
tioned to  the  inducements  to  commit  it.*  On  this 
account  the  punishment  imposed  by  statute  for  steal- 
ing any  of  these  animals  exceeds  that  for  simple 
larceny  at  common  law. 

To  steal  a  horse,  mare,  gelding,  colt,  filly ;  bull,  cow, 
ox,  heifer,  calf;  ram,  ewe,  sheep,  or  lamb,  is  a  felony, 
punishable  by  penal  servitude  to  the  extent  of  fourteen 
years  (e). 

To  wilfully  kill  any  animal,  with  intent  to  steal  the  Killing  with 
carcase,  skin,  or  any  part,  is  a  felony,  punishable  as  if  £*££* 
the  offender  had  been  convicted  of  feloniously  stealing  &a 
the  same,  provided  the  offence  of  stealing  the  animal 
so  killed  would  have  been  felony  (/). 

Further  with  regard  to  the  goods. — As  a  rule,  the  Value  of  the 
value  of  the  thing  stolen  is  no  longer  of  any  moment g 
in  larceny.  Except,  indeed,  where  some  amount  is 
specially  mentioned  in  the  statute  as  of  the  essence 
of  the  crime,  for  example,  in  the  case  of  trees  (g) ;  or 
where  the  value  of  the  thing  determines  whether  the 
case  may  be  dealt  with  in  a  summary  way  (A).  And, 
of  course,  if  it  appears  at  the  trial  that  the  theft  was 
of  considerable  extent,  this  will  be  one  element  which 
will  make  the  offence  more  serious,  and  will  therefore 
influence  the  court  in  its  judgment.     But  now  in  ordi- 


(d)  s.  20. 

(e)  s.  1  a 

(/)••  ". 

iff)  "8-  32f  33  J  v-  *upra. 

(A)  42  &  43  Vict.  c.  49,  s.  12,  and  Sched.  I. 
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nary  cases  no  statement  of  value  or  price  is  necessary 
in  the  indictment  (i).  Formerly  it  was  otherwise. 
There  was  a  division  into  grand  and  petty  larceny: 
the  former  comprising  cases  of  larceny  of  goods  of  the 
value  of  twelve  pence  and  upwards ;  such  offences 
being  attended  with  more  serious  punishment  than 
petty  larcenies,  which  comprised  cases  of  theft  where 
the  value  did  not  reach  that  sum.  But  now  the  dis- 
tinction is  abolished,  and  every  simple  larceny  is  of 
the  same  nature,  and  subject  to  the  same  incidents  as 
grand  larceny  was  formerly  (/).  Though,  to  make  a 
thing  the  subject  of  an  indictment  for  larceny,  it  must 
be  of  some  value,  and  stated  to  be  so  in  the  indictment, 
yet  it  need  not  be  of  the  value  of  some  coin  known  to 
the  law,  that  is  to  say,  of  a  farthing  at  the  least  (k). 

Ownership  of  As  to  the  description  of  the  ownership  of  the  goods. 
ie  g  s.  — ^ke  name  0f  the  owner  must  be  given  in  the  indict- 
ment, unless  it  be  one  of  those  cases  in  which  the 
statute  expressly  declares  this  unnecessary,  e.g.,  of 
wills  (I).  In  other  than  these  exceptional  cases  it 
must  be  proved  that  the  goods  stolen  are  the  abso- 
lute or  special  property  of  the  person  named  in  the 
indictment  (m). 

ii   The  wilfully  wrongful  taking  possession. 

The  wrongful  The  object  of  inserting  "  wilfully"  before  the 
"wilful.*'  "wrongful  taking"  is  to  distinguish  the  wrongful 
taking  which  constitutes  larceny  from  the  wrongful 
taking  which  merely  affords  ground  for  a  civil  action. 
Thus  a  person,  imagining  that  he  has  the  right,  taking 
the  goods  of  another  under  an  illegal  distress  is  liable 
to  civil  but  not  to  criminal  proceedings.  In  any  case, 
if  the  taking  is  under  colour  of  right,  though  the 


(t)  14  &  15  Vict  c.  100,  g.  24. 

(j)  7  &  8  Geo.  4,  c.  29,  a.  2,  re-enacted  by  24  &  25  Vict  c  96,  ■.  2. 

(k)  R.  v.  Morris,  9  C.  &  P.  349. 

(I)  8.  29. 

(m)  As  to  the  person  in  whom  the  ownership  must  be  laid,  v.  p.  337. 
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supposed  right  be  without  foundation,   there  is   no 
larceny  (n). 

The  taking  is  either  actual  or  constructive : — Actual,  Th«  taking, 
when  the  thief  directly  takes  the  goods  out  of  the  struotive. 
possession  of  the  owner  or  his  bailee,  invito  domino  (0), 
by  force  or  by  stealth,  or  the  like :  Constructive,  when 
the  owner  delivers  the  goods,  but  either  does  not 
thereby  divest  himself  of  the  legal  possession,  or  the 
possession  of  the  goods  has  been  obtained  from  him  by 
fraud  and  in  pursuance  of  a  previous  intent  to  steal 
them  (p). 

The  law  on  constructive  taking  may  be  considered  Constructive 
under  the  following  heads : — 

(a.)  Where,  by  the  delivery,  the  owner  of  the  goods 
passes  not  only  the  possession,  but  the  right  of  pro- 
perty also. 

(b.)  Where  the  possession  has  been  obtained  animo 
furandi. 

(c.)  Where  the  possession  was  originally  obtained 
bond  fide,  and  without  a  felonious  intent 

(d.)  Where  the  delivery  does  not  alter  the  possession 
in  law. 

(a.)    Where  the  right  of  property  as  well  as  the  pos-  Property  »» 

•  .7  »jTT         mT  it'  ii  1  WCll  AS  POSS6R- 

session  %s  parted  with  by  the  delivery,  there  can  be  no  8ion  parted 
larceny,  however  fraudulent  are  the  means  by  which  Wlth# 
the  delivery  of  the  goods  is  procured.     Of  course  the 
person  who  committed  the  fraud  is  open  to  a  charge 
for  another  offence,  namely,  obtaining  goods  by  false 


(»)  v.  p.  216. 

(o)  A  slight  apparent  exception  to  the  rule  that  the  taking  must  be 
invito  domino,  occurs  in  the  case  of  the  owner  receiving  intimation  of  the 
proposed  theft  and  resolving  to  allow  it  to  be  carried  out  in  order  to 
convict  the  thief.     R.  v.  Bggington,  2  Leach,  913. 

(p)  Arch.  365.  From  this  work  is  also  taken  the  immediately  follow- 
ing classification  of  cases. 

O 
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pretences.  If  the  property  has  once  passed,  no  sub- 
sequent act  by  the  person  in  whom  the  right  of  pro- 
perty has  vested  can  be  construed  into  larceny,  whatever 
the  intent  of  that  person  may  be.  Thus  A.  buys  a 
horse  from  B.,  mounts  it,  says  he  will  return  imme- 
diately and  pay.  B.  says,  "Very  well"  A.  rides  away 
and  never  returns.  There  is  no  larceny,  because  the 
property  as  well  as  the  possession  is  parted  with  (q). 
So  in  all  cases  of  selling  on  credit ;  intrusting  with 
money  to  get  change,  &c 


Authority  of 
servant  to 
p«rt  with 
property  and 
possession. 


Possession 
obtained 
animofur- 
andi. 


It  is  the  same  if  the  property  is  passed  by  the  servant 
of  the  owner,  provided  that  the  servant  has  authority 
to  part  with  the  property ;  but  not  if  he  has  authority 
to  part  merely  with  the  possession.  Thus,  if  the  ser- 
vant of  B.  is  authorized  only  to  let  out  horses  on  hire, 
and  he,  in  the  case  given  above,  parts  with  the  property 
in  the  animal  to  A.,  it  is  larceny  in  A.  (r).    . 

(b.)  Where  the  possession  of  goods  is  obtained  animo 
furandi  (s),  by  the  offender  employing  some  device; 
the  owner  not  intending  to  part  with  the  property  in 
the  goods,  though  he  does  with  the  temporary  posses- 
sion. This  is  larceny  though  there  be  a  delivery  in 
fact  Thus  A.  goes  to  B/s  shop,  and  says  that  C.  wants 
some  shawls  to  look  at  B.  gives  A.  some  shawls  for  C. 
to  select  from.  A.  converts  them  to  her  own  use.  This 
is  larceny  in  A.,  because,  until  the  selection  is  made, 
only  the  possession  and  not  the  property  is  parted 
with.  It  is  larceny,  if  the  design  of  so  converting  to 
the  accused's  own  use  is  present  when  possession  is 
obtained ;  but  it  is  not  larceny  if  such  design  is  con- 
ceived only  subsequently  to  the  rightfully  obtaining 
possession  (I). 


(q)  R  v.  Harvey,  I  Leach,  467. 

(r)  v.  JL  v.  Middleton,  L.  R.  2  C.  0.  R  38  ;  42  I*  J.  (M.C.)  73. 
(«)  A  s  to  what  constitutes  animut  furandi  or  felonious  intent,  v.  p.  2 1 6. 
(0  R.  v.  Savage,  5  0.  &  P.  143. 
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An  example  of  larceny  of  this  class  is  the  practice  King-, 
of  ring-dropping.  The  prisoner  pretends  to  find  a  ring  ropplng' 
wrapped  in  paper  appearing  to  be  a  jeweller's  receipt 
for  a  "rich  brilliant  diamond  ring."  He,  with  his 
accomplices,  offers  to  leave  the  ring  with  the  victim  if 
the  latter  will  deposit  his  watch  or  some  money  as 
security  for  the  return  of  the  ring.  The  watch  or 
money  is  taken  away  by  the  prisoner's  party,  and  the 
victim  finds  that  the  value  of  the  ring  is  much  below 
that  of  the  goods  he  has  parted  with  (u).  The  fact 
that  there  is  an  actual  delivery  of  goods  does  not  divest 
the  deed  of  the  character  of  larceny,  if  the  defendant 
having  the  animus  furandi  obtains  them  by  frightening 
or  threatening  the  owner,  as,  for  example,  in  mock 
auctions  (v).  And  it  is  immaterial  that  some  money  was 
at  the  time  owing  from  the  prosecutor  to  prisoner  (w). 

Some  of  the  cases  under  this  head  which  have  been  Larceny  some- 
decided  to  be  larceny  shew  how  very  narrow  the  line  is  amroaobe* 
between  larceny  and  non-larceny  or  false  pretences,  f  JjjJ^jJJJ by 
Thus,  when  A.  obtained  from  B.  a  sum  of  money  under  fences, 
the  false  colour  of  winning  a  bet,  it  was  held  to  be 
larceny,  because  at  the  time  the  defendant  obtained  the 
money  from  the  prosecutor  he  parted  with  the  possession 
only,  and  the  property  was  to  pass  eventually  only  if 
the  other  party  really  won  the  wager  (x). 

(c.)  Where  the  possession  of  the  goods  is  obtained  law-  Possession  at 
fuUy  and  bond  fide,  without  any  fraudulent  intention  in  JSi4  j«?ami 
the  first  instance. — Though  the  person  thus  obtaining  lawfully, 
possession    afterwards    fraudulently  appropriated    the 
goods  to  his  own  use,  he  would  not  be  guilty  of  larceny 
at  common  law.    However,  it  would  be  otherwise  if  the 
possession  was  obtained  by  trespass,  and  then  there 


(u)  R  v.  Patch,  i  Leach,  238. 

(v)  R  v.  M'Grath,  L.  R.  1  C.  C.  R  205 ;  39  L.  J.  (M.C.)  7. 

<w)  R  v.  LoveU,  8  Q.  B.  D.  185  ;  50  L.  J.  (M.C.)  91 ;  44  L.  T  N.  S. 

3*9- 
(z)  R.  ▼.  Robton,  R.  &  R  413  ;  v.  R  v.  WUkim,  1  Leach,  520. 
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was  a  subsequent  fraudulent  appropriation,  though 
there  were  no  fraudulent  intention  at  first  (y). 

Bailment.  In  accordance  with  the  above  rule,  in  no  case  of  bail- 

ment where  the  possession  was  at  first  obtained  inno- 
cently, could  the  bailee  be  found  guilty  of  larceny.  But 
the  legislature  has  interfered,  and  enacted  that  the 
fraudulent  taking  or  converting  any  chattel,  money,  or 
valuable  security  by  the  bailee  of  such  property  to  his 
own  use,  or  to  the  use  of  some  other  person  than  the 
owner,  although  he  do  not  break  bulk  or  otherwise 
determine  the  bailment,  is  larceny  (z).  But  a  person 
cannot  be  convicted  of  larceny  as  a  bailee  unless  the 
bailment  be  to  re-deliver  the  very  same  chattel  or 
money  (a). 

As  we  shall  see,  the  Larceny  Act  deals  specifically 
with  the  cases  of  certain  persons  who  are  intrusted 
with  money  or  goods,  e.g.t  banker,  broker,  &c.  The 
crime  of  embezzlement  is  also  concerned  with  appro- 
priations by  those  to  whom  property  has  been  delivered, 
though  not  by  the  person  who  is  wrongfully  de- 
prived (b). 

Possession  not  (d.)  Where  the  delivery  does  not  alter  the  possession  in 
deUwy?y  ^aw  •  in  other  words,  where,  although  there  is  a  delivery 
of  the  goods  by  the  owner,  yet  the  possession  in  law 
remains  in  him,  the  goods  may  be  stolen  by  the  person 
to  whom  they  are  thus  delivered.  Thus  it  is  larceny 
at  common  law  for  a  servant  who  has  merely  the  care 
and  oversight  of  the  goods  of  his  master,  as  the  butler 
of  the  plate,  to  appropriate  those  goods.  And  here 
the  felonious  intention  need  not  exist  at  the  time  of 
the  delivery,  inasmuch  as  the  delivery  is  merely  for 
custody,  the  possession  legally  remaining  in  the  master. 


(y)  R  v.  RUey,  22  L.  J.  (M.C.)  48. 

(1)  s.  3.    See  R.  v.  Tonkinson,  14  Cox,  603. 

(o)  A  ▼.  HautU,  30  L.  J.  (M.O.)  175. 

(b)  As  to  larceny  by  tenants  or  lodgers,  v.  p.  219. 
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The  master  must  have  been  in  possession ;  for  if  the 
goods  are  delivered  to  the  servant  for  the  master's  use, 
and  the  servant  does  not  deliver,  but  converts  them  to 
his  own  use,  this  is  not  larceny,  but  embezzlement ;  as 
if  a  shopman  receives  money  from  one  of  his  master's 
customers,  and,  instead  of  putting  it  into  the  till,  secretes 
it  (c). 

There  are  other  cases  in  which  the  possession,  though 
physically  parted  with,  still  remains  unmoved  in  the 
eye  of  the  law.  For  example,  when  the  owner  is 
present  all  the  time  the  goods  are  in  the  physical  pos- 
session of  the  accused,  and  has  no  intention  of  relin- 
quishing his  dominion,  as  when  a  lady  handed  a  sove- 
reign to  the  prisoner,  asking  him  to  procure  her  a 
ticket,  and  he  ran  off  with  it:  he  was  convicted  of 
larceny  (d). 

So  a  bare  use  of  the  goods  of  another  does  not  divest 
the  owner  of  his  possession  in  law.  Thus  it  is  larceny 
for  a  person  to  fraudulently  convert  to  his  own  use  the 
plate  which  he  is  using  at  an  inn  («). 

The  taking  must  be  of  another's  goods.     Therefore  Taking  one's 

own  foods 

a  person  cannot  steal  his  own  goods,  if  they  are  in  his 
own  possession,  though  he  defraud  his  creditors  by  the 
removal ;  but  otherwise,  if  they  are  in  the  hands  of  a 
bailee,  and  the  taking  of  them  has  the  effect  of  charging 
the  bailee  (/). 

So,  also,  if  one  of  several  joint-tenants  or  tenants  in 
common  of  personal  goods  disposed  of  them,  it  was  not 
larceny  at  common  law,  for  the  disposer  was  already 


(c)  R  V.  Bull,  2  Leach,  841. 

{d)  R.  v.  Thompson,  32  L.  J.  (M.C.)  53. 

(c)  A  reference  to  the  explanation  of  the  term  "possession  "  (p.  199) 
will  shew  that  in  the  above  cases  the  owner  in  strictness  has  not  parted 
with  the  possession. 

(/)  v.  R.  v.  WiUcifiBon,  R.  &  R.  470. 
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in  possession  (g).  But  it  has  been  enacted  that  if  any 
member  of  a  co-partnership,  or  one  of  two  or  more 
beneficial  owners  of  property,  steals  any  such  property, 
he  is  liable  to  be  dealt  with  as  if  he  had  not  been  in 
such  position  (A). 

or  those  of  Until  lately  husband  and  wife,  being  one  in  law,  could 

not  steal  each  other's  good ;  so  that  if  the  goods  of  the 
husband  were  taken  with  the  consent  or  privity  of  the 
wife,  it  was  not  larceny,  unless  the  taker  was  the 
avowterer  of  the  woman  (i).  And  so  the  avowterer 
could  not  be  convicted  merely  of  receiving  the  goods 
of  the  husband  which  had  been  taken  by  the  wife  alone 
and  received  by  him  from  the  wife  (/).  But  now  by 
the  Married  Women's  Property  Act,  1 8  8  2,every  woman, 
whether  married  before  or  after  that  Act,  has  in  her  own 
name,  against  all  persons,  including  her  husband,  the 
same  remedies  and  redress  by  way  of  criminal  pro- 
ceedings, for  the  protection  and  security  of  her  own 
separate  property,  as  if  such  property  had  belonged  to 
her  as  a  feme  sole.  But  no  such  criminal  proceeding 
can  be  taken  by  any  wife  against  her  husband,  while 
they  are  living  together,  concerning  any  property  claimed 
by  her ;  nor  while  they  are  living  apart  as  to  any  act 
done  by  the  husband,  while  they  were  living  together, 
concerning  property  claimed  by  the  wife,  unless  such 
property  has  been  wrongfully  taken  by  the  husband 
when  leaving  or  deserting  his  wife  (k).  In  like  man- 
ner a  wife  doing  any  act  with  respect  to  any  property 
of  her  husband,  which  if  done  by  the  husband  with 
respect  to  the  property  of  the  wife  would  make  the 
husband  liable  to  criminal  proceedings  by  the  wife,  is 


(g)  This  does  not  apply  to  corporations,  because  in  them  individual 
members  have  not  the  right  of  possession  or  property. 
<A)  31  &  32  Vict.  c.  116,  s.  I. 
{%)  M.  v.  Tolfree,  i  Mood.  G.  C.  243.    See  also  R  v.  Flatman,  14  Cox, 

396. 
{j)  R.  v.  Kenny,  L.  R.  2  Q.  B.  307  ;  46  L.  J.  (M.C.)  156. 

(k)  45  &  46  Vict.  c.  75,  s.  12. 
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liable  to  criminal  proceedings  by  her  husband  (/).  In 
any  such  proceedings  by  the  wife  against  her  hus- 
band, it  is  sufficient  to  allege  such  property  to  be  the 
wife's  property  (m). 

When  does  the  appropriation  of  things  found  amount  Appropriation 
to  an  unlawful  and  felonious  taking  ?     The  true  rule  found"  when 
was  laid  dowji  in  R.  v.  Thurborn  (n).    "  If  a  man  find  Uro*sny- 
goods  that  have  been  actually  lost,  and  appropriate 
them,  with  intent  to  take  the  entire  dominion  over 
them,  really  believing  when  he  takes  them  that  the 
owner  cannot  be  found,  it  is  not  larceny.     But  if  he 
take  them  with  the  like  intent,  though  lost,  or  reason- 
ably supposed  to  be  lost,  but  reasonably  believing  that 
the  owner  can  be  found,  it  is  larceny."     Thus  to  make 
finding  larceny,  there  must  be  on  the  part  of  the  finder 
both  this  belief  and  this  intention  at  the  time  of  the 
finding. 

As  to  the  taking  physically  regarded. — In  the  Asportation. 
"  taking "  we  have  included  what  is  frequently  con- 
sidered as  a  separate  ingredient  of  larceny — carrying 
away  or  asportation.  This  asportation  must  be  proved 
as  well  as  a  bare  taking.  Thus  to  handle  a  bale  of 
goods  is  not  larceny ;  but  the  slightest  removal  will 
suffice;  it  is  not  necessary  that  the  prisoner  should 
succeed  in  carrying  the  goods  away.  Thus,  removing 
the  goods  from  the  head  to  the  tail  of  a  waggon,  with 
intent  to  steal ;  or,  with  like  intent,  drawing  a  book 
from  a  coat  an  inch  above  the  pocket,  though  it  fall 
back  again,  is  enough  to  constitute  an  asportation  (0). 
But  there  must  be  some  severance;  and,  therefore, 
where  the  goods  could  not  be  carried  off  because  of  a 
string  attaching  them  to  the  counter,  the  prisoner  was 
acquitted  (p). 


{I)  45  &  46  Vict.  c.  75,  b.  16. 

(m)  Ibid.  s.  12. 

(n)  18  L.  J.  (M.C.)  140;  2  C.  &  K  831. 

(0)  R.  v.  Tkompton,  1  Mood.  C.  0.  78. 

(j>)  2  East,  P.  C.  556. 
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Attempt  to  Not  that  in  such  cases  the  offender  will  be  altogether 

out  of  the  reach  of  the  criminal  law :  he  may  be  in- 
dicted for  an  attempt  to  steal ;  or  upon  the  indictment 
for  larceny  he  may  be  found  guilty  of,  and  punished 
for,  an  attempt  (q).  But  he  can  be  convicted  of  an 
attempt  only  where,  if  no  interruption  had  taken 
place,  the  design  would  have  been  carried  out  success- 
fully; therefore,  putting  one's  hand  into  an  empty 
pocket  with  intent  to  steal,  will  not  constitute  an 
attempt  (r).  Here  again,  however,  though  the  prisoner 
cannot  be  convicted  of  the  attempt,  he  is  guilty  of 
a  common  law  misdemeanor. 

iii.  The  intent  permanently  to  deprive  the  owner  of  his 
property — the  animus  furandi — the  felonious  intent. 

The  felonious  This  is  an  essential  constituent  of  larceny,  and  there- 
fore are  excepted  from  criminal  liability  those  who 
are  merely  trespassers.  Thus,  if  I  take  my  neighbour's 
horse  out  of  his  stables,  and  ride  it  in  open  day  for  a 
few  miles,  where  I  am  well  known,  there  would  be  a 
mere  trespass,  and  no  ground  for  a  charge  of  larceny, 
however  much  I  may  be  at  enmity  with  my  neighbour. 
So,  also,  are  exempted  those  who  take  goods  under  a 
bond  fide  claim  of  right,  however  unfounded  that 
claim  may  be ;  as  if  under  colour  of  arrears  of  rent, 
although  none  is  actually  due,  I  distrain  or  seize 
my  tenant's  cattle ;  this  may  be  a  trespass,  but  is  no 
felony. 

As  we  have  already  noticed  ($),  the  felonious  intent 
must  exist  at  the  time  of  taking.  The  intent  must,  of 
course,  be  inferred  from  the  circumstances  of  the  case : 
among  the  more  common  indicia  of  this  felonious 
intent  being  the  doing  the  act  clandestinely,  the  deny- 
ing it  when  charged,  &c.     It  will  be  for  the  jury  to 

(q)  v.  p.  17  ;  14  &  15  Vict.  c.  100,  b.  o. 
(r)  R.  v.  Collins,  33  L.  J.  (M.C.)  177. " 
(«)  v.  p.  210. 
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decide  whether  the  felonious  intent  has  been  proved ; 
or,  rather,  whether  the  prisoner  has  established  the 
absence  of  such  intent ;  for  it  is  a  general  presumption 
of  the  law  that  when  a  party  takes  wrongful  possession 
of  goods  belonging  to  another,  his  intent  is  to  deprive 
the  owner  of  them,  that  is,  to  steal  them.  Returning 
the  goods  is  strong  evidence  that  the  intent  was  not 
felonious,  though  it  is  not  conclusive  evidence,  inas- 
much as  the  prisoner  would  be  convicted  if  from  other 
circumstances  it  is  proved  that  the  felonious  intent  was 
present  at  the  time  of  taking,  though  it  was  afterwards 
abandoned. 

It  is  not  necessary  that  the  taking  should  be  lucri  Tft*™« lucri 
causd,  or  with  the  object  of  gain  of  a  pecuniary  char- 
acter. For  example,  it  was  held  to  be  larceny  for  a  man 
to  take  another's  horse,  back  it  into  a  pit,  and  thereby 
kill  it,  the  object  here  being  to  screen  an  accomplice  (t). 
And  so  a  person  was  convicted  of  larceny  who  de- 
stroyed a  letter  in  order  to  suppress  inquiries  as  to 
behaviour  supposed  to  be  contained  therein  (u).  But  in 
such  cases  as  these  it  is  perhaps  possible  to  extend 
the  meaning  of  lucri  causd  to  any  advantage  to  be 
obtained  by  the  prisoner,  on  the  commission  of  the 
crime;  and  then  this  term  could  be  applied  to  any 
case  of  larceny.  An  extreme  example  of  this  kind  of 
advantage  derived  from  the  wrongful  dealing  with  the 
goods  of  another  is  one  which  was  formerly  sufficient 
to  constitute  larceny,  but  which  now  is  specially  pro- 
vided for  by  statute,  namely,  the  case  of  servants 
supplying  their  master's  horses,  &c.,  with  food  addi- 
tional to  the  quantity  usually  allowed.  The  later 
cases  on  the  subject  went  so  far  as  to  establish  that  it 
was  larceny,  even  if  the  intent  of  obtaining  a  private 
benefit  {e.g.,  ease  in  looking  after  the  horses)  was  nega- 


(0  R.  v.  Cabbage,  R.  &  R.  292. 
(u)  R.  v.  Jones,  2  C.  &  K.  256. 
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tived  (v).  The  statute  (w)  enacts  that  such  conduct  shall 
be  punished  on  summary  conviction,  by  imprisonment 
not  exceeding  three  months,  or  fine  not  exceeding  £$  ; 
and  that  the  magistrate  may  dismiss  the  case  if  he 
think  it  too  trifling. 


More  than  one      jn  the  same  indictment  against  the  same  person 

count  iu  the  .  °  * 

indictment,  there  may  be  inserted  several  counts  for  any  number  of 
w  en  a  owe  .  distinct  acts  of  stealing,  not  exceeding  three,  which 
may  have  been  committed  by  him  against  the  same 
person  within  the  space  of  six  months  from  the  first  to 
the  last  of  such  acts;  and  it  is  lawful  to  proceed 
thereon  for  all  or  any  of  them  (x).  If,  at  a  trial  for 
larceny,  it  appears  that  the  property  alleged  to  have 
been  stolen  at  one  time  was  taken  at  different  times, 
the  prosecution  is  not  required  to  elect  upon  which 
taking  he  will  proceed,  unless  it  appears  that  there 
were  more  than  three  takings,  or  that  more  than  the 
space  of  six  months  elapsed  between  the  first  and  last 
of  such  takings.  In  either  of  such  last-mentioned 
cases  the  prosecution  is  required  to  elect  to  proceed 
for  such  number  of  takings,  not  exceeding  three,  as 
appear  to  have  taken  place  within  the  period  of  six 
months  from  the  first  to  the  last  of  such  takings  (y). 

Conviction  for       A  person  indicted  for  larceny  is  not  to  be  acquitted 

o^lndfctment  because  ^  *s  proved  that  he  is  guilty  of  embezzlement, 

for  larceny,      and  vice  versd  ;  so  that  the  prisoner  will  be  punished 

for  whichever  of  these  crimes  he  is  found  guilty  of  by 

the  jury,  although  he  may  have  been  indicted  for  the 

other  (z). 

Place  of  trial.        As  to  the  place  of  trial. — The  thief  may  be  tried  in 
any  county  of  the  United  Kingdom  in  which  he  has 


(v)  JL  v.  Privctt,  2  0.  &  K.  1 14. 
(w?)  26  &  27  Vict,  c.  103,  ■.  x. 
(*)  s.  5. 
(.V)  ».  6. 
(*)  a.  72. 
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any  of  the  stolen  or  feloniously  taken  property,  and 
this  irrespective  of  the  length  of  time  since  the  commis- 
sion of  the  larceny  (a),  for  in  the  eyes  of  the  law  he  is 
guilty  of  a  taking  in  every  county  through  or  in  which 
the  goods  have  been  taken  by  him  (b). 

The  punishment  for  simple  larceny,  or  for  any  felony  Pun»«hment. 
made  punishable  as  simple  larceny,  is — except  in  cases 
specially  provided  for  in  the  Act,  or  provided  for  there- 
after— penal  servitude  to  the  extent  of  five  years  (c). 
Additional  punishment  is  awarded  in  most  instances 
where  the  offender  has  been  previously  convicted,  ac- 
cording to  rules  to  be  subsequently  mentioned  (d). 

The  punishment  for  stealing  by  any  tenant  or  lodger 
any  chattel  or  fixture  let  to  be  used  in  or  with  the 
house  or  lodging,  is  imprisonment  not  exceeding  two 
years.  If  the  value  of  the  property  exceeds  £$, 
penal  servitude  to  the  extent  of  seven  years  may  be 
awarded  (e). 

Larceny  by  clerks  or  servants  of  goods  belonging  to, 
or  in  the  possession  or  power  of,  their  master  or  em- 
ployer, is  punishable  by  penal  servitude  to  the  extent 
of  fourteen  years  (/). 

COMPOUND  OB  AGGRAVATED  LARCENY. 

Larceny  attended  by  circumstances  of  aggravation  Larceny, 
is  punished  more  severely  than  simple  larceny.     This  aggravated." 
increased   severity  is    the  test  to  indicate  what  the 
law  regards  as  aggravations.     In  compound  larceny 
all  the  elements  of  simple  larceny  are  present ;  and,  in 


(a)  s.  114. 

(6)  See  further  as  to  place  of  trial,  p.  352 ;  restitution  of  property, 
p.  451  ;  apprehension  of  offenders,  p.  317;  costs,  p.  466;  summary 
jurisdiction  in  certain  larcenies,  p.  484. 

(c)  8.4. 

(rf)  ▼.  p.  456. 

(e)  s.  74. 

(/)  *  67. 
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addition  to  these,  the  special  features  which  constitute 
the  aggravation.  If  the  prosecution  fail  to  prove  such 
additional  circumstances,  the  prisoner  may  be  found 
guilty  of  simple  larceny. 


Aggravations 
enumerated. 


"  The  principal  aggravations  now  in  force  are  either 
in  respect  of  the  nature  of  the  thing  stolen,  as  in  the  case 
of  cattle  (g)t  goods  in  the  process  of  manufacture  (A), 
and  wills  (t) ;  or  in  respect  of  the  manner  in  which 
they  are  stolen,  as  with  or  without  arms  and  violence  (J); 
or  in  respect  of  the  place  from  which  they  are  stolen,  as 
from  the  person  (k),  in  a  dwelling-house  to  the  value  of 
£5  (/),  in  a  church  or  chapel  (m),  from  a  ship  in  har- 
bour (n),  and  from  a  ship  in  distress  (0) ;  or  in  respect 
of  the  person  by  whom  they  are  stolen,  as  in  the  case  of 
agents  (p),  bankers  (q),  and  fraudulent  trustees  (r), 
servants  («),  public  officers  (t),  and  persons  previously 
convicted  (u)" 


Some  of  these  have  already  been  noticed ;  the  others 
now  demand  our  consideration. 


Larceny  of 
goods  in  pro- 
cess of  manu- 
facture. 


(a.)  Goods  in  process  of  manufacture. 

The  goods  which  are  under  the  protection  of  the 
severer  penalties  are  the  following : — Woollen,  linen, 
hempen  or  cotton  yarn,  or  any  goods  or  articles  of  silk, 


iff)  ▼•  p.  207. 

(A)  v.  p.  220. 
(t)  v.  p.  203. 
(j)  v.  p.  222. 
(*)  v.  p.  225. 
(1)  v.  p.  257. 
(m)  v.  p.  256. 
(n)  v.  p.  221. 
(o)  Ibid. 

(P)  ▼•  P  237. 

(q)  Ibid. 

(r)  Ibid. 

(#)  v.  p.  219. 

(t)  v.  p.  221. 

(«)  v.  p.  456  ;  Fit*.  St  138. 
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woollen,  linen,  cotton,  alpaca,  or  mohair,  or  of  any  of 
these  materials  mixed  with  each  other  or  with  some 
other  material*  The  stealing  of  any  of  these  whilst 
laid,  placed,  or  exposed  during  any  stage,  process,  or 
progress  of  manufacture,  in  any  building,  field  or  other 
place,  is  punishable  by  penal  servitude  to  the  extent  of 
fourteen  years  (x). 

(b.)  From  Vessels,  Docks,  &c. 

Stealing  from  vessels,  barges,  or  boats  of  any  descrip-  Larceny  from 

VARA  A  lift     tfifW*IC  A 

tion,  in  a  haven,  port  of  entry  or  discharge,  or  upon  a  &c.  ' 

navigable  river  or  canal,  or  in  a  creek  or  basin  com- 
municating with  any  of  the  foregoing,  is  punishable  by 
penal  servitude  to  the  extent  of  fourteen  years.  The 
same  punishment  attends  stealing  from  a  dock,  wharf, 
or  quay  adjacent  to  any  such  haven,  port,  river,  canal, 
creek  or  basin  (y). 

(c.)  From  Vessels  in  distress  or  wrecked. 

It  is  said  that  at  common  law  there  could  be  no  Larceny  from 
larceny  of  wrecks,  inasmuch  as  in  such  a  person  could 
not  have  determinate  property.  The  state  of  affairs 
is  now  completely  altered.  The  law,  taking  into  con- 
sideration the  gravity  of  the  offence  of  stealing  from 
those  in  a  defenceless  and  distressed  state,  visits  such 
conduct  with  more  severe  punishment.  To  plunder  or 
steal  any  part  of  a  ship  or  vessel  in  distress,  or  wrecked, 
stranded,  or  cast  on  shore,  or  any  goods,  merchandise, 
or  articles  of  any  kind  belonging  to  such  ship  or  vessel, 
is  punishable  by  penal  servitude  to  the  extent  of  four- 
teen years  («). 

(d.)  By  those  in  the  Public  Service,  or  Police  Constables. 
The  nature  of  their  position  considerably  aggravates 


(*)  1.  62. 
<y)  ■.  63. 

(*)  ».  64. 
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Larceny  by      the  offence  of  persons  who  are  expected  to  take  the 

public  officers.   ,       ,  .       ,  .  _ x 

lead  in  the  prevention  of  crime.  For  any  one  employed 
in  the  public  service  of  Her  Majesty,  or  in  the  police, 
to  steal  any  chattels,  money,  or  valuable  security, 
belonging  to,  or  in  possession  or  power  of  Her  Majesty, 
or  intrusted  to,  or  received  or  taken  into  possession  by 
him  by  virtue  of  his  employment,  is  punishable  by 
penal  servitude  to  the  extent  of  fourteen  years  (a). 

(e.)  Bobbery  (6). 

Larceny  from  the  person  is  either  by  privately  steal- 
ing or  by  open  and  violent  assult  The  latter,  usually 
termed  "  Robbery,"  will  be  treated  of  first,  the  former 
comprising  all  other  cases  of  stealing  from  the  person. 

Definition  of        Robbery  is  the  felonious  and  forcible  taking  from 

robbery.  ^  ° 

the  person  of  another,  or  in  his  presence,  against  his 
will,  of  any  money  or  goods  to  any  value,  by  violence, 
or  putting  him  to  fear.  The  rules  of  larceny  in  general 
apply,  and  therefore  the  prosecution  must  prove  the 
same  points  as  in  larceny,  and  certain  others  in  addi- 
tion. 

The  force  or         The  gist  of  this  crime  is  the  force  or  bodily  fear.     It 
o  iy  ear.      .g  ^   necessaTy   ^  shew  that   both   were   present. 

Though  no  violence  was  used,  it  will  suffice  if  it  can 
be  proved  that  the  goods  were  delivered  to  the  prisoner 
by  the  party  robbed  under  the  impression  of  a  certain 
The  fear.  degree  of  fear  and  apprehension.  What  is  that  degree 
of  fear  ?  On  the  one  hand,  the  fear  is  not  confined  to 
an  apprehension  of  bodily  injury,  and,  on  the  other 
hand,  it  must  be  of  such  a  nature  as  in  reason  and 
common  experience  is  likely  to  induce  a  person  to  part 
with  his  property  against  his  will,  and  to  put  him,  as  it 
were,  under  a  temporary  suspension  of  the  power  of 


(a)  s.  69.    As  to  the  venue,  v.  ft.  70.     Larceny  by  agents,  bankers, 
trustees,  ic,  will  be  noticed  under  the  title  "Embezzlement.'1 
(6)  As  to  piracy  or  robbery  on  the  high  seas,  v.  p.  42. 
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exercising  it  through  the  influence  of  the  terror  im- 
pressed (c).  It  is  not  necessary  that  the  danger  should 
be  impending  on  the  person  of  the  party  robbed ;  it 
may  be  on  those  dear  to  him,  as  his  children,  or  on  his 
house  (d).  There  is  no  reason  why  the  personal  char- 
acter of  the  person  robbed  should  lighten  the  offence 
of  the  robber;  therefore  it  is  not  necessary  to  prove 
that  the  fear  actually  existed,  if  it  be  shewn  that  the 
circumstances  are  such  as  are  calculated  to  create  a 
fear  of  the  nature  indicated.  And  if  this  be  shewn,  the 
resort  to  some  pretence  by  the  offender  will  not  divest 
the  act  of  the  character  of  robbery ;  as  if  a  person  with 
a  sword  begs  alms ;  by  the  same  means  compels  some 
one  to  swear  that  he  will  return  with  money,  the  fear 
of  the  menaces  still  continuing  to  operate  when  the 
money  is  delivered. 

Though  there  be  no  fear,  yet  if  there  is  actual  farce  The  force  or 
or  violence,  it  is  a  robbery ;  as  where  the  prisoner  knocks 
down  the  prosecutor  from  behind,  and  steals  from  him 
his  property  while  he  is  insensible  on  the  ground.  But 
the  rule  appears  to  be  well  established  that  no  sudden 
taking  or  snatching  of  property  unawares  from  a  person 
is  sufficient  to  constitute  robbery  unless  some  injury  be 
done  to  the  person,  or  there  be  a  previous  struggle  for 
the  possession  of  the  property,  or  some  force  used  to 
obtain  it  (e). 

The  force  or  fear  must  precede  or  accompany  the  t*1*  force,  &&, 
taking,  so  that  a  subsequent  scuffle  or  putting  to  fear  subseauent  to 
in  order  to  keep  the  property  will  not  constitute  athe      ng* 
robbery. 

To  constitute  a  taking,  the  robber  must    actually  Possession  of 
obtain  possession  of  the  goods ;  so  that  it  would  not  be  must  be  taken. 


(c)  R  v.  DonnaJly,  2  East,  P.  C.  713. 

id)  R.  v.  AstUy,  2  East,  P.  C.  729. 

(e)  Arch.  451  ;  R,  v.  Steward,  2  East,  P.  G.  702. 
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robbery  to  cut  a  man's  girdle  in  order  to  get  his  purse, 
the  purse  thereby  falling  to  the  ground,  if  the  robber 
was  compelled  to  run  off  before  he  could  take  it  up. 

■ 
The  taking  The  taking  must  be  from  the  person,  or  in  the  pre- 

the  person,  or  wm*  of  the  party  robbed.     Thus  it  is  robbery  to  put  a 

ience*  &c!  man  "*  ^ear> an(^  ^en  *n  k*8  presence  to  drive  away  his 
cattle.  So  also  by  threats  to  compel  him  to  deliver  up 
his  property,  though  the  robber  never  touch  his  person. 
In  the  case  of  simple  larceny,  there  must  be  some  sever- 
ance of  the  property.  In  robbery  there  must  be  some- 
thing more,  namely,  a  complete  removal  from  the  person 
of  the  party  robbed.  Bemoval  from  the  place  where 
it  is,  if  it  remains  throughout  with  the  person,  is  not 
sufficient  (/). 


Against  the 
will. 


Punishment. 


The  taking  must  be  against  the  will  of  the  person 
robbed.  Therefore  when  he,  through  a  third  party, 
procured  others  to  commit  the  robbery  in  order  that  he 
might  get  the  reward  upon  the  conviction,  it  was  held 
not  to  be  robbery  (g). 

Bobbery  may  be  punished  by  penal  servitude  to  the 
extent  of  fourteen  years  (A).  If  the  robbery  is  accom- 
panied  by  violence,  either  at  the  time  of,  or  immediately 
before,  or  immediately  after  such  robbery ;  or  if  the 
robbery,  or  assault  with  intent  to  rob,  is  by  a  person 
armed  with  any  offensive  weapon  or  instrument ;  or  if 
the  robbery  or  assault  with  intent  to  rob  is  by  two  or 
more  persons,  penal  servitude  to  the  extent  of  life  may 
be  awarded  (i).  By  a  later  statute,  in  the  case  of  a 
male,  sentence  of  private  whipping  once,  twice,  or 
thrice  may  be  added  (/). 


(/)  R.  v.  Thompson,  i  Mood.  C.  C.  78 ;  but  see  R,  ▼.  Lapier,  1  Leach, 
320. 

(g)  R.  v.  Meudanid,  Fost.  121,  128.  Cf.  R.  v.  Eggington,  p.  209 ; 
R.  v.  William*,  1  C.  &  K.  195. 

(A)  s.  4a 

(»)  *  43. 

(j)  26  &  27  Vict.  c.  44. 
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(f.)  Stealing  from  the  Person. 

Under  this  head  fall  all  other  cases  of  stealing  from  stealing  from 
the  person,  not  attended  by  violence  or  putting  to  eper1011, 
bodily  fear.  Of  this  nature  is  pocket-picking  when  the 
offence  is  committed  privily.  An  actual  taking  must 
be  proved,  inasmuch  as  the  nature  of  the  case  precludes 
there  being  anything  like  a  constructive  taking,  such 
as  the  delivery,  &a,  in  robbery. 

The  principles  of  robbery  as  to  the  severance,  taking, 
intent,  &c,  generally  apply.  The  punishment  is  the 
same  as  for  simple  robbery,  namely,  penal  servitude  to 
the  extent  of  fourteen  years  (k). 

(g.)  Assault  with  intent  to  rob. 

It  seems  convenient  to  notice  this  offence  here,  seeing  Assault  with 
that  the  evidence  upon  an  indictment  for  such  assault lntent  t0  rob* 
usually  proves  a  robbery  with  the  exception  of  a  taking 
and  carrying  away,  which  for  some  reason  are  not 
effected.  No  actual  violence  need  be  done,  but  any- 
thing done  in  the  presence  of  the  party  intended  to  be 
robbed,  with  reference  to  him,  in  furtherance  of  the 
intent  to  rob  him,  will  constitute  the  assault  (J).  Nor 
need  there  be  any  demand  of  money. 

The  punishment  for  this  felony  (save  and  except 
where  a  greater  punishment  is  provided  by  the  Act)  (m) 
is  penal  servitude  to  the  extent  of  five  years  (?i). 

If  on  an  indictment  for  robbery  the  jury  are  of  Verdict  of 
opinion  that  the  prisoner  did  not  commit  robbery,  butffiSiSfr 
did  commit  an  assault  with  intent  to  rob,  they  may  find  robbery, 
him  guilty  of  the  latter  offence,  and  he  will  be  punished 


(k)  &  40. 

(I)  Arch.  45S. 

(in)  These  cases  are  noticed  above. 

(n)  s.  42. 
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accordingly  (0).  But  on  an  indictment  for  assault  with 
intent  to  rob,  the  defendant  cannot  be  convicted  of  a 
common  assault  (j>). 


Post  office 
offence*. 


Offences  by 
post  office 
employes. 


Offences  by 
any  person. 


LARCENY,   ETC.,   IN   RELATION   TO   THE   POST   OFFICE. 

The  law  on  this  subject  is  contained  chiefly  in  the 
Post  Office  Act  (q).  Two  classes  of  offences  may  be 
distinguished,  according  as  the  offenders  are  (a)  Post 
office  employes;  (b)  Persons  generally,  whether  so 
employed  or  not. 

(a.)  For  a  person  employed  under  the  Post  Office. 

To  steal,  or  for  any  purpose  whatever  embezzle, 
secrete,  or  destroy  a  post-letter,  is  a  felony,  punishable 
by  penal  servitude  not  exceeding  seven  years,  or  im- 
prisonment not  exceeding  three  years.  If  the  letter 
contains  any  chattel,  money,  or  valuable  security,  the 
punishment  is  penal  servitude  to  the  extent  of  life,  or 
imprisonment  not  exceeding  four  years  (r).  If  the 
thing  stolen,  embezzled,  &c,  is  any  printed  matter; 
or  if  such  printed  matter  is  wilfully  detained  or 
delayed,  the  offence  is  a  misdemeanor,  punishable  by 
fine  or  imprisonment,  or  both  (*). 

» 

Contrary  to  his  duty,  to  open  or  procure  or  suffer  to 
be  opened  a  post-letter,  or  to  detain,  delay,  or  procure 
to  be  detained,  &c,  a  post-letter,  is  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both  (t). 

(b.)  For  any  person 

To  steal  from  a  post-letter  any  chattel,  money,  or 
valuable  security;  or  to  steal  a  post  letter-bag,  or  a 


(0)  *»  41. 

(p)  R,  v.  Woodhatt,  12  Cox.  24a. 
(q)  7  Wm.  4  &  I  Vict  c.  36. 
(r)  Ibid  s.  26. 
(«)   Ibid.  s.  32. 
(<)  Ibid.  s.  25. 
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post-letter  from  a  post  letter-bag,  or  from  a  post  office 
or  from  any  officer  of  the  post  office,  or  from  a  mail ;  or 
to  stop  a  mail  with  intent  to  rob  or  search  the  same, 
is  a  felony,  punishable  with  penal  servitude  to  the 
extent  of  life,  or  imprisonment  not  exceeding  four 
years  (u). 

To  steal  or  unlawfully  take  away  a  post  letter-bag 
sent  by  a  post  office  packet ;  or  to  steal  or  unlawfully 
take  a  letter  out  of  any  such  bag ;  or  to  unlawfully 
open  any  such  bag,  is  a  felony,  punishable  with  penal 
servitude  to  the  extent  of  fourteen  years,  or  imprison- 
ment not  exceeding  two  years  (a). 

To  fraudulently  retain,  or  wilfully  secrete,  keep,  or 
detain,  or  neglect  or  refuse  to  deliver  up  when  required 
by  an  officer  of  the  post  office,  a  letter  after  it  has  been 
delivered  by  mistake  or  found,  is  a  misdemeanor,  pun- 
ishable by  fine  and  imprisonment  (y). 

To  solicit  or  endeavour  to  procure  any  other  person 
to  commit  a  felony  or  misdemeanor,  punishable  by  the 
Post  Office  Acts,  is  a  misdemeanor,  and  is  punishable 
by  imprisonment  not  exceeding  two  years  (2). 

The  property  in  the  article  stolen,  whether  it  be  Property  laid 
bag,  letter,  or  money,  or  other  goods  contained  therein,  gcncraT" 
is  to  be  laid  in  the  postmaster-general  (a). 

In  connection  with  this  subject,  it  should  be  noticed  Telegrams, 
that  written  or  printed  messages  delivered  at  a  post 
office  for  the  purpose  of  being  transmitted  by  a  postal 
telegraph,  and  every  transcript  thereof  officially  made, 
are  deemed  post-letters  within  the  above  Act  (b).     For 

(«)  as.  27,  28, 41. 

{X)  88.  29,  41. 

(y)  *.  31. 

(2)  a.  36. 

(a)  b.  40.     As  to  venue,  see  s.  37. 
(6)  32  &  33  Vict.  c.  73,  s.  23. 
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officials  of  the  post  office  to  disclose  or  intercept  tele- 
graphic  messages  is  a  misdemeanor,  punishable  by 
imprisonment  not  exceeding  twelve  months  (c). 

EECEIVING   STOLEN   GOODS. 

Receiving  The  offence  of  receiving  stolen  property,  knowing  it 

w^enVfeiony,  to  have  been  stolen,  was  at  common  law  a  misdemeanor 

mea!!oRr.nli8de",  only-  BY  the  ^^rcenj  Act,  1 86 1,  it  is  made  a  felony 
if  the  principal  crime  (stealing,  &c.)  amounts  to  a 
felony  at  common  law  or  by  that  Act.  So  that  the 
only  case  in  which  receiving  still  continues  a  misde- 
meanor is  where  the  principal  crime  is  not  a  felony 
either  at  common  law  or  by  that  Act ;  for  example,  re- 
ceiving goods  obtained  by  false  pretences,  or  obtained 
by  means  of  the  felony  established  by  3 1  &  3  2  Vict, 
c.  1 1 6,  s.  1  (rf). 

How  a  receiver  Receivers,  where  the  principal  crime  amounts  to  a 
ffar^hefetafy  fel°ny  at  common  law  or  by  the  Larceny  Act,  may  be 
&c«  tried  in  either  one  of  two  capacities : — 

(i.)  As  accessories  after  the  fact  (i.e.,  of  larceny,  &c). 

(ii.)  As  committers  of  a  distinct  or  substantive 
felony — and  in  this  case,  whether  the  principal  has  or 
has  not  been  previously  convicted,  or  even  if  he  is  not 
amenable  to  the  criminal  law. 

The  statute  (e)  establishing  this  optional  mode  of 
proceeding,  enumerates  the  offenders  subject  thereto  as 
— those  who  receive  any  chattel,  money,  valuable  secu- 
rity, or  other  property  whatsoever,  the  stealing,  taking, 
extorting,  obtaining,  embezzling,  or  otherwise  dispos- 
ing whereof  amounts  to  a  felony  either  at  common  law 
or  by  virtue  of  that  Act,  knowing  the  same  to  have 
been  feloniously  stolen,  taken,  &c. 


(c)  31  &  32  Vict,  a  no,  8.  20. 

{d)  Ji.  v.  Smith,  L  R.  1  C.  C.  R.  266 ;  39  L.  J.  (M.C.)  112. 

(e)  24  &  25  Vict,  c  96,  a.  91. 
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The  larceny  or  other  felonious  taking  must  be  proved.  The  larceny, 
For  this  and  every  other  purpose  the  principal  felon  is 
a  competent  witness ;  but  of  course  the  jury  will  form 
their  own  opinion  as  to  the  weight  of  his  testimony ; 
and  if  the  thief  is  the  only  witness,  the  judge  will 
advise  an  acquittal  (/). 

Next,  it  must  be  proved  that  the  goods  were  received  The  reoemng. 
by  the  prisoner  into  his  actual  possession;  though  a 
manual  possession  is  not  necessary  (g).     The  goods 
being  found  in  his  possession  is  good  presumptive  evi- 
dence of  his  having  received  them. 

The  knowledge  of  the  prisoner  at  the  time  he  received  The  guilty 
the  goods  that  they  were  stolen,  is  proved  either  directly, 
by  the  evidence  of  the  principal  felon,  or  circumstan- 
tially, as  by  shewing  that  the  prisoner  bought  them 
much  under  their  value,  denied  that  he  had  them  in  his 
possession,  &c.  Evidence  may  also  be  given  that  there 
was  found  in  his  possession  other  property  stolen 
within  the  preceding  twelve  months.  And  again,  if 
evidence  has  been  given  that  the  stolen  property  has 
been  found  in  his  possession,  at  any  stage  of  the  pro- 
ceedings evidence  may  be  given  of  a  conviction  within 
the  five  years  immediately  preceding  of  any  offence 
involving  fraud  or  dishonesty.  But  in  this  last  case 
seven  days'  notice  in  writing  must  be  given  to  the 
accused  that  proof  is  intended  to  be  given  of  such 
previous  conviction  (A). 

The  allowing  evidence  of  a  previous  conviction  to  be  Evidence  of 
given  during  the  course  of  a  trial,  so  that  it  may  affect  ^^oSon. 
the  minds  of  the  jury,  is  an  exception  to  the  usual 
policy  and  practice  of  our  criminal  law.     As  a  rule,  the 
only  influence  which  a  previous  conviction  is  allowed 


(/)  JL  v.  Robinson,  4  F.  &  F.  43. 
(g)  R.  v.  Smith,  24  L.  J.  (M.C.)  135. 
(A)  34  &  35  Vict  c.  112,  a.  19. 
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to  exert  is,  after  the  verdict  has  been  given,  on  the 
judge  in  determining  the  sentence. 

Punishment  The  punishment  for  the  felonious  receiving  is  penal 
for  the  felony,  servitude  to  the  extent  0f  fourteen  years  (t).  But  re- 
ceiving a  post-letter,  a  post  letter-bag,  or  any  chattel, 
or  money,  or  valuable  security,  the  stealing,  or  taking 
or  embezzling,  or  secreting  whereof  amounts  to  a 
felony  under  the  Post  Office  Acts,  knowing  the  same  to 
have  been  feloniously  stolen,  &c,  and  to  have  been  sent 
or  to  have  been  intended  to  be  sent  by  post,  is  punish- 
able by  penal  servitude  to  the  extent  of  life,  or  impri- 
sonment not  exceeding  four  years  (k). 

for  the  mitde-  Where  the  principal  offence  is  a  misdemeanor  by  the 
Larceny  Act,  e.g.t  if  the  property  has  been  obtained  by 
false  pretences,  the  receiver,  knowing  that  the  property 
has  been  unlawfully  stolen,  taken,  obtained,  converted 
or  disposed  of,  is  also  guilty  of  a  misdemeanor,  punish- 
able by  penal  servitude  to  the  extent  of  seven  years  (l). 

for  the  offence      Where  the  principal  offence  is  punishable  on  sum- 

LTnm4le°n  mai7  ™nviction>  the  receiver  is  liab1^  on  summary 
conviction.       conviction,  to  the  same  punishment  to  which  the  prin- 
cipal is  liable  for  stealing  or  taking  such  property  on 
the   same    conviction  (i.e.,  the    firsts  second,  or  sub- 
sequent) (w). 

Count  for  Contrary  to  the  general  rule,  which  does  not  admit 

[ndictmeutfor  °'  different  felonies  beiug  charged' in  different  counts 
r£ewynd  °^  ^e  indictment  (n),  in  an  indictment  for  stealing  any  , 
property  it  is  lawful  to  add  a  count  or  counts  for  felo- 
niously receiving  the  same  or  any  part  or  parts  thereof. 
And  conversely,  in  an  indictment  for  receiving  it  is 
lawful  to  add  a  count  for  feloniously  stealing  the  same. 

(t)     B.  91. 

{k)  7  Wm.  4,  and  I  Vict  c.  36,  ea.  3c,  41. 
(I)  8.95. 
(to)  b.  97. 
(n)  v.  p.  343. 
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It  is  for  the  jury  to  say  of  which  offence  they  find  the 
prisoner  guilty;  or  if  there  are  more  prisoners  than 
one,  it  is  for  the  jury  to  say  which  are  guilty  of  each 
offence  (0). 

Any  number  of  receivers,  though  they  received  at  dif-  Trial  of  several 
ferent  times,  of  the  property  which  has  been  stolen  or  Peceiver§* 
otherwise  disposed  of  in  such  manner  as  to  amount  to  a 
felony  at  common  law  or  by  the  Larceny  Act,  may  be 
charged  with  substantive  felonies  (ie.,  of  receiving) 
in  the  same  indictment,  and  tried  together  (p ).  And, 
in  any  case,  upon  the  trial  of  two  or  more  indicted  for 
jointly  receiving,  the  jury  may  convict  one  or  more  of 
separately  receiving  (9). 

With  a  view  to  the  prevention  of  crimes  of  this  and  Penalties  on 
similar  descriptions,  it  has  been  provided  that  any  one  public  place* 

who  harbour 

who  keeps  a  lodging,  public,  beer,  or  other  house  or  thieve* admit 
place  where  intoxicating  liquors  are  sold,  or  any  place  J*0160  k0^8* 
of  public  entertainment  or  public  resort,  or  a  brothel, 
and  knowingly  lodges  or  harbours  thieves  or  reputed 
thieves,  or  allows  the  deposit  of  goods  therein,  having 
reasonable  cause  for  believing  them  to  be  stolen,  is 
liable  to  a  penalty  not  exceeding  ^10,  or,  in  default  of 
payment,  imprisonment  not  exceeding  four  months ;  or 
instead,  or  in  addition  to  such  punishment,  the  court 
may  require  him  to  enter  into  recognizances  for  keep- 
ing the  peace  or  being  of  good  behaviour.  There  are 
also  provisions  for  the  forfeiture  of  licences  on  such 
conduct  (r).  Power  is  given  under  certain  circum- 
stances to  search  for  stolen  property,  even  without  a 
search  warrant  ($). 

If  a  pawnbroker  is  convicted  of  receiving  stolen  Pawnbroker 

°  receiving. 

(0)  a.  92. 

ip)  «-  93. 

(?)  *•  94- 

(r)  ^4  &  35  Vict.  c.  1 12,  88.  10,  II. 

{»)  Ibid.  a.  16. 
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goods  knowing  them  to  be  stolen  (or  of  any  fraud  in 
his  business),  the  court  may  direct  that  his  licence 
shall  cease  to  have  effect  (t). 

Recent  posses-      We  frequently  hear  of  the  so-called  doctrine  of 
8l0n*  Recent  Possession,  that  is,  of  the  possession  of  property 

within  a  short  time  after  it  has  been  stolen.  Why  a 
matter  of  mere  common  sense  should  be  elevated  to 
the  style  of  a  "  doctrine,"  it  is  not  easy  to  see.  What 
is  meant  is  only  that,  according  to  the  circumstances 
of  the  case,  the  recent  possession  is  evidence  that  the 
person  in  possession  stole  the  property,  or  received  it 
knowing  it  to  have  been  stolen.  This  evidence  may  be 
of  the  strongest,  or  of  hardly  any  weight  at  alL  It 
will  vary  not  only  according  to  the  length  of  time,  but 
also  according  to  other  considerations,  one  of  the  chief 
of  which  is  the  nature  of  the  property,  whether  it  be 
of  a  description  which  can  easily  pass  from  one  person 
to  another.  Thus  the  possession  of  a  diamond  ring 
a  year  after  the  theft  would  be  more  indicative  of  a 
felonious  intent  than  the  possession  of  a  pound  of 
cheese  after  the  lapse  of  a  week  (u). 


(0  35  &  36  Vict-  c-  93i  »•  38. 

(u)  R  v.  Partridffe,  7  C.  &  P.  551  ;  JL  ▼.  Langmead,  L.  &  C.  427 ;  R.  v. 
Deer,  32  L.  J.  (M.C.)  33. 
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CHAPTER  II. 

EMBEZZLEMENT. 

Embezzlement  may  be  defined  as  the  unlawful  appro-  Embezzlement 

...         .      »  •        . i_  a.  i     i      «  defined  and 

pnation  to  his  own  use  by  a  servant  or  clerk  of  money  distinguished 
or  chattels  received  by  him  for  and  on  account  of  his  fr°mlarc«ny- 
master  or  employer.  It  differs  from  larceny  by  clerks 
or  servants  in  this  respect :  embezzlement  is  committed 
in  respect  of  property  which  is  not  at  the  time  in 
the  actual  or  legal  possession  of  the  owner,  whilst 
in  larceny  it  is.  An  example  will  illustrate  the  dis- 
tinction. A  clerk  receives  j£20  from  a  person  in  pay- 
ment for  some  goods  sold  by  his  master ;  he  at  once 
puts  it  into  his  pocket,  appropriating  it  to  his  own 
use ;  this  is  embezzlement.  The  clerk  appropriates  to 
his  own  use  j£20  which  he  takes  from  the  till;  this 
is  larceny.  The  line  of  demarcation  between  the  two 
offences  appears  sometimes  to  be  very  finely  drawn  (x). 
This  would  be  liable  to  work  injustice,  were  it  not  for 
a  provision  to  which  we  shall  shortly  have  to  refer  (y). 


The  principal  points  to  be  noticed  are  the  follow- 


ing :- 


(i.)  Proof  that  the  prisoner  was  employed  as  clerk 
or  servant. 

(ii)  Proof  of  his  receipt  for,  or  in  the  name  of,  or  on 
account  of,  the  employer  or  master. 

(iii.)  Proof  of  the  unlawful  appropriation. 


(x)  It  is  urged  that  there  is  no  ground  for  preserving  the  distinction. 
This  would  especially  be  the  case  if  the  principle  of  possession  of  the 
servant  being  the  possession  of  the  master  had  been  interpreted  with 
the  same  latitude  in  criminal  and  civil  cases. — Rosa  463. 

(y)  ▼.  P-  236. 


! 

i 
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(i).  Proof  of  the  Employment  as  Clerk  or  Servant. 

Employment         It  is  for  the  jury  to  determine  whether  the  prisoner 
servant.  °r       is  a  clerk  or  servant  within  the  meaning  of  the  statute, 

the  court  explaining  what  is  necessary  to  constitute 

such  a  relation. 

The  clerks  or  servants  need  not  be  in  the  employ- 
ment of  those  in  trade.  The  particular  name  by  which 
they  are  called,  as  accountant,  collector,  overseer,  &c, 
is  not  material  if  the  general  relationship  can  be 
proved  (z).  It  is  a  very  difficult  matter  to  determine 
whether  the  required  relationship  exists.  The  various 
tests  which  have  been  suggested  all  appear  in  turn  to 
have  been  overruled.  The  employment  need  not  be 
continuous,  for  it  was  held  to  be  embezzlement  though 
the  prisoner  was  employed  to  receive  in  a  single  instance 
only  (a).  The  mode  of  remuneration  for  service  is  not 
decisive,  that  is,  whether  by  commission  or  by  salary. 
This  will  not  distinguish  an  agent  from  a  servant  (b). 
Nor  will  a  participation  in  the  profits  of  the  sale  pre- 
vent the  character  of  servant  from  arising  (c).  The 
question  is  not  decided  by  the  consideration  whether 
the  whole  or  only  a  part  of  a  man's  time  is  devoted  to 
the  other's  business  (d),  nor  whether  he  is  bound  to 
obey  the  latter's  directions  (e).  A  person  who  is  em- 
ployed as  servant  by  several  is  considered  the  indi- 
vidual servant  of  each  (/). 

Embezzlement      Embezzlement  by  persons  employed  in  the  public 
officers!"5        service,  or  by  police  constables,  of  any  chattel,  money, 


(2)  v.  R.  v.  Squire,  R.  &  R.  349. 

(a)  R.  v.  Hughes,  I  Mood.  C.  C.  370. 

(6)  R.  v.  Bailey,  12  Cox,  56. 

(c)  R.  v.  Atkinson,  2  Mood.  C.  G.  278. 

{d)  R.  v.  TUe,  30  L.  J.  (M.O.)  142. 

(e)  v.  R.  v.  Spencer,  R.  &  R.  299. 

(/)  3  Stark,  N.  P.  70.  The  reader  is  referred  to  the  cases  given  by 
Archbold,  Roscoe,  Ac.,  for  a  fuller  examination  of  this  difficult  point, 
whether  the  relationship  required  by  the  statute  exists ;  v.  especially 
R.  v.  Negus,  L.  R  2  0.  C.  R.  34 ;  42  L.  J.  (M.C.)  62. 
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or  valuable  security,  which  is  intrusted  to,  or  received, 
or  taken  into  possession  by  virtue  of  their  employment, 
is  subjected  to  generally  the  same  consequences  as  if 
the  embezzlement  were  from  an  ordinary  master  (g). 

(ii.)  The  Receipt  for,  &c.,  the  Master. 

The  mere  fact  of  receipt  is  usually  proved  by  the  what  win 

v  .  i_  n        a.      j.\.  constitute  a 

person  who  gave  the  money,  &c,  to  the  prisoner,  or  receipt  for, 
by  his  own  admission.  That  he  received  it  for,  in  the  ^ter6 
name  of,  or  on  account  of  his  master,  the  jury  may 
infer  from  the  circumstances  of  the  case.  But  it  will 
not  be  embezzlement  if  the  prisoner  received  the 
money  from  his  master  in  order  to  pay  to  a  third 
person  (A).  Nor  if  the  money  is  already  constructively 
in  the  possession  of  the  master  by  the  hands  of  any 
other  clerk  or  servant  (t).  It  is  immaterial  that  the 
money  was  not  really  due  to  the  master.  The  receipt 
need  not  now  be  by  virtue  of  his  employment  in  order 
to  constitute  embezzlement ;  and  therefore  it  may  be 
embezzlement,  though  the  servant  had  no  authority 
to  receive.  But  it  is  necessary  that  the  money,  &a, 
should  be  the  property  of  the  master  when  received  by 
the  servant,  and  therefore  money  appropriated  by  a 
servant  in  consideration  of  work  which  the  prisoner 
did  by  the  unauthorized  use  of  his  master's  Jools,  the 
payer  contracting  with  the  servant  only,  does  not 
constitute  embezzlement  (£). 

(iii.)  The  unlawful  Appropriation. 

The  usual  evidence  given  of  the  appropriation  is,  The  appro- 
that  having  received  the  money,   &c,  the   prisoner  P"**100, 
denied  the  receipt,  or  accounted  for  other  moneys 
received  at  the  same  time,  or  after,  and  not  for  it,  or 


(g)  24  &  25  Vict  c  96,  s.  70.    Larceny  by  the  above,  v.  p.  221. 

\h)  R.  v.  Smith,  R  &  R  267. 

(t)  R,  v,  Wright,  27  L.  J.  (M.C.)  65. 

(£)  K  v.  OuUum,  L.  R  2  C.  C.  R  28 ;  42  L.  J.  (M.G.)  64. 
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rendered  a  false  account,  or  practised  some  other  deceit 
in  order  to  prevent  detection  (Z). 

The  mere  non-payment  to  the  master  of  money 
which  the  prisoner  has  charged  himself  in  his  master's 
book  with  receiving  is  not  embezzlement  (m).  But,  on 
the  other  hand,  it  is  no  defence  to  merely  shew  that  he 
entered  the  receipt  correctly  in  the  master's  book  (n). 
If,  instead  of  denying  the  appropriation  of  property, 
the  prisoner,  in  rendering  his  account,  admits  the 
appropriation,  alleging  a  right  in  himself,  no  matter 
how  unfounded,  or  setting  up  an  excuse,  no  matter 
how  frivolous,  his  offence  in  taking  and  keeping  is 
no  embezzlement  (0).  But  where  it  is  the  prisoner's 
duty,  at  stated  times,  to  account  for  and  pay  over  to 
his  employer  the  money  received  during  those  intervals, 
his  wilfully  omitting  to  do  so  is  embezzlement,  and 
equivalent  to  a  denial  of  the  receipt  of  them  (p). 

Specific  sum         It  appears  that  now  some  specific  sum  must  be 

to  e  prov   .    proved  to  have  been  embezzled.     It  will  not  suffice  to 

prove  a  general  deficiency  in  the  prisoner's  accounts  (q). 

Three  acts  of  There  may  be  charged  in  the  same  indictment,  and 
maybe6™8  the  defendant  may  be  tried  at  the  same  time  for, 
charged.         any   number  0f  distinct  acts   of   embezzlement,  not 

exceeding  three,  which  may  have  been  committed  by 
him  against  Her  Majesty,  or  against  the  same  master 
or  employer,  within  six  months  from  the  first  to  the 
last  of  such  acts  (r).  As  we  have  already  seen,  a 
person  indicted  for  embezzlement  may  be  found  guilty 
of,  and  punished  for,  larceny,  and  vice  versd  (s). 

{1)   Arch.  Q.  S.  540. 
(m)  R  v.  Hodgson,  3  C.  k  P.  422. 
(n)  R.  v.  Litter,  26  L.  J.  (M.C.)  26. 
(0)   R.  v.  Norman,  C.  &  Mar.  501. 
(p)  R.  v.  Jackson,  1  C.  4K  384. 

\q)  R.  v.  Lloyd  Jones,  8  C.  &  P.  288 ;  R.  v.  WoUtenliolme,  11  Cox, 
313  ;  see  Rose.  457. 

(r)  24  &  25  Vict.  c.  96,  s.  71. 
(*)  Ibid.  a.  72,  v.  p.  218. 
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The  punishment  for  embezzlement  is  penal  servitude  Punishment 
to  the  extent  of  fourteen  years  (t). 

The  summary  jurisdiction  given  by  the  Summary  summary 
Jurisdiction  Act,   1879  (u),  to  the  justices  in  petty jurUdiction- 
session  is  the  same  in  cases  of  embezzlement  as  in 
larceny. 

Falsification  of  Accounts. 

An  offence  of  a  kindred  nature  may  be  noticed  Falsification 
here.     For  a  clerk,  officer,  servant,  or  other  employ*  to  of  account8' 
wilfully  and  with   intent  to    defraud,  destroy,  alter, 
mutilate,  or  falsify  any  of  his  employer's  books,  papers, 
accounts,  &c,  or  make  false  entries  therein,  is  punish- 
able by  penal  servitude  to  the  extent  of  seven  years  (x). 

Embezzlement  by  Bankers,  Merchants,  Brokers,  Attorneys, 
Agents,  or  Factors. 

If  any  such  person  is  intrusted  with  any  money  or  Embezzlement 
security,  with  a  direction  in  writing  to  apply  the  same  „£&  JthenT 
for  any  specified  purpose,  or  to  any  specified  person, * *£*£% ^J** 
and  he,  in  violation  of  good  faith,  and  contrary  to  the  special  pur- 
terms  of  such  direction,  converts  the  same  to  his  own  p°"e* 
use,  or  the  use  of  any  person  other  than  the  one  by 
whom  he  is  so  intrusted;  or  (b)  if,  having  been  in- 
trusted as  one  of  the  above  with  any  chattel  or  valuable 
security,  or  any  power  of  attorney  for  the  sale  or 
transfer  of  any  share  or  interest  in  any  stock  or  fund, 
for  safe  custody  or  for  any  special  purpose,  without 
authority  to  sell,  negotiate,  transfer,  or  pledge,  he,  in 
violation  of  good  faith  and  contrary  to  the  object  or 
purpose  specified,  sells,  negotiates,  transfers,  pledges, 
or  in  any  manner  converts  to  his  own  use,  or  that  of 
some  other  person  than  the  one  by  whom  he  is  in* 
trusted,  such  chattel  or  security  or  the  proceeds  thereof, 


(0  24  &  25  Vict  c.  96,  a.  68. 
(u)  42  &  43  Vict.  c.  49. 
(x)  38  &  39  Vict.  c.  24. 
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Bankers,  &c. 
dealing  with 
property 
intrusted  to 
them. 


or  the  share  or  interest  to  which  the  power  of  attorney 
relates,  he  is  guilty  of  a  misdemeanor,  and  is  liable  to 
penal  servitude  to  the  extent  of  seven  years  (y).  There 
is  a  saving  in  this  section  exempting  from  such  liability 
trustees  and  mortgagees ;  also  bankers,  &c.,  in  receiv- 
ing money  due  on  securities,  or  disposing  of  securities 
on  which  they  have  a  lien. 

It  is  a  misdemeanor,  attended  with  the  same  punish- 
ment, for  a  banker,  merchant,  broker,  attorney,  or  agent, 
with  intent  to  defraud,  to  sell,  negotiate,  &c,  any  pro- 
perty with  which  he  is  intrusted  for  safe  custody  (z). 
So  also  for  any  person  intrusted  with  a  power  of  attor- 
ney for  the  sale  or  transfer  of  any  property,  to  fraudu- 
lently sell,  transfer,  or  otherwise  convert  it  to  his  own 
use,  or  that  of  any  person  other  than  the  one  by  whom 
he  is  intrusted  (a). 


Facton  or  Factors  or  agents  intrusted,  for  the  purpose  of  sale 

ing  property  or  otherwise,  with  the  possession  of  any  goods  or  of 
intrusted  to  any  document  of  title  to  goods,  who,  without  the 
authority  of  the  principal,  for  their  own  use  or  that 
of  any  person  other  than  the  one  by  whom  they  are 
so  intrusted,  and  in  violation  of  good  faith,  make  any 
consignment,  deposit,  transfer,  or  delivery  of  any  such 
goods  or  document,  by  way  of  pledge,  lien,  or  security 
for  any  money  or  valuable  security,  borrowed  by  them 
(the  factors,  &c.) ;  or  (b),  without  authority,  &c,  ac- 
cept any  advance  of  any  money  or  valuable  security  on 
the  faith  of  any  contract  or  agreement  to  consign,  &c., 
such  goods  or  document,  are  guilty  of  a  misdemeanor, 
and  punished  as  above.  So  also  are  clerks  or  others 
knowingly  and  wilfully  assisting  in  carrying  out  the 
Saving  clause,  af  oresaid  measures.  A  saving  clause  is  added  that  the 
factor  or  agent  will  not  be  liable  for  consigning,  &c, 

(y)  24  &  25  Vict  a  96,  a.  75.  An  attorney  intrusted  with  moneys 
"  for  investment "  does  not  come  within  the  meaning  of  this  section. 
R.  v.  Newman,  8  Q.  B.  D.  706 ;  46  L.  T.  N.  S.  394. 

(z)  Ibid.  b.  76. 

(a)  Ibid.  8.  77. 
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if  the  property  is  not  made  a  security  for  or  subject  to 
the  payment  of  any  greater  sum  of  money  than  the 
amount  which,  at  the  time  of  the  consignment,  was  due 
and  owing  to  such  agent  from  his  principal,  together 
with  the  amount  of  any  bill  of  exchange  drawn  by  or 
on  account  of  such  principal,  and  accepted  by  the 
factor  or  agent  (ft). 

Embezzlement  by  Trustees. 

For  a  trustee  (or  his  representative,  s.   1)  of  pro-  Embezzlement 

K«  ^1*11  ftil AAA. 

perty  for  the  use  of  some  other  person,  or  for  any 
public  or  charitable  purpose,  with  intent  to  defraud,  to 
convert,  or  appropriate  the  same  to  his  own  use,  or  that 
of  any  other  person  than  the  person  aforesaid,  or  for 
any  purpose  other  than  such  public  or  charitable  pur- 
pose; or  (b),  to  otherwise  dispose  of  or  destroy  the 
property,  is  a  misdemeanor,  punishable  by  penal  servi- 
tude to  the  extent  of  seven  years.  But  no  criminal 
proceedings  may  be  taken  without  the  sanction  of  the 
Attorney-General.  And,  if  civil  proceedings  have  been 
taken  against  the  trustee,  the  person  who  has  taken 
such  proceedings  may  not  commence  any  prosecution 
under  this  section  without  the  sanction  of  the  court  or 
judge  of  such  civil  proceedings  (c). 

Embezzlement  by  Directors,  Officers,  and  Members  of  Public 
Companies  and  Corporate  Bodies. 

The  following  offences  are  misdemeanors  punishable  offences  by 
by  penal  servitude  to  the  extent  of  seven  years : —  rectore, 

For  a  director,  member,  or  public  officer  of  a  body  Appropriating 
corporate  or  public  company,  to  fraudulently  take  or  property, 
apply  to  his  own  use,  or  any  use  or  purpose  other  than 
the  uses  or  purposes  of  such  body  or  company,  any  of 
the  property  of  the  body  or  company  (rf). 

(6)  24  &  25  Vict  c.  96,  ■.  78. 

(e)  Ibid.  8.  8a 
{d)  Ibid.  s.  81. 
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Receiving 
without  enter- 
ing in  the 
books. 


For  a  director,  public  officer,  or  manager  of  such 
body  or  company,  to  receive  or  possess  himself  of  any 
of  the  property  of  the  company,  &c,  otherwise  than  in 
payment  of  a  just  debt  or  demand,  and,  with  intent  to 
defraud,  to  omit  to  make  or  have  made  a  full  and  true 
entry  thereof  in  the  books  and  accounts  of  the  com- 
pany (e). 


Fraudulent 
falsification  of 
the  books. 


Making  false 

statements, 

&c. 


For  a  director,  manager,  public  officer,  or  member, 
with  intent  to  defraud,  to  destroy,  alter,  mutilate,  or 
falsify  any  book,  paper,  writing,  or  valuable  security, 
belonging  to  the  body  or  company ;  or  (b)  to  make  or 
concur  in  making  any  false  entry,  or  to  omit  or  concur 
in  omitting  any  material  particular  in  any  book  of 
account  or  other  document  (/). 

For  a  director,  manager,  or  public  officer  to  make, 
circulate,  or  publish,  or  concur  in  making,  &c.,  any 
written  statement  or  account  which  he  knows  to  be 
false  in  any  material  particular,  with  intent  to  deceive 
or  defraud  any  member,  shareholder,  or  creditor  of 
such  body  or  company,  or  with  intent  to  induce  any 
person  to  become  a  shareholder  or  partner  therein,  or 
to  intrust  or  advance  any  property  to  such  body  or 
company,  or  to  enter  into  any  security  for  the  benefit 
thereof  (g). 


No  prosecu- 
tion if  there 
has  been  a 
disclosure  in 
a  civil  action. 


With  regard  to  these  cases  of  embezzlement  by 
bankers,  merchants,  attorneys,  agents,  or  factors, 
trustees,  directors,  officers,  or  members  of  bodies  cor- 
porate or  public  companies,  the  provisions  as  to  which 
are  contained  in  sects.  75  to  84  of  the  Larceny  Act,  it 
is  enacted  that  no  person  shall  be  convicted  of  any  of 
these  misdemeanors  if  he  shall,  at  any  time  previously 
to  his  being  charged  with  such  misdemeanor,  have  dis- 


(e)  24  &  25  Vict  c.  96. 
(/)  Ibid.  a.  83. 
(y)  Ibid.  s.  84. 
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closed  the  act  on  oath,  in  consequence  of  any  action 
which  shall  have  been  bond  fide  instituted  by  any  party 
aggrieved ;  or  if  he  shall  have  first  disclosed  the  same 
in  any  compulsory  examination  or  deposition  before 
any  court  upon  the  hearing  of  any  matter  in  bank- 
ruptcy or  insolvency  (A). 

For  a  director,  officer,  or  contributory  of  a  company  Falsification 
wound  up  under  the  Companies  Act,  1 862,  to  destroy,  company 
mutilate,  alter,  or  falsify  any  books,  papers,  writings, wound  up- 
or  securities,  or  to  make  or  be  privy  to  making  any 
false  or  fraudulent  entry  in  any  book  or  other  docu- 
ment of  the  company,  with  intent  to  defraud  or  deceive 
any  person,  is  a  misdemeanor,  punishable  by  imprison- 
ment  not  exceeding  two  years  (i). 

For  an  officer  of  a  savings  bank  to  receive  any  de-  Savings  bank*, 
posit  and  not  pay  over  the  same  is  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both  (A). 


(A)  24  &  25  Vict.  c.  96,  8.  85.  And  also  nothing  in  these  sections 
shall  entitle  any  person  to  refuse  to  answer  a  question  in  a  civil  pro- 
ceeding on  the  ground  that  it  tends  to  criminate  himself.— s.  85.  The 
criminal  proceeding  is  not  to  deprive  any  party  of  his  civil  remedy,  but 
the  conviction  is  not  to  be  evidence  in  such  civil  suit. — s.  86. 

(»')  25  &  26  Vict.  c.  89,  s.  166. 

(&)  26  &  27  Vict,  c  87,  8.  9.  False  statements,  returns,  &c,  by  rail- 
way companies,  v.  29  &  30  Vict.  c.  108,  ss.  15-17  ;  31  &  32  Vict  c.  119, 
••  5  !  34  &  35  Vict»  °-  78i  s.  10. 
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CHAPTER  III. 


FALSE     PRETENCES. 


False  pre- 
tenoes  distin- 
guished from 
larceny. 


It  is  difficult  to  correctly  define  the  offence  of  obtain- 
ing property  by  false  pretences.  In  some  cases,  on 
the  one  hand,  there  seems  little  to  distinguish  it  from 
larceny ;  and  in  others,  to  distinguish  it  from  a  mere 
non-criminal  lie.  The  most  intelligible  distinction 
between  false  pretences  and  larceny  has  been  thus  set 
forth  (T) :  "  In  larceny  the  owner  of  the  thing  stolen 
has  no  intention  to  part  with  his  property  therein  to 
the  person  taking  it,  although  he  may  intend  to  part 
with  the  possession ;  in  false  pretences  the  owner  does 
intend  to  part  with  his  property  in  the  money  or 
chattel,  but  it  is  obtained  from  him  by  fraud."  The 
line  between  the  two  crimes  is  very  narrow.  Thus,  A. 
intrusts  B.  with  a  parcel  to  carry  to  C.  D.  meets  B. 
and  alleges  that  he  is  C,  whereupon  B.  gives  him  the 
parceL  It  will  be  larceny  if  B.  had  not  authority  to 
pass  the  property ;  false  pretences  if  he  had  (m).  The 
difficulty  of  discriminating  arises  chiefly  where  there 
has  been  a  constructive  taking  only,  where  the  owner 
delivers  the  property,  though  the  possession  is  obtained 
by  fraud.  The  evil  which  might  arise  from  this  state 
of  things  is  to  some  extent  obviated  by  a  provision 
that  if  upon  an  indictment  for  false  pretences  it  is 
proved  that  the  defendant  obtained  the  property  in 
such  manner  as  to  amount  in  law  to  larceny,  he  is  not 
on  that  account  to  be  acquitted  (n).  Therefore  in 
cases  of  doubt  it  is  better  to  indict  for  false  pretences. 


(I)  Aroh.  374 ;  v.  White  v.  Garden,  10  G.  B.  927. 
(m)  v.  .ft.  v.  Walking,  1  Leach,  52a 
(n)  24  &  25  Vict  c.  96,  b.  88. 
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The  points  to  be  proved  on  an  indictment  for  false 
pretences  are  the  following : — 

i.  The  pretence  and  its  falsity. 

ii  That  the  property  or  some  part  thereof  was 
obtained  by  means  of  the  pretence. 

iii  The  intent  to  defraud. 

L  The  pretence  must  be  wholly  or  in  part  of  an  pretence  mugt 
existing  fact  (o) ;  for  example,  a  false  statement  of  one's  }*  °ff  an exi8t* 
name  and  circumstances  in  a  begging  letter.  But  a 
mere  exaggeration  will  not  suffice,  as  if  a  person 
actually  in  business  pretends  that  he  is  doing  a  very 
good  business  (p) ;  otherwise,  if  he  were  not  doing  any 
business  at  all  (q).  The  fact  must  be  an  existing  fact ; 
therefore  it  is  not  within  the  act  for  a  person  to  pre- 
tend that  he  will  do  something  which  he  does  not 
mean  to  do  (r).  But  a  promise  to  do  a  thing  may 
involve  a  false  pretence  that  the  promisor  has  the 
power  to  do  that  thing;  and  for  this  an  indictment 
will  lie  (s). 

Obtaining  additional  money  by  stating  that  a  larger 
amount  of  goods  is  delivered  than  is  known  to  be 
the  case,  is  within  the  statute  (t).  But  of  course  not 
every  breach  of  warranty  or  false  assertion  at  the  time 
of  a  bargain  will  be  treated  as  a  false  pretence  (u) ; 
for  example,  if,  in  selling  an  article  for  a  lump  sum, 
the  vendor  makes  a  false  representation  as  to  the 
weight  in  order  to  induce  the  purchaser  to  conclude 


(o)  "  It  may  be  laid  down  as  a  general  rule  of  interpretation  of  the 
statute,  that  wherever  a  person  fraudulently  represents  as  an  existing 
fact  that  which  is  not  an  existing  fact,  and  so  gets  money,  &c,  that  is 
an  offence  within  the  Act.'* — Arch.  515. 

(p)  R.  v.  Williamson,  1 1  Cox,  328. 

(q)  JL  v.  Crabb,  11  Cox,  85. 

(r)   JL  v.  Lee,  9  Cox,  304.    See  also  JL  v.  Speed,  46  L.  T.  N.  S.  174. 

(«)   JL  v.  Giles,  34  L.  J.  (M.C.)  50. 

(<)    R.  y.  Ragg,  29  L.  J.  (M.C.)  86. 

(w)  JL  v.  Codrington,  I  C.  &  P.  661. 
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the  bargain  (x).  However,  it  seems  clear  that  a  false 
representation  respecting  an  alleged  matter  of  definite 
fact  knowingly  made  is  a  false  pretence  within  the 
statute ;  even  although  the  representation  is  merely  as 
to  the  quality  of  the  goods  sold ;  as  when  the  prose- 
cutor was  induced  to  purchase  a  chain  on  the  repre- 
sentation that  it  was  fifteen  carat  gold,  whereas  it  was 
only  six  carat  (y).  But  if  the  representation  is  only 
what  is  matter  of  opinion,  and  amounts  merely  to 
exaggerated  praise,  the  party  is  not  criminally  liable ; 
as  where  the  defendant  said  his  spoons  were  equal  to 
Elkington's  (z). 

The  pretence,       The  false  pretence  need  not  be  expressed  in  words ; 
lowexpreaae  .  y.  w^  gugjce  jf  ftie  pretence  is  signified  in  the  conduct 

and  acts  of  the  party ;  for  example,  by  obtaining  goods 
upon  giving  in  payment  a  cheque  upon  a  banker  with 
whom  the  defendant  has  no  account,  he  believing  that 
it  would  not  be  paid  on  presentation  (a) ;  or  by  a 
person,  who  was  not  a  member  of  the  university,  ob- 
taining goods  fraudulently  at  Oxford  through  wearing 
a  commoner's  cap  and  gown  (b).  A  false  pretence 
made  through  an  innocent  agent  is,  of  course,  the 
same  as  if  made  by  the  defendant  himself. 

indictment  If  the  goods  are  obtained  by  means  of  a  forged 

for  forgery.  order,  note,  or  other  document,  the  party  should  be 
indicted  for  forgery,  seeing  that  the  punishment  for 
that  offence  is  much  more  severe.  But  the  pri- 
soner will  not  be  acquitted  for  the  false  pretence  on 
the  ground  that  he  might  have  been  indicted  for 
forgery  (c). 


(x)  R.  v.  Ridmoav,  3  F.  &  F.  838. 

(y)  R.  v.  AttUy,  L.  R.  1  C.  C.  R.  301 ;  40  L.  J.  (M.C.)  85. 

(z)  H.  v.  Bryaf^  26  L.  J.  (M.G.)  ^4. 

(a)  A  y.  Jachon,  3  Gamp.  370 ;  v.  R.  v.  Hazdton,  L  R  2  C.  C.  R, 
134;  44  L.  J.  (M.G.)  11. 

(b)  R.  v.  Barnard,  7  C.  &  P.  784. 

(c)  14  &  15  Vict.  0.  100,  «.  12. 
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It  will  suffice  if  the  falsity  of  the  substance  of  the 
pretence  is  proved,  although  every  particular  is  not 
established  (d). 

ii.  The  intent  to  defraud. 

As  in  other  cases,  the  intent  is   generally  to   be  The  intent  to 
gathered  from  the  facts  of  the  case.     It  is  sufficient   e  rau  * 
to  allege  in  the  indictment,  and  to  prove  at  the  trial, 
an   intent  to  defraud  generally,  without  alleging    or 
proving  an  intent  to  defraud  any  particular  person  (e). 

It  has  been  held  that  to  support  the  evidence  of  Evidence  of 
intent  to  defraud  proof  that  the  defendant  has  subse-  tence*1* 
quently  obtained  other  property  from  some  other  person 
by  the  same  pretence  is  not  admissible  (/) ;  but  that 
evidence  of  similar  false  pretence  on  a  prior  occasion  is 
admissible  (g). 

Obtaining  property  by  false  pretences  is  a  misde-  Punishment, 
meanor,  punishable  by  penal  servitude  to  the  extent 
of  five  years  (A).  It  is  subject  to  the  provisions  of 
the  Vexatious  Indictments  Act  (i).  As  we  have  seen, 
the  defendant  is  not  entitled  to  be  acquitted  for  the 
misdemeanor  because  the  facts  shew  that  the  offence 
amounts  to  larceny;  but  no  person  tried  for  such 
misdemeanor  is  liable  to  be  afterwards  prosecuted  for 
larceny  upon  the  same  facts  (£). 

Winning  at  play  by  fraud  is  punishable  as  for 
obtaining  money  by  false  pretences  (I). 

Closely  allied  to  the  offence  of  false  pretences  is  that 


id)  R.  v.  Bill,  R.  &  R.  190. 

(e)  24  &  25  Vict.  c.  96,  s.  88. 

(/)  R  v.  Holt,  30  L.  J.  (M.C.)  11. 

Q)  R.  v.  Franctt,  L  R.  2  C.  C.  R  128 ;  43  L.  J.  (M.C.)  97. 

(h)  24  &  25  Vict.  c.  96,  b.  88. 

(»)  ▼•  P.  359- 

(it)  24  &  25  Vict.  c.  96,  8.  88  ;  v.  12.  v.  Bulmer,  33  L.  J.  (M.C.)  171. 

(I)  8  &  9  Vict  c.  109,  s.  17.    See  also  R.  v.  O'Connor,  45  L.  T. 

N.  S.  512. 
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inducing  exe-  of  inducing  persons  by  fraud  to  execute  valuable  secu- 
abie^curitiel  *"#&*  For  any  person,  with  intent  to  defraud  or 
by  fraud.  injure  another,  by  any  false  pretence  to  fraudulently 
cause  or  induce  any  person  to  execute,  make,  accept, 
indorse,  or  destroy  the  whole  or  any  part  of  any  valu- 
able security ;  or  (b)  to  write,  impress,  or  affix  his 
name,  or  the  name  of  any  other  person,  or  of  any 
company,  firm,  or  co-partnership,  or  the  seal  of  any 
body  corporate,  company,  or  society,  upon  any  paper  or 
parchment,  in  order  that  the  same  may  be  afterwards 
made,  or  converted  into,  or  used,  or  dealt  with  as 
a  valuable  security,  is  a  misdemeanor,  punishable  as 
obtaining  by  false  pretences  (m). 


False  persona- 
tion 


FALSE  PERSONATION. 

The  obtaining  goods,  money,  or  other  advantage 
by  false  personation  is  a  crime  similar  to  false  pre- 
tences. At  common  law  false  personation  is  punishable 
as  a  cheat  or  fraud ;  but  certain  particular  cases  are 
dealt  with  by  statute.  This  crime  is  also  closely  con- 
nected with  forgery;  and  many  statutes  providing 
against  forgery  at  the  same  time  provide  against  false 
personation.  * 


of  seamen, 


Of  seamen,  soldiers,  &c. — For  a  person,  in  order  to 
receive  any  pay,  wages,  prize  money,  &c,  payable,  or 
supposed  to  be  payable,  or  any  effects  or  money  in 
charge,  or  supposed  to  be  in  charge,  of  the  Admiralty, 
falsely  and  deceitfully  to  personate  any  person  entitled, 
or  supposed  to  be  entitled,  to  receive  the  same,  is 
a  misdemeanor,  punishable  by  penal  servitude  to  the 
extent  of  five  years ;  or,  on  summary  conviction,  by 
imprisonment  not  exceeding  six  months  (n). 


of  soldiers, 


To   knowingly   and   wilfully  personate   or  falsely 
assume  the  name  or  character  of,  or  to  procure  others 


(wi)  24  &  25  Vict  c.  96,  8.  90. 

(n)  28  &  29  Vict.  c.  124,  s.  8;  v.  s.  9.    t 
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to  personate,  &&,  a  soldier  or  other  person  who  shall 
have  really  served,  or  be  supposed  to  have  served,  in 
Her  Majesty's  army  or  in  any  other  military  service,  or 
his  representatives,  in  order  to  receive  his  wages,  prize 
money,  &a,  due  or  payable,  or  supposed  to  be  due  or 
payable,  for  service  performed,  or  supposed  to  be  per- 
formed, is  a  felony,  punishable  by  penal  servitude  to 
the  extent  of  life  (0).  It  is  no  defence  to  an  indict- 
ment under  section  49  that  the  person  was  authorized 
to  personate  the  soldier ;  or  that  he  had  bought  from 
him  the  prize  money  to  which  the  latter  was  entitled  (jp). 

Owners  of  Stock,  &c. — To  falsely  and  deceitfully  of  ownera  of 
personate  the  owner  of  any  share  or  interest  in  any " 
stock,  annuity,  or  public  fund,  which  is  transferable 
at  the  Bank  of  England  or  Bank  of  Ireland ;  or  (b)  the 
owner  of  any  share  or  interest  in  any  capital  stock  of 
any  body  corporate,  company,  or  society  established  by 
charter  or  Act  of  Parliament ;  or  (c)  the  owner  of  any 
dividend  or  money  payable  in  respect  of  any  such  share 
or  interest,  and  thereby  to  transfer,  or  endeavour  to 
transfer,  any  such  share  or  interest,  or  receive,  or  endea- 
vour to  receive,  any  money  so  due,  as  if  the  offender 
were  the  true  and  lawful  owner,  is  a  felony,  punishable 
by  penal  servitude  to  the  extent  of  life  (y). 

To  obtain  property  in  general. — By  the  False  Per-  °{ owner*  of 
sonation  Act,  1874,  it  is  provided  that,  for  any  person  any  kind, 
to  falsely  and  deceitfully  personate  any  person,  or  the 
heir,  executor,  or  administrator,  wife,  widow,  next  of 
kin,  or  relation  of  any  person,  with  intent  fraudu- 
lently to  obtain  any  land,  chattel,  money,  valuable 
security,  or  property,  is  a  felony,  punishable  by  penal 
servitude  to  the  extent  of  life  (r). 

(o)  2  &  3  Whl  4,  c.  S3,  s.  49 ;  7  Geo.  4,  c.  16,  8.  38. 

{p)  R  v.  Lake,  11  Cox,  333. 

(q)  24  &  25  Vict.  o.  98,  s.  3  ;  v.  also  National  Debt  Act,  1870  (33  & 
34  Vict  c.  55,  «.  4) ;  India  Stock  (26  &  27  Vict.  c.  73.  ft.  14) ;  Com- 
panies Act,  1867  (30  &  31  Vict.  c.  131,  ft.  35). 

(r)  37  &  38  Vict.  c.  36,  8.  1 ;  v.  also  a.  2. 
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Persooatins  Bail. — Without  lawful  authority  or  excuse  (which  it 

ai  *  lies  on  the  accused  to  prove),  in  the  name  of  another 

person  to  acknowledge  any  recognizance  or  bail,  or 
any  cognovit  actionem,  or  judgment,  or  any  deed  or 
other  instrument,  before  any  court,  judge,  or  other 
person  lawfully  authorized  in  that  behalf,  is  a  felony, 
punishable  by  penal  servitude  to  the  extent  of  seven 
years  (s). 

CHEATING. 


what  cheats  Cheating  is  a  comprehensive  term,  including  in  its 
are  iu  icta  e.  w^eT  signification  False  Pretences,  False  Personation, 
and  other  crimes  which  are  specially  provided  for.  A 
cheat  at  common  law  is  the  fraudulent  obtaining  the 
property  of  another  by  any  deceitful  and  illegal  prac- 
tice or  token  which  affects  or  may  affect  the  public  (t). 
Thus,  the  leading  characteristic  of  such  a  cheat  is  the 
publicity  of  its  effects.  Therefore,  a  cheat  or  fraud 
effected  by  an  unfair  dealing  and  imposition  on  an 
individual  is  not  the  subject  of  an  indictment  at 
common  law.  Of  course  many  acts  of  cheating  are 
not  punishable  at  all  by  the  criminal  law ;  the  person 
wronged  being  left  to  its  remedy  by  civil  action. 

Cheats  at  The  chief  classes  of  offences  regarded  as  cheats  at 

common  aw.     commoil  jaw  ftre  ^q  f0U0Wing  : 

Against  public  justice,  e.g.,  counterfeiting  a  dis- 
charge. 

Against  public  health,  e.g.,  selling  unwholesome 
provisions. 

Against   public    economy,    e.g.9   by    using   false 
weights  or  measures. 


(f)  24  &  25  Vict.  c.  98, 8.  34.  Voters  at  elections,  parliamentary  and 
municipal,  35  &  36  Vict.  cc.  33,  60 ;  5  &  6  Wm.  4,  c.  76 ;  6  &  7  Vict, 
c.  18. 

(0  v.  2  Rubs.  520. 
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There  must  be  a  plausible  contrivance,  as  in  the 
last  instance,  against  which  common  prudence  could 
not  have  guarded.  Thus,  though  selling  by  false 
weights  or  measures  is  a  misdemeanor,  selling  under 
weight  is  merely  actionable. 

Apart  from  the  common  law  crime,  a  great  multitude  Deceits 
of  statutes  are  designed  to  restrain  and  punish  parti-  s^ute?    7 
cular  deceits,  or  deceits  in  particular  trades.  *  Amongst 
the  more  general  we  may  notice  the  laws  preventing 
cheating  by : — 

Counterfeit  trade-marks  (u). 
Fraudulent  conveyances  (z). 

The  general  punishment  for  this  misdemeanor  is  fine  Punishment, 
or  imprisonment,  or  both. 


(11)  v.  p.  125. 

(as)  13  Kliz.  c.  5  ;  27  Elk.  c  4.  Under  41  &  42  Vict  c.  49,  ft.  26,  any 
person  wilfully  committing,  or  being  party  to,  a  fraud  in  the  using  of 
any  weight,  measure,  scale,  balance,  steelyard,  or  weighing  machine,  is 
liable  to  a  fine  of  ^5.  For  other  common  law  cheats,  v.  2  Russ.  604, 
et  acq. 
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BURGLARY,  ETC. 

Burglary,        The  offence  of  Burglary  (in  the  strict  signification  of 
commonVw,    the  term)  is  thus  defined  at  common  law :  The  break- 
ing and  entering  of  the  dwelling  or  mansion-house  of 
another  in  the  night  time  with  intent  to  commit  a 
felony  (y).     The  limits  of  burglary  proper  have  been 
extended ;  and  the  punishment  of  other  crimes  closely 
connected  with  burglary  has  been  also  separately  pro- 
vided for  by  statute.     The  crime  is  thus  described  in 
by  the  Larceny  the  Larceny  Act :  "Whosoever  shall  enter  the  dwelling- 
Act*  house  of  another  with  intent  to  commit  any  felony 

therein,  or  being  in  such  dwelling-house  shall  commit 
any  felony  therein,  and  shall  in  either  case  break  out 
of  the  said  dwelling-house  in  the  night,  shall  be  deemed 
guilty  of  burglary  "  («). 

Four  points  present  themselves  for  consideration: 
the  time,  place,  manner,  and  intent. 

The  time.  L  Time. — Formerly  great  uncertainty  existed  as  to 

what  constituted  night — whether  it  was  the  interval 
between  sunset  and  sunrise,  whether  it  included  twi- 
light, &c.  The  matter  has  been  settled  by  statute. 
As  far  as  regards  burglary  and  other  offences  treated 


(y)  3  Inst  63. 

(z)  24  ft  25  Vict  c.  96,  a.  51.  "This  is  an  excellent  instance  of  the 
way  in  which,  by  the  combined  operation  of  common  and  statute  law, 
definitions  are  made,  as  it  were,  to  stand  on  their  heads.  The  common 
law  being  a  very  rude  system,  involving  great  severity  of  punishment, 
affixed  special  names  to  complications  of  crimes.  The  statute  law  took 
up  the  complicated  definition  as  the  starting  point,  and  inserted  minor 
offences  to  fill  up  the  gap  left  by  the  oommon  law." — Fitz.  St.  139. 
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of  in  the  Larceny  Act  the  night  is  deemed  to  commence 
at  nine  o'clock  in  the  evening,  and  to  conclude  at  six 
o'clock  on  the  following  morning  (a). 

Both  the  breaking  and  the  entering  must  take  place 
at  night  If  either  be  in  the  daytime,  it  is  not  burglary. 
But  the  breaking  may  take  place  on  one  night  and  the 
entering  on  another,  provided  that  the  breaking  is  with 
intent  to  enter,  and  the  entering  is  with  intent  to 
commit  a  felony  (b). 

ii.  Place. — It  must  be  the  dwelling-house  of  another.  The  place. 
To  constitute  a  dwelling-house  for  the  purposes  of  the 
statute  dealing  with  burglary  and  similar  offences  (the 
Larceny  Act),  the  house  must  be  either  the  place  where 
one  is  in  the  habit  of  residing,  or  some  building  between 
which  and  the  dwelling-house  there  is  a  communica- 
tion, either  immediate  or  by  means  of  a  covered  and 
inclosed  passage  leading  from  the  one  to  the  other; 
the  two  buildings  being  occupied  in  the  same  right  (c). 
It  must  be  the  house  of  another;  therefore  a  person 
cannot  be  indicted  for  a  burglary  in  his  own  house, 
though  he  breaks  and  enters  the  room  of  his  lodger 
and  steals  his  goods. 

■ 

The  decisions  as  to  what  places  satisfy  the  require- 
ments of  burglary  have  been  numerous,  and,  to  some 
extent,  conflicting.  We  may  gather  the  following 
facts : — 

The  building  must  be  of  a  permanent  character ;  The  nature  of 
therefore  a  tent  or  booth  will  not  suffice,  although  the  *  e  u    ln&- 
owner  lodge  there.     The  tenement  need  not  be  a  dis- 
tinct building ;  thus  chambers  in  a  college  or  inn  of 
court  will  suffice. 

As  to  the  nature  of  the  residence  which  is  necessary. — 

(a)  24  &  25  Vict  0,  96,  8.  1. 

(b)  R.  v.  Smith,  R.  k  R.  417. 

(c)  R  v.  Jcnkint,  R.  &  R.  224 ;  24  &  25  Vict  c.  96,  s.  53. 
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What  amounts  The  temporary  absence  of  the  tenant  is  not  material 
re«i  ence.    ^  ^e  ^  an  jnten^on  0f  returning,  though  no  one  be 

in  during  the  interval.  It  will  suffice  if  any  of  the 
family  reside  in  the  house,  even  a  servant  (d),  unless 
the  servant  is  there  merely  for  the  purpose  of  pro- 
tecting the  premises  (e).  It  seems  that  sleeping  is 
necessary  to  constitute  residence  (/). 


Where  part  of 
the  house  is 
let. 


In  the  case  of  hiring  a  part  of  a  house,  the  part  let 
off  may  be  considered  as  the  dwelling-house  of  the 
hirer  if  the  owner  does  not  himself  dwell  in  the  house, 
or  if  he  and  the  hirer  enter  by  different  doors ;  that 
is,  of  course,  provided  that  the  hirer  satisfies  the  other 
requirements  of  residence  given  above.  If  he  does  not, 
the  place  cannot  be  the  subject  of  burglary  at  all ;  it 
is  not  the  dwelling-house  of  the  lodger  or  tenant, 
because  there  is  no  residence ;  nor  of  the  owner,  be- 
cause it  is  severed  by  the  letting  (g).  But  if  the  owner 
himself,  or  any  of  his  family,  lie  in  the  house,  and 
there  is  only  one  outward  door  at  which  they  and  the 
lodger  enter,  the  lodger  is  regarded  as  an  inmate ;  and 
therefore  the  house  must  be  described  as  that  of  the 
owner  (A). 


The  manner. 


At  common  law  a  church  might  be  the  subject  of 
burglary ;  but  this  case  is  now  specially  provided  for 
by  statute  (i). 


iii.  Manner. — There  must  be  both  a  breaking  and  an 
entering. 


The  breaking.       As  to  the  breaking. — It  must  be  of  part  of  the  house; 
therefore  it  will  not  suffice  if  only  a  gate  admitting 


(<l)  R.  v.  Wertwood,  R.  &  R.  495. 

(e)  R  v.  Flannagan,  R  &  R  187. 

(/)  K  v.  Martin,  R.  &  R.  108. 

\g)  v.  Arch.  542,  543,  and  cases  quoted  there. 

(h)  v.  R.  v.  Roger*,  1  Leach,  89. 

(t)  v.  p.  256. 
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into  the  yard  is  broken.  But  the  breaking  is  not 
restricted  to  the  breaking  of  the  outer  wall,  or  doors, 
or  windows ;  if  the  thief  gains  admission  by  the  outer 
door  or  window  being  open,  and  afterwards  breaks  or 
unlocks  an  inner  door  for  the  purpose  of  plundering 
one  of  the  rooms,  it  is  burglary  (A).  This  will  apply 
especially  to  the  case  of  servants,  lodgers,  &c.,  who  are 
lawfully  in  the  house.  Breaking  chests  or  cupboards 
does  not  satisfy  the  requirements  of  burglary. 

The  breaking  is  either  actual  or  constructive.  Actual,  Actual  break- 
when  the  offender,  for  the  purpose  of  getting  admission 
for  any  part  of  his  body,  or  for  a  weapon  or  other 
instrument,  in  order  to  effect  his  felonious  intention, 
breaks  a  hole  in  the  wall  of  a  house,  breaks  a  door  or 
window,  picks  the  lock  of  a  door,  or  opens  it  with  a 
key,  or  even  by  lifting  the  latch,  or  unlooses  any 
other  fastening  to  doors  or  windows  which  the  owner 
has  provided  (Z).  It  is  not  burglary  if  the  entry  is 
made  through  an  open  window  or  door,  or  through  an 
aperture  (other  than  a  chimney),  provided  that  the 
thief  does  not  break  any  inner  door.  Nor  is  raising  a 
window  which  is  already  partly  open ;  but  it  has  been 
decided  that  lifting  the  flap  of  a  cellar  which  was  kept 
down  by  its  own  weight  was  burglary  (m). 

The  breaking  is  constructive,  where  admission  is  Constructive 
gained  by  some  device,  there  being  no  actual  breaking.  reft  lng' 
As,  for  example,  to  knock  at  the  door  and  then  rush  in 
under  pretence  of  taking  lodgings,  and  fall  on  and  rob 
the  landlord ;  or  to  procure  a  constable  to  gain  admit- 
tance in  order  to  search  for  traitors,  and  then  to  bind 
the  constable  and  rob  the  house.  These  are  breaches 
sufficient  to  constitute  burglary,  for  the  law  will  not 
suffer  itself  to  be  trifled  with  by  such  evasions  (n).     So 

(£)  JR.  v  Johnson,  2  East,  P.  G.  488. 
(I)  3  Inst.  64  ;  1  Hale,  P.  C.  552. 
(m)  R.  v.  RuueU,  1  Mood,  G.  G.  377. 
(n)  4  BI.  226. 
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for  servants  to  conspire  with  a  robber,  and  let  him  into 
the  house  at  night,  is  a  burglary  in  both.  To  obtain 
admission  to  a  house  by  coming  down  the  chimney  is 
sufficient,  for  the  chimney  is  as  much  closed  as  the 
nature  of  things  will  admit;  but  getting  through  a 
hole  in  the  roof  left  to  admit  light  is  not  (o). 


Entry. 


As  to  the  entry. — The  least  degree  of  entry  with  any 
part  of  the  body,  or  with  any  instrument  held  in  the 
hand,  will  suffice;  for  example,  stepping  over  the 
threshold,  putting  a  finger  or  hook  in  at  the  open 
window  in  order  to  abstract  goods. 


Breaking  out.  Though  formerly  there  were  doubts  on  the  subject, 
it  is  now  provided  by  statute  that  it  is  burglary  for  a 
person  who  has  entered  the  dwelling-house  of  another 
with  intent  to  commit  a  felony  therein,  or  for  a  person 
who  in  such  dwelling-house  (e.g.,  a  servant)  has  com- 
mitted a  felony  therein,  to  break  out  (p). 

Attempt.  When  the  breaking  with  intent  to  commit  a  felony 

is  proved,  but  there  is  no  proof  of  entry,  the  jury  may 
convict  the  prisoner  of  an  attempt  to  commit  bur- 
glary ($r). 


The  intent  to 
commit  a 
felony. 


iv.  The  Intent. — To  constitute  a  burglary,  there  must 
be  an  intent  to  commit  some  felony  in  the  dwelling- 
house,  otherwise  the  breaking  and  entry  will  only 
amount  to  a  trespass  (r).  It  must  be  either  proved  from 
evidence  of  the  actual  commission  of  the  felony,  or  im- 
plied from  some  overt  act  if  the  felony  is  not  actually 
carried  out.  For  it  is  none  the  less  burglary  because 
the  felony  which  is  intended  is  not  perpetrated 


(o)  JL  v.  Brice,  R.  &  R.  45a 
{p)  24  &  25  Vict,  o.  96,  s.  51. 
(0)  R.  v.  Spanner \  12  Cox,  155. 
(r)  1  Hale,  P.  C.  561. 
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Burglary  is  a  felony,  punishable  by  penal  servitude  Punishment, 
to  the  extent  of  life  (s). 

Two  or  three  crimes  connected  with  the  subject  of 
burglary  remain  to  be  considered : — 

Entering  a  dwelling-house  in  the  night,  with  intent  to  Entering 
commit  a  felony — the  offence  differing  from  burglary  atTnigbf  wSST 
inasmuch  as  there  is  no  breaking — is  a  felony  punish-  ******* &c- 
able   by   penal   servitude    to   the    extent    of    seven 
years  (t). 

Being  found  by  night  armed  with  any  dangerous  or  Armed  at 
offensive  weapon  or  instrument,  with  intent  to  break  intent,  &c. 
or  enter  into  any  dwelling-house,  or  other  building 
whatsoever,  and  to  commit  a  felony  therein ;  (N.B.  An 
intent  either  to  break  or  to  enter  will  suffice,  also  that 
the  offence  is  not  confined  to  dwelling-houses.  Proof 
must  be  given  of  an  intent  to  break  into  or  enter  a 
particular  building ;  proof  of  a  general  intent  will  not 
suffice)  (u); 

or,  being  found  by  night  in  possession,  without  law-  Possession  of 

-,  .  x  1        1  •         •       1  *  t.    •        housebreaking 

ml  excuse,  of  any  haiisebrtaJcing  implement,  or  being  implement  by 
found  with  the  face  blackened  or  otherwise  disfigured,  mg 
with  intent  to  commit  a  felony ; 

or,  being  found  by  night  in  any  dwelling-house  or  J6"1?  *n 
other  building,  with  intent  to  commit  a  felony  therein,  boose,  &c 

is  a  misdemeanor,  punishable  by  penal  servitude  to 
the  extent  of  five  years  (x).  If  any  of  the  above  mis- 
demeanors be  committed  after  a  previous  conviction  for 
felony  or  after  a  previous  conviction  for  one  of  such 
misdemeanors,  the  penal  servitude  is  from  five  to  ten 
years  (y). 

(*)  24  &  25  Vict,  c.  96,  a.  52. 

(t)   Ibid  s.  54. 

(u)  R.  v.  Jarrald,  32  L.  J.  <M.C.)  258. 

(as)  24  &  25  Vict.  c.  96,  b.  58. 

(y)  Ibid.  8.  59 ;  27  &  28  Vict  c  47,  s.  2 ;  42  &  43  Vict,  c  55,  8.  1. 
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HOUSEBREAKING. 

Housebreak-  The  chief  distinction  between  this  crime  and  burglary 
gmsheVfrom  is  that  the  former  may  be  committed  by  day,  the  latter 
burglary.  by  nig^  only.  There  is  also  a  difference  to  be  noticed 
as  to  the  structure  which  may  be  the  subject  of  the 
crimes.  Housebreaking  extends  to  school-houses,  shops, 
warehouses,  and  counting-houses,  as  well  as  dwelling- 
houses,  also  any  building  within  the  curtilage  of  a 
dwelling-house  and  occupied  therewith,  but  not  being 
part  thereof  according  to  the  provision  of  section  53, 
noticed  above  (*). 


Nature  of  tbe 
crime. 


This  crime  consists  in  the  breaking  and  entering  any 
snch  house  with  the  intention  of  committing  a  crime 
therein,  or  in  the  case  of  one  being  in  such  house,  com- 
mitting a  felony  therein,  and  breaking  out  of  the  same. 
The  breaking  and  entering  will  be  proved  as  in 
burglary. 


Punishment 


The  punishment  for  this  felony  varies  according  to 
whether  the  projected  felony,  the  object  of  the  breaking, 
is  actually  committed,  or  there  is  only  an  intention ;  in 
the  former  case  the  extent  of  the  penal  servitude  being 
fourteen  years,  in  the  latter  seven  years  (a).  On  an  in- 
dictment for  the  former,  the  prisoner  may  be  convicted 
of  the  latter.  Also,  if  the  indictment  charges  the 
breaking  and  stealing,  if  the  prosecution  fail  to  prove 
the  breaking,  the  prisoner  may  be  convicted  of  larceny 
in  a  dwelling-house  (&),  or  of  simple  larceny. 


Sacrilege. 

Breaking,  Ac.,       Breaking  and  entering  a  church,  chapel,  meeting- 

ohapet'&o.      house,  or  other  place  of  divine  worship,  and  committing 

a  felony  therein,  or,  if  already  therein,  committing  a 


(z)  24  &  25  Vict,  c  96,  b.  55  ;  v.  p.  251. 
(a)  Ibid.  ss.  56^  57. 
(6)  v.  p.  257. 
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felony  and  breaking  out,  is  a  felony,  punishable  by 
penal  servitude  to  the  extent  of  life  (c).  If  the  pro- 
jected felony  is  not  actually  committed,  but  the  intent 
to  commit  is  proved,  the  limit  of  the  penal  servitude  is 
seven  years  (d). 

The  proof  is  generally  the  same  as  that  in  house- 
breaking. It  seems  that  the  articles  stolen  need  not  be 
such  as  are  used  for  divine  service  (e). 

Larceny  in  a  dwelling-house. 

This  crime  differs  from  housebreaking  inasmuch  as  larceny  in  * 
there  need  not  be  any  breaking,  nor  any  entry  with  a  house!"* 
view  to  the  commission  of  the  larceny.     As  in  burglary, 
the  building  must  be  proved  to  be  a  dwelling-house,  or 
some  building  occupied  therewith  or  communicating  in 
the  manner  before  described  (/). 

Stealing  in  such  dwelling-house  any  chattel,  money,  Punishment, 
or  valuable  security  to  the  value  in  the  whole  of  £5  or 
more,  is  a  felony,  punishable  by  penal  servitude  to  the 
extent  of  fourteen  years  (g).  And  although  the  value 
does  not  amount  to  £$,  the  punishment  is  the  same  if 
the  thief  by  any  menace  or  threat  puts  any  one  in  the 
dwelling-house  in  bodily  fear  (h). 

The   goods   must  be  under   the  protection  of  the  Goods  to  be 
house,   and  not  in  the   personal  care  of  the  owner. J^t?onof the 
Thus  to  steal  a  sum  of  money  from  a  person's  pocket hoU8e- 
while  he  is  in  the  house,  is  not  within  the  statute, 
unless,  indeed,  the  clothes  containing  such  pocket  had 
been  put  off,  in  which  case  they  would  be  under  the 


(c)  24  &  25  Vict,  a  96,  a  5a 

(d)  Ibid.  s.  57. 

(e)  Arch.  433 ;  H  v.  Rowrke,  R.  k  R.  386. 

(/)  ▼•  P.  251. 

iff)  24  &  25  Vict,  a  96,  8.  60. 

(4)  Ibid.  a.  61. 
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protection  of  the  house  (i).  It  was  decided  in  the  same 
case  that  it  is  a  question  for  the  court,  and  not  for  the 
jury,  whether  the  goods  are  under  the  protection  of  the 
house  or  in  the  personal  care  of  the  owner  (k).  It 
appears  now  to  be  settled  that  the  fact  that  the  larceny 
was  committed  in  the  thief's  own  house  does  not  take 
the  case  out  of  the  statute  (I). 


RECAPITULATION. 

Inasmuch  as  there  is  great  danger  of  confusion  and 
considerable  intricacy  in  the  definitions,  it  will  be  well 
to  recapitulate  the  distinctions  between  certain  crimes 
partaking  of  the  general  character  of  fraud.  A  few 
general  remarks  on  the  class  as  a  whole  will  be  added. 

Larceny  and         First,  as  to  Larceny  and  Embezzlement.     The  gist  of 
embezzlement.  the  ]atter  0ffence  js  that>  in  the  case  of  appropriation  by 

a  servant  or  clerk  of  money  or  chattels  received  by  him 
for  his  master  or  employer,  such  money  or  chattels  are 
not  at  the  time  of  appropriation  in  the  actual  or  con- 
structive possession  of  the  master  or  employer ;  or,  in 
other  words,  the  prisoner  intercepts  the  property  on  its 
way  to  the  possession  of  the  master  or  employer.  In 
more  than  one  direction  does  this  crime  very  closely 
border  on  larceny.  Thus  difficult  points  may  arise  on 
the  questions — whether  the  appropriator  were  a  ser- 
vant ;  whether  the  master  were  in  possession  of  the 
property,  &c. 

Larceny  and         Between  Larceny  and  False  Pretences  the  main  dis- 
faiaepre-        tinction    is,  that   in  the   former  the  property  is  not 

VvIlvvBi 

passed  by  the  owner  to  the  thief  (and  generally  the 
possession  is  not  intended  to  be  passed) ;  while  in  the 


(*)  R.  v.  Thomas,  Gar.  Sup.  295. 

(k)  This  seems  to  be  another  invasion  of  the  province  of  the  jury. 

[1)  R  v.  BovxUn,  iC&K  147. 
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latter  the  property  is  passed  to  the  defendant,  but  this 
is  brought  about  by  fraud.  Here,  again,  subtle  questions 
arise  as  to  the  authority  to  pass  the  property,  &c. 

The  distinction  of  Bobbery  from  other  kinds  of  larceny  Robbery, 
is,  that  in  the  former  case  there  must  have  been  a  felo- 
nious taking  from  the  person,  or  in  the  presence  of 
another  accompanied  either  by  violence  or  a  putting 
to  fear. 

In  Burglary  there  is  a  limitation  in  certain  respects  Burglary, 
not  necessary  in  simple  larceny :  as  to  the  time,  viz.,  at 
night ;  as  to  the  place,  viz.,  a  dwelling-house ;  as  to  the 
manner,  viz.,  the  breaking  and  entering,  or  breaking 
out  In  one  point  burglary  is  wider  in  its  scope — there 
need  not  be  an  actual  larceny ;  it  will  suffice  if  there  is 
an  intent  to  commit  a  felony. 

Between  Burglary  and  Housebreaking  the  distinction  Burglary  and 
is  that  the  former  must  be  committed  at  night,  and  is  breaking, 
more  limited  with  respect  to  the  buildings  which  are 
its  subjecta 

Between  Housebreaking  and  Larceny  in  a  dwelling-  Homebreak- 
house  there  is  the  distinction  as  to  the  breaking,  and^*™** 
also  as  to  the  building,  as  to  which  the  latter  crime  is  jj^JJj118" 
on  the  same  footing  as  burglary. 

Sir  James  Stephen  (m)  proposes  a  comprehensive  Uroposed  defi. 
definition  of  theft,  to  include  not  only  all  that  usually  m 
now  goes  by  the  name  of  Larceny,  but  also  Embezzle- 
ment, Obtaining  by  False  Pretences,  and  other  "  illegal 
and  malicious  transfers  of  any  of  the  advantages, 
derived  from  property,  from  the  person  entitled  to 
them  to  some  other  person,"  thereby  abolishing  "  five 
or  six  useless  and  intricate  distinctions  between  cognate 
crimes,"  and  doing  away  with  "  all  the  technicalities 

(to)  Gen.  View  of  Crim.  Law,  129. 
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about  the  kinds  of  property  which  are  the  subjects  of 
larceny,  and  with  those  which  arise  out  of  the  obscure 
doctrine  of  possession. 

The  definition.  The  definition  is — "  To  steal  is  unlawfully,  and  with 
intent  to  defraud,  by  taking,  by  embezzlement,  by 
obtaining  by  false  pretences,  or  in  any  other  manner 
whatever,  to  appropriate  to  the  use  of  any  person  any 
property  whatever,  real  or  personal,  in  possession  or  in 
action,  so  as  to  deprive  any  other  person  of  the  advan- 
tage of  any  beneficial  interest  at  law,  or  in  equity, 
which  he  may  have  therein." 

its  innova-  This  definition  "  would  include  a  great  variety  of 

4lOD8-  fraudulent  breaches  of  trust,  many  of  which  are  now 

unpunished,  or  are  punished,  if  at  all,  by  special  enact- 
ments, the  construction  of  which  is  doubtful."  The 
chief  points  in  which  it  differs  from  the  existing  law 
are  two :  (a)  "  It  takes,  as  the  test  of  criminality,  an 
intention  to  defraud  at  the  time  of  appropriation  of  the 
property,  and  not  at  the  time  of  its  asportatioa"  It  is 
obvious  that  the  moment  of  appropriation  is  the  really 
critical  time,  (b)  "  It  views,  as  the  subject-matter  of 
larceny,  the  beneficial  interest  of  the  proprietor,  and 
not  his  specific  right  of  possessing  a  specific  thing." 
Thus  the  temporary  use  of  an  article  would  be  as  much 
the  subject  of  larceny,  if  obtained  with  the  intent  to 
defraud,  as  the  absolute  permanent  deprivation. 


C    2fil    ) 
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FORGERY. 

Forgery  may  be  described,  in  general  terms,  as  the  Forgery 
false  making  (or  alteration)  of  an  instrument  (or  part  etcn 
thereof)  which  purports  on  the  face  of  it  to  be  good 
and  valid  for  the  purposes  for  which  it  was  created, 
with  a  design  to  defraud  (n). 

The  statute  law  on  this  subject  is  chiefly  contained 
in  one  of  the  Consolidated  Acts  of  1 86 1 — The  Forgery 
and  False  Personation  Act  (0).  These  laws  are  not 
careful  to  bring  themselves  within  the  compass  of  any 
definition;  and  they  frequently  deal  with  offences 
which  do  not  strictly  fall  under  the  principal  heading. 
Thus,  in  the  Forgery  Act,  we  shall  find  noticed  many 
offences  which,  "though  not  amounting  to  forgery, 
facilitate,  or  are  steps  towards  the  commission  of  that 
crime,  or  are  of  a  somewhat  similar  nature." 

It  may  be  premised  that  forgery  is  very  closely  allied  Forgery  and 
to  obtaining  by  false  pretences  (p).  Indeed,  "if  there  tenoes"* 
were  no  special  provisions  on  the  subject,  many  cases  of 
forgery  would  be  punishable  as  cases  of  obtaining  goods 
or  money  by  false  pretences  "  (q).  It  is  needless  to  say 
that  forgery  is  treated  as  a  much  more  serious  crime 
than  false  pretences. 

We  shall,  in  the  first  place,  notice  with  what  instru- 

(»)  \.  2  East,  P.  C.  991  ;  4  Bl.  247. 

(0)  24  &  25  Vict.  c.  98.    When  merely  a  section  is  quoted  in  this 
chapter  it  must  be  understood  to  be  a  section  of  this  statute. 
(p)  v.  p.  244. 
(q)  Fitz.  St.  141. 
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merits  the  statute  deals,  and  what  are  left  to  the 
punishment  at  common  law;  and  then  examine  the 
nature  of  the  crimes  which  may  he  committed  with 
regard  to  these  instruments. 


Needless 
verbosity  of 
the  Forgery 
Act. 


The  statute  is  a  model  of  excessive  and  needless  in- 
tricacy. It  consists  of  fifty-six  sections,  of  which  ahout 
half  are  merely  enumerations  of  particular  classes  of 
instruments  which  it  is  felony  to  forge.  Inasmuch  as 
in  almost  every  case  the  punishment  is  the  same,  "  the 
greater  part  of  the  law  is  perfectly  needless,  and  might 
be  condensed  into  one  section  as  follows :  '  Whosoever 
maliciously,  and  for  the  purpose  of  fraud  or  deceit,  shall 
forge  anything  written,  printed,  or  otherwise  made 
capable  of  being  read,  or  utter  any  such  forged  thing, 
knowing  the  same  to  be  forged,  shall,  upon  conviction, 
be  sentenced  to  penal  servitude  for  life,  or  for  any  term 
not  less  than  three  (r)  years,  or  to  imprisonment,  with 
or  without  hard  labour,  for  any  term  not  exceeding  two 
years ' "  (s). 


Instruments 
dealt  with  in 
the  Forgery 
Act  enume- 
rated. 


But  as  we  are  concerned  with  the  law  as  it  is,  not  as 
it  might  be,  it  will  be  our  task  to  enumerate  the  classes 
of  instruments,  the  forging,  or  altering,  or  the  offering, 
uttering,  disposing  of  or  putting  off  (knowing  the  same 
to  be  forged  or  altered)  of  which  is  a  felony.  In  each 
case,  unless  otherwise  specified,  the  punishment  is  that 
indicated  above,  viz.,  penal  servitude  from  five  years  to 
life,  or  imprisonment  not  exceeding  two  years. 


The  Great  Seal  of  the  United  Kingdom ;  the  Queen's 
Privy  Seal;  her  Eoyal  Sign  Manual,  &c;  and  docu- 
ments to  which  any  of  these  are  attached  (sect.  i). 

Transfer  of  stock,  power  of  attorney,  &c.  (sect.  2.) 


(r)  Now  five. 
(«)  Fitz.  St  142. 
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Attestation  to  a  power  of  attorney,  &c.  Maximum 
of  penal  servitude,  seven  years  (sect  4). 

False  entry  or  alteration  in  the  books  of  the  public 
funds  (sect.  5). 

False  divideud-warrant  by  employes  of  Bank  of 
England  or  Bank  of  Ireland.  Maximum,  seven  years 
(sect  6). 

East  India  bonds  (t)  (sect  7). 

Exchequer  bills,  bonds,  or  debentures  (u)  (sect  8). 

Bank  notes,  bills,  &c,  or  indorsees  assignment 
thereof  (sect  12). 

Deeds,  bonds,  assignments  of  bonds,  or  names  of 
attesting  witnesses  (sect  20). 

Wills,  codicils,  &c.  (sect  21). 

Bills  of  exchange,  or  any  acceptance,  indorsement, 
or  assignment  thereof;  promissory  notes,  or  any  in- 
dorsement or  assignment  thereof  (x)  (sect  22). 

Undertakings,  warrants,  orders,  receipts,  &c,  for 
payment  of  money,  delivery  or  transfer  of  goods,  &c. 
(sect  23). 

Obliterating  or  altering  crossings  on  cheques  (sect 
25). 

Debentures.     Maximum,  fourteen  years  (sect  26). 

Proceedings  of  courts  of  record  or  equity,  &c.  Maxi- 
mum, seven  years  (sect.  27). 

False  copies  or  certificates  of  record  by  an  officer  of 

(f)  For  statutes  dealing  with  forgery  of  other  East  India  Securities, 
v.  Arch.  655. 

(u)  See  also  29  &  30  Vict  c.  25,  s.  15.  Also  metropolitan  bills  by 
41  &  42  Vict.  c.  37,  s.  20. 

(x)  v.  s.  24  as  to  making,  accepting,  &&,  any  bill,  note,  &a,  by  pro- 
curation or  otherwise,  for  any  other  person,  without  authority ;  or 
uttering  the  same  knowing  it  to  have  been  so  made,  Ac.  The  punish- 
ment is  penal  servitude  to  the  extent  of  fourteen  years. 
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the  court ;  so  also  for  any  other  person  to  use  such 
false  process.     Maximum,  seven  years  (sect  28). 

Instruments  made  evidence  by  statute.  Maximum, 
seven  years  (sect.  29). 

Court  roll,  or  copy  thereof,  relating  to  copyhold 
estates  (sect.  30). 

Certificates  and  other  writings  relating  to  the  regis- 
try of  deeds.     Maximum,  fourteen  years  (sect  31). 

Summons,  conviction,  order  or  warrant  of  magistrates. 
Maximum,  five  years  (sect  32). 

Name  of  Accountant-General  of  Chancery  (y).  Maxi- 
mum, fourteen  years  (sect  33). 

Licence  or  certificate  of  marriaga  Maximum,  seven 
years  (sect  35). 

Register  of  births,  baptism,  deaths,  marriages, 
burials  (z),  &c.  (sect  36). 

Making  false  entries  in  copies  of  registers  sent  to 
registrars  (sect  37). 

Forgeries  In  addition  to  the  above-mentioned  instruments,  &c, 

other  Itatutes.  ^e  ^0rgei7  °f  w^ich  is  dealt  with  in  the  Forgery  Con- 
solidation Act,  there  are  other  cases  provided  for  by 
many  statutes  too  numerous  to  notice.  One  or  two  of 
the  more  important  are  the  following : — 

Stock  certificates  or  coupons,  &c,  issued  by  the  Bank 
of  England  for  the  payment  of  interest  of  national 
debt  (33  &  34  Vict.  c.  58,  s.  3,  v.  also  sect  6). 

Inland  Eevenue  stamps  (33  &  34  Vict  c.  98,  s.  18). 

Election  documents  (35  &  36  Vict,  c.  33,  s.  3). 


(y)  Now  Paymaster-General,  35  &  36  Vict.  c.  42,  s.  12. 
(2)  Destroying,  injuring  the  above,  and  other  offences  connected  with 
the  same  subject  are  also  dealt  with  in  this  section. 
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Trade-marks  (25  &  26  Vict  c.  88;38&39  Vict. 
c.  90(a). 

Falsification  of  accounts  by  clerks,  officers,  servants, 
and  other  employes  (38  &  39  Vict  c  24)  (6). 

Under  Land  Transfer  and  Declaration  of  Title  Acts 
(25  &  26  Vict  c.  67 ;  38  &  39  Vict  c.  87)  (c). 

Printing  a  copy  of  any  Act,  proclamation,  order, 
regulation,  royal  warrant,  circular,  list,  gazette,  or 
document  which  falsely  purports  to  have  been  printed 
under  the  superintendence  of  Her  Majesty's  Stationery 
Office,  or  tendering  in  evidence  any  such  falsely  printed 
copy,  is  also  forgery  (rf). 

So  much  for  forgeries  provided  against  by  particular  Forgery  at 
statutes.  Forgery  at  common  law  is  a  misdemeanor, common  Uw- 
punishable  by  fine  or  imprisonment,  or  both.  It  is  only 
in  virtue  of  the  particular  statute  that  any  forgery  is 
made  a  felony ;  the  facility  with  which  certain  forgeries 
can  be  perpetrated,  and  the  dangerousness  of  their 
tendency,  necessitating  this  course.  Cases  of  forgery 
which  have  not  been  specially  dealt  with  by  statute 
are  nevertheless  crimes,  and  left  to  their  punishment 
at  common  law ;  for  example,  forging  a  testimonial  to 
character  in  order  to  obtain  an  appointment  (e). 

In  viewing  the  crime  generally,  we  shall  have  to 
treat  of  two  classes  of  acts,  each  entailing  the  same 
consequences,  and  both  usually  appearing  in  different 
counts  of  the  same  indictment 

i.  The  actual  forgery. 

ii.  The  knowingly  uttering  the  forged  instrument 


(a)  y.  p.  125. 

(6)  v.  p.  237. 

(c)  v.  p.  271. 

{d)  45  Vict  c.  9.  a.  3. 

(e)  Jt.  v.  Sharman,  23  L.  J.  (M.O.)  51. 
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The  instru- 
ment. 


i.  The  Forgery, — As  to  the  instrument  itself.  It 
must  have  some  apparent  validity,  that  is,  it  must 
purport  on  the  face  of  it  to  be  good  and  valid  for  the 
purpose  for  which  it  is  created.  So  that  a  bill  of  ex- 
change, which,  for  want  of  signature,  is  incomplete, 
cannot  be  the  subject  of  forgery,  because  the  defect  is 
on  the  face  of  the  instrument  (/).  But  in  such  a  case 
the  prisoner  may  be  convicted  of  a  forgery  at  common 
law  (g).  But  there  need  not  be  an  exact  resemblance ; 
it  will  be  sufficient  if  it  is  capable  of  deceiving  persona 
of  ordinary  observation  (A).  The  forgery  must  be  of 
some  document  or  writing;  therefore  the  painting  an 
artist's  name  in  the  corner  of  a  picture,  in  order  to 
pass  it  off  as  an  original  picture  by  that  artist,  is  not 
forgery  (i). 


Nature  of  the       As  to  what  fabrication  will  constitute  a  forgery. — It 
fabncat,oD.      ^  ^  ^  q{  ^  ^  ^^^     Very  frequently 

the  only  false  statement  is  the  use  of  a  name  to  which 
the  defendant  is  not  entitled.  It  does  not  matter 
whether  the  name  wrongly  applied  be  a  real  or  a 
fictitious  one  (/).  And  a  person  may  be  guilty  of 
forgery  by  making  a  false  deed  in  his  own  name,  as 
when  a  person  has  made  a  conveyance  in  fee  of  land  to 
A.,  and  afterwards  makes  a  lease  for  999  years  of  the 
same  land  to  B.  of  a  date  prior  to  that  of  the  convey- 
ance to  A.,  for  the  purpose  of  defrauding  A.,  the  latter 
deed  is  a  forgery  (k).  Even  to  make  a  mark  in  the 
name  of  another  person,  with  intent  to  defraud  that 
person,  is  forgery  (J).  Of  course  the  forgery  need 
not  be  in  the  name ;  it  may  equally  be  in  some  other 
part  of  the  instrument     For  example,  it  is  forgery 


(/)  R  v.  Pateman,  R.  &  R.  455.    See  also  R  v.  Harper,  7  Q.  B.  D. 
78  ;  50  L.  J.  (M.C.)  90. 

(y)  Per  Stephen,  J.,  in  R  v.  Harper,  supra. 

(/*)  R  v.  Collicott,  R.  &  R  212. 

(*)  R  v.  Cloa,  27  L.  J.  (M.C.)  54. 

0')  R  v.  Lockett,  1  Leach,  94. 

(*)  R  v.  RUson,  LRiC.  C.  R.  200 ;  39  L.  J.  (M.C.)  10. 

(I)  R  v.  Dunn  I  Leach,  57. 
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to  fill  in  without  authority  a  form  of  cheque  already 
signed,  with  blanks  left  for  the  insertion  of  the 
sum  (m). 

Not  only  a  fabrication,  but  even  an  alteration,  how-  An  alteration 
ever  slight,  if  material,  will  constitute  a  forgery ;  for  *lil  8uffice' 
example,  making  a  lease  of  the  manor  of  Dale  appear  to 
be  a  lease  of  the  manor  of  Sale  by  changing  the  D  to 
S  (n) ;  making  a  bill  of  exchange  for  £8  appear  to  be 
for  £80  by  adding  a  cipher  (0). 

It  must  be  proved  that  the  alleged  forgery  was  in-  Evidence  as  to 
tended  to  represent  the  handwriting  of  the  person  ° wn  l"s' 
whose  handwriting  it  appears  to  be  and  is  proved  not 
to  be,  or  that  of  a  person  who  never  existed.  How  is 
it  to  be  proved  that  it  is  not  the  handwriting  of  the 
person  of  whom  it  purports  to  be  ?  The  most  natural 
evidence  is  the  denial  of  such  person  on  his  being  pro- 
duced as  a  witness.  Even  before  the  change  in  the 
law,  which  made  interested  parties  competent  witnesses, 
it  was  allowable  to  call  as  a  witness  the  party  whose 
writing  had  been  forged  (p).  Whether  he  be  or  be  not 
called  as  a  witness,  the  handwriting  may  be  proved  not 
to  be  his  by  any  person  acquainted  with  his  hand- 
writing, either  from  having  seen  him  write,  or  from 
being  in  the  habit  of  corresponding  with  him  (q).  It 
is  also  provided  by  statute  that  comparison  of  a  dis- 
puted writing  with  any  writing  proved  to  the  satisfac- 
tion of  the  judge  to  be  genuine,  may  be  made  by 
witnesses ;  and  that  such  writings  and  the  evidence  of 
witnesses  concerning  the  same  may  be  submitted  to 
the  court  and  jury  as  evidence  of  the  genuineness,  or 
otherwise,  of  the  writing  in  dispute  (r).     It  appears 

(m)  Flower  v.  Shaw,  2  C.  &  K.  703. 
(n)  I  Hawk,  c   70,  s.  2. 
(o)  jR.  ▼.  EUwarth,  2  East,  P.  C.  986. 
(p)  9  Geo.  4,  c  32. 

(?)  v.  p.  439- 

(r)  28  Vict  c.  18,  s.  8. 
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not  to  be  settled  whether  an  expert  inay  give  evidence 
as  to  whether  the  writing  is  in  a  feigned  hand  from 
its  appearance  (s).  It  is  sufficient  to  disprove  the 
handwriting  of  the  person,  and  he  need  not  be 
called  to  disprove  an  authority  to  others  to  use  his 
name;  circumstances  shewing  guilty  knowledge  are 
enough  (t). 


The  intent  to 
defraud. 


As  to  the  intent  to  defraud. — It  is  not  necessary  to 
prove  an  intent  to  defraud  any  particular  person ;  it 
will  suffice  to  prove  generally  an  intent  to  defraud  (u). 
So  it  need  not  appear  that  the  prisoner  had  any  inten- 
tion ultimately  to  defraud  the  person  whose  signature 
he  had  forged,  he  having  defrauded  the  person  to  whom 
he  uttered  the  instrument  (v).  But  it  is  not  necessary 
that  any  person  should  be  actually  defrauded,  or  that 
any  person  should  be  in  a  situation  to  be  defrauded  by 
the  Act  (x). 


The  uttering.  [[9  xhe  Uttering. — In  an  indictment  for  forgery  it  is 
usual  to  add  a  second  count,  charging  the  prisoner  with 
knowingly  uttering  the  forged  instrument.  So  that  if 
the  prosecution  fail  to  prove  the  actual  forgery,  the 
prisoner  may  be  convicted  of  the  uttering. 


Under  the 
Forgery  Aot  a 
tender  will 
suffice. 


The  words  of  the  Consolidation  Act,  which  deals 
with  all  instruments  in  ordinary  use,  are,  "  offer,  utter, 
dispose  of,  and  put  off/'  Therefore,  in  cases  falling 
within  that  statute,  it  will  suffice  if  there  be  a  tender, 
or  attempt  to  pass  off  the  instrument ;  there  need  not 
be  an  acceptance  by  the  other.  Where  such  accept- 
ance is  requisite  in  order  to  constitute  the  crime,  there 


(«)  See  cases  in  Arch.  614  ;  Rosa  180. 
(t>  R  v.  Hurley,  2  M.  &  Rob.  473. 
\u)  s.  44. 

(v)  R.  v.  Trenfield,  I  F.  &  F.  43. 
(x)  A  v.  Nash,  21  L.  J.  (M.C.)  147. 
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must  be  other  words  describing  the  offence,  such  as 
"pay,  and  put  off"  (y). 

It  is  an  uttering  if  the  forged  instrument  is  used  in  object  of  the 
any  way  so  as  to  get  money  or  credit  by  it,  or  by  »ttorin«- 
means  of  it,  though  it  is  produced  to  the  other  party, 
not  for  his  acceptance,  but  for  some  other  purpose ;  for 
example,  for  inspection,  as  where  the  prisoner  placed  a 
forged  receipt  for  poor-rates  in  the  hands  of  the  prose- 
cution, for  the  purpose  of  inspection  only,  in  order,  by 
representing  himself  as  a  person  who  had  paid  his  poor- 
rates,  fraudulently  to  induce  the  other  to  advance 
money  to  a  third  person  (2).  It  is  immaterial  that  the 
uttering  was  only  conditional. 

Of  course  the  forged  character  of  the  instrument,  Guilty  know- 
and  the  intent  to  defraud,  must  be  proved,  as  on  the  JfttSw.  *  * 
first  count  for  the  forgery.  It  will  be  also  necessary 
to  prove  that  the  defendant  knew  the  instrument  to  be 
forged.  This  point  is  not  capable  of  direct  proof,  but 
will  be  presumed  from  the  facts  of  the  case;  for 
example,  on  its  appearing  that  the  prisoner  had  in  his 
possession  other  forged  notes  of  the  same  kind.  To 
prove  the  scienter  or  guilty  knowledge,  evidence  may 
be  given  that  the  defendant  has  passed  other  forged 
notes,  &c. ;  and  it  has  been  decided  that  evidence  may 
be  given  of  a  subsequent  uttering,  even  though  that 
subsequent  uttering  be  made  the  subject  of  a  distinct 
indictment  (a). 

As  we  have  already  observed,  the  Forgery  Consolida- 
tion Act  deals  with  other  offences  of  a  kindred  nature. 
Of  these  the  following  are  the  chief : — 

Relating  to  Exchequer  Bills,  Bonds,  Debentures,  &c.  (b) 

(y)  v.  Arch.  618. 

(«)  R.  v.  Jon,  21  L.  J.  (M.C.)  166. 

(a)  jR.  v.  Atton,  2  Rom.  732. 

(6)  Extended  to  Metropolitan  bills  by  41  &  42  Vict  c.  37,  8.  2a 
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Exchequer  — Making,  or  knowingly  having,  without  lawful  autho- 
MaOdn^p^te*,  r*ty  or  excuse,  plates,  or  other  implements  in  imitation 
&c-  of  those  peculiarly  used  for  manufacturing  such  bills, 

&c,  is  a  felony,  punishable  by  penal  servitude  to  the 

extent  of  seven  years  (c). 

Making  paper,  Making  or  having  paper  in  imitation  of  that  used 
**  for  such  bills,  &c,  or  taking  any  impression  from  any 

plate,  &c,  mentioned  in  the  last  section,  is  a  felony, 

punishable  in  the  same  way  (d). 

Purchasing,  Purchasing,  receiving,  or  having  in  possession,  paper 

£uu»?per,°r    or  plates  made  by  authority  for  the  purpose  of  such 

bills,  &c,  is  a  misdemeanor,  punishable  by  imprisonment 

not  exceeding  three  years  (e). 


Bank  note*  Relating  to  Bank  Notes. — The  following  acts  done 

without  lawful  authority  or  excuse,  relating  to  bank 
notes,  are  felonies,  punishable  by  penal  servitude  to  the 
extent  of  fourteen  years : — 

Purchasing  Purchasing,  receiving,  or  having  in  possession,  forged 

UnknSei  ^ank  notes  or  bank  bills,  knowing  the  same  to  be 
forged  (/). 

Making  paper.  Making  or  having  moulds  for  making  paper  with 
the  words  "  Bank  of  England  n  or  "  Bank  of  Ireland  " 
visible  on  the  surface,  or  with  curved  or  waving  bar 
lines,  &c,  or  making,  selling,  &a,  such  paper  (g). 

Engraving.  Engraving  on  a  plate,  &c,  any  bank  note,  &c;  or 

using  or  having  in  possession  any  such  plate ;  or  Utter- 


to  B.9. 
(<£)a.  10. 

{e)  a.  12 ;  v.  29  &  30  Vict  c  25,  ss.  20,  21.    What  is  criminal  pos- 
session for  the  purposes  of  the  Consolidation  Act  is  defined  in  a.  45. 

(/)  *  13. 
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ing,  or  having  paper  upon  which  a  blank  Lank  note, 
&c.,  is  printed  (A). 

Engraving  on  a  plate,  &c.,  any  word  or  device 
resembling  any  part  of  a  bank  note,  &c ;  or  using  or 
having  such  plate,  &c. ;  or  uttering  or  having  paper 
on  which  there  is  an  impression  of  any  such  words, 
&c.  (1). 

Making  or  having  moulds  for  making  paper  with  Making 
the  name  of  any  bankers  appearing  on  the  substance ; 
making,  selling,  having,  &c,  such  paper  (k). 

Engraving  plates,  &c.,  for  foreign  bills  or  notes ;  Foreign  notes, 
using  or  having  such  plates;    or  uttering  paper  on 
which  any  part  of  such  bill,  &c.,  may  be  printed  (2). 

There  is  another  offence  dealt  with  by  the  Forgery  obtaining 
Act.     With  intent  to  defraud,  to  demand,  obtain,  orJJ^sof^ 
have  delivered  to  any  person,  or  to  endeavour  so  to  do,  for8«*  instru- 
any  property  by  virtue  of  a  forged  instrument,  knowing 
the  same  to  be  forged,  is  a  felony,  punishable  by  penal 
servitude  to  the  extent  of  fourteen  years  {my 

False  personation,  the  other  main  topic  of  the 
Forgery  and  False  Personation  Act,  has  already  been 
treated  of  (%). 

FRAUDS   AGAINST   LAND   TRANSFER,   ETC.,   ACTS. 

Certain    frauds    against    the    Land   Transfer   Act  Frauds  against 
1875  (o),  are  punishable,  as  misdemeanors,  by  imprison-  Act ;   ****  er 


(h)  8.  16. 

<*)  s.  17. 

(k)  8.  18. 

{I)  s.  19.    As  to  instruments  for  forging  inland  revenue  stamps, 
33  *  34  Vict  c,  98,  s.  18 ;  local  stamps,  32  &  33  Vict  c.  49,  s.  8. 
(m)  s.  38. 
(n)  v.  p.  246. 
(o)  38  &  39  Vict  a  87. 
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ment  not  exceeding  two  years,  or  fine  not  exceeding 
£500 : — 

Suppressing  or  attempting  to  suppress,  or  being 
privy  thereto,  any  document  or  fact,  with  intent  to 
conceal  the  title  or  claim  of  any  person,  or  to  substan- 
tiate a  false  claim,  in  proceedings  under  the  Act  (p). 

Procuring,  attempting,  or  being  privy  to  the  procure- 
ment of  any  entry  on  the  register,  or  any  alteration  or 
erasure  therein  (q). 

False  declarations  under  the  Act  (r). 

against  Decia-      Offences  against  the  Declaration  of  Title  Act,  1862  (s), 
Act n  °f  ^  are  the  followiag : — 

Making,  &c,  material  false  statements,  or  representa- 
tions, or  suppressing,  &c,  material  documents,  facts,  or 
matters  of  information,  is  a  misdemeanor,  punishable  by 
penal  servitude  not  exceeding  three  years,  or  such  fine 
as  may  be  thought  fit  (t). 

Forging  or  altering  certificates  or  other  documents 
relating  to  land  or  title  under  this  Act,  or  uttering 
such  forged  matter,  knowing  the  same  to  be  forged,  is 
a  felony,  punishable  by  penal  servitude  to  the  extent  of 
life  (u). 

A  person  may  not  refuse  in  a  civil  proceeding  under 
this  Act  to  give  evidence  on  the  ground  that  the 
answer  will  tend  to  criminate  him ;  but  such  evidence 
may  not  be  used  against  him  in  a  criminal  proceed- 
ing (x). 

(j>)  38  &  39  Vict  0.  87,  b.  99. 

(g)  Ibid.  8.  100. 

(r)  Ibid.  s.  101. 

it)  25  &  26  Vict,  c.  67. 

(t)  Ibid.  b.  44. 

(u)  Ibid.  8.  45. 

(s)  Ibid.  8.  47. 


(    273    ) 


CHAPTEE  VI. 

INJURIES  TO   PROPERTY. 

One  of  the  Criminal  Consolidation  Acts,  1 86 1  (y),  deals 
with  Arson  and  Malicious  Injuries  to  Property  (z).  Of 
these  offences  the  present  chapter  will  treat. 

ARSON. 

Arson  is  the  malicious  and  wilful  setting  fire  to  any  Anon, 
building.     The  term  does  not  strictly  comprise  cases  of 
setting  fire  to  other  things,  such  as  corn,  ships,  &c.  ; 
but  it  will  be  convenient  to  treat  here  of  them  also. 

The  statute  in  different  sections  deals  with  setting  Buildings 

fire  tO  :—  enumerated. 

Churches,  chapels,  and  other  places  of  divine  wor- 
ship (s.  i). 

Dwelling-house,  any  person  being  therein  (s,  2). 

House,  stable,  coach-house,  out-house,  warehouse, 
office,  shop,  mill,  malt-house,  hop-oast,  barn,  store- 
house, granary,  hovel,  shed,  or  farm,  or  any  farm  build- 
ing, or  any  building  or  erection  used  in  farming  land, 
or  in  carrying  on  any  trade  or  manufacture,  with  intent 
thereby  to  injure  or  defraud  any  person  (s.  3). 

Station,  warehouse,  or  other  building  belonging  to 
any  railway,  port,  dock,  or  harbour,  or  any  canal  or 
other  navigation  (s.  4). 

(y)  24  &  25  Vict.  c.  97. 

(z)  When  merely  a  section  is  quoted  in  this  chapter  it  must  be  under* 
stood  to  refer  to  that  statute. 

S 
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Public  building,  as  described  in  the  Act  (s.  5). 

All  these  cases  of  arson  are  felonious,  punishable  by 
penal  servitude  to  the  extent  of  life.  Arson  in  the 
case  of  any  other  building  is  punishable  by  penal  ser- 
vitude to  the  extent  of  fourteen  years  (a). 

Besides  these  enactments  with  regard  to  setting  fire 
to  buildings,  there  are  others  dealing  with  the  burning 
of  other  kinds  of  property. 

Setting  fire  to  Setting  fire  to  any  matter  or  thing,  being  in,  against, 
kc.f  a  building,  or  under  any  building,  under  such  circumstances  that, 
if  the  building  were  thereby  set  fire  to,  the  offence  would 
amount  to  felony,  is  a  felony,  punishable  by  penal  ser- 
vitude to  the  extent  of  fourteen  years  (6).  So,  also,  is 
attempting  by  any  overt  act  to  set  fire  to  a  building,  or 
to  any  matter  or  thing  mentioned  in  the  last  section, 
under  such  circumstances  that,  if  the  same  were  set  fire 
to,  the  offender  would  be  guilty  of  felony  (c). 

Crops.  Corn,  &c. — Setting  fire  to  any  crop  of  hay,  grass, 

corn,  grain,  or  pulse,  or  of  any  cultivated  vegetable 
produce,  whether  standing  or  cut  down,  or  to  any  part 
of  any  wood,  coppice,  or  plantation  of  trees,  or  to  any 
heath,  gorse,  furze,  or  fern,  wheresoever  the  same  may 
be  growing,  is  a  felony,  punishable  by  penal  servitude 
to  the  extent  of  fourteen  years  (d). 

stack*.  Setting  fire  to  any  stack  of  corn,  grain,  pulse,  tares, 

hay,  straw,  haulm,  stubble,  or  of  any  cultivated  vegetable 
produce,  or  of  furze,  gorse,  heath,  fern,  turf,  peat,  coals, 
charcoal,  wood,  or  bark,  or  to  any  steer  of  wood  or  bark, 
is  a  felony,  punishable  by  penal  servitude  to  the  extent 
of  life  (e). 


(a)  8.  6. 

0; «.  7. 

(C)  8.  & 

(d)  g.  16. 

(e)  8.  17. 
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Attempting,  by  any  overt  act,  to  set  fire  to  anything  Attempt  to 
mentioned  in  the  last  two  sections  under  such  circum-  ££opior 
stances  that,  if  the  same  were  set  fire  to,  the  offender 8taokl- 
would  be  guilty  of  felony  under  either  of  those  sections, 
is  a  felony,  punishable  by  penal  servitude  to  the  extent 
of  seven  years  (/). 

Mines. — Setting  fire  to  any  mine  of  cannel  coal,  Mine* 
anthracite,  or  other  mineral  fuel,  is  a  felony,  punishable 
by  penal  servitude  to  the  extent  of  life  (y).  Attempt- 
ing to  do  the  same  under  such  circumstances,  &c.  (v. 
above)  is  a  felony,  punishable  by  penal  servitude  to  the 
extent  of  fourteen  years  (A). 

It  would  be  advantageous  to  have  a  definition  of 
arson  which  would  comprise  all  the  afore-mentioned 
cases  of  setting  fire  to  property  (t). 

We  may  notice  here  certain  provisions  as  to  destroy-  |hiP"»  «*ting 
ing  ships,  seeing  that  the  most  usual  mode  is  by  burn- 
ing them : — 

.  Setting  fire  to,  casting  away,  or  in  anywise  destroy- 
ing, any  ship  or  vessel,  whether  the  same  be  complete 
or  in  an  unfinished  state,  is  a  felony,  punishable  by 
penal  servitude  to  the  extent  of  life  (£). 

« 

The  next  section  proceeds  to  subject  to  the  same 
punishment  the  commission  of  any  of  the  acts  men- 
tioned in  sect.  42,  specifying  certain  intents :  "  with 
intent  thereby  to  prejudice  any  owner  or  part  owner  of 


(/) «.  18. 

(g)  s.  26. 

(h)  a.  27. 

(»)  Sir  James  Stephen  proposes  the  following : — "  Arson  is  the  mali- 
cious and  unlawful  setting  fire  to  any  real  property  (this  would  include 
all  buildings,  mines,  and  growing  crops),  or  to  any  vegetable  produce, 
stacked  or  otherwise  stored  for  use ;  or  to  any  personal  property  so 
connected  with,  or  adjacent  to,  any  real  property,  that,  by  setting  fire 
thereto,  such  real  property  would  be  endangered. — Crim.  Law,  144. 

(h)  s.  42. 
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such  ship  or  vessel,  or  of  any  goods  on  board  the  same, 
or  any  person  that  has  underwritten,  or  shall  under* 
write  any  policy  of  insurance  upon  such  ship  or  vessel, 
or  on  the  freight  thereof,  or  upon  any  goods  on  board 
the  same."  It  is  difficult  to  see  the  object  of  this 
section.  The  general  provision  of  the  preceding  sec- 
tion renders  it  unnecessary  in  any  case  to  allege  or 
prove  the  particular  intent,  seeing  that  no  additional 
punishment  is  awarded  if  the  particular  intent  is 
charged.  This  does  not  seem  unlike  first  forbidding 
the  stealing  of  a  horse,  and  then  of  a  brown  horse. 

Attempt  to  An  attempt  by  any  overt  act  to  commit  any  deed 

ships!8  '  c#'  mentioned  in  these  two  sections,  under  such  circum- 
stances that  it  would  be  a  felony  if  actually  committed, 
is  a  felony,  punishable  by  penal  servitude  to  the  extent 
of  fourteen  years  ( Z). 

Cases  of  It  appears  to  still  remain  a  felony,  punishable  with 

stiUpunish-  death,  to  set  fire  to  any  of  Her  Majesty's  ships  of 
deatiTlth        war  (m)  9  or  wor^8>  or  vessels  in  the  docks  of  the  port 

of  London  (71) ;  but  sentence  may  be  recorded  instead 

of  being  given  openly. 

In  viewing  the  crime  generally  we  may  notice 

L  The  character,  moral  and  physical,  of  the  setting 
fire ; 

ii  The  intent  to  defraud  or  injure  (when  that  is 
an  essential  of  the  crime). 

The  setting  i.  The  act  must  be  done  unlawfully  and  maliciously. 

*^themten"  — Therefore  no  mere  negligence  or  mischance  will 
amount  thereto.  But  it  is  not  necessary  that  the 
offence  should  be  committed  from  malice  (0)  conceived 


(l)  s.  44. 

(m)  12  Geo.  3,  c.  24,  s.  1. 

(n)  39  Geo.  3,  c.  69,  s.  1.     See  also  Naval  Discipline  Act,  29  &  30 
Vict,  c  109,  s.  34. 
t   (0)  Here  again  the  signification  of  malice  as  a  motive,  equivalent  to  ill- 
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against  the  owner  of  the  property  (p).  For  example, 
if  the  accused,  intending  to  set  fire  to  the  house  of  A., 
accidentally  sets  fire  to  the  house  of  B.,  it  is  equally 
arson.  Nor  is  it  necessary  that  he  Should  have  had  any 
intention  of  setting  fire  to  any  one's  house ;  he  will  be 
guilty  of  arson,  if,  intending  to  commit  some  felony  of 
an  entirely  different  nature,  he  accidentally  sets  fire  to 
another's  house  (j).  So,  also,  will  he  be  guilty,  if,  by 
wilfully  setting  fire  to  his  own  house,  he  burns  that  of 
his  neighbour.  If  the  act  is  proved  to  have  been  done 
wilfully,  it  may  be  inferred  to  have  been  done  mali- 
ciously, unless  the  contrary  be  proved  (r). 

As  to  the  "  setting  fire "  from  a  physical  point  of  The  physical 
view,  there  must  be  an  actual  burning  of  some  part, 
however  trifling,  of  the  house,  &c.  To  support  an 
indictment  for  setting  fire  to  a  house,  it  will  not 
suffice  merely  to  prove  that  something  in  the  house 
was  burnt  (a). 

ii.   The  intent  to  injure  or  defraud. — When  it   is  The  intent  to 
necessary  to  allege  this,  there  is  no  need  to  allege  an  jfefaui" 
intent  to  injure  or  defraud  any  particular  person  (t). 

When  a  person  wilfully  sets  fire  to  the  house  of 
another,  the  intent  to  injure  that  person  is  inferred 
from  the  act.  But  if  the  setting  fire  is  the  result  of 
accident,  though  the  accused  be  engaged  in  the  com- 
mission of  some  other  felony,  there  can  be  no  intent  to 
defraud. 

It  is  specially  declared  in  the  Arson  and  Malicious 


will,  seems  to  have  been  present  to  the  minds  of  the  legislators.  On 
the  other  hand,  "  maliciously  "  is  to  be  taken  in  the  technical  sense  of 
"  with  criminal  intention." 

(j>)  s.  58.    This  section  applies  to  all  offences  coming  within  the 
Arson  and  Malicious  Injuries  Act. 

(?)  v«  P-  16. 

\r)  Bromcuje  v.  Proeier,  4  B.  &  C.  247. 

(*)  R  v.  RuBifUy  G.  &  Mar.  541. 

(t)  8.  60.    This  section  also  applies  to  the  Act  generally. 
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Injuries  Act  that  its  provisions  apply  to  eveiy  person 
who,  with  intent  to  injure  or  defraud  any  other  person, 
does  any  of  the  acts  made  penal,  although  the  offender 
be  in  possession  of  the  property  in  respect  of  which 
such  act  is  done  (u). 


Malicious 
iujury 


MALICIOUS   INJURY. 

Having  noticed  one  of  the  most  dangerous  forms  of 
malicious  injury — arson,  it  remains  to  consider  others, 
which  are  dealt  with  in  the  same  Act  (x).  It  will  be 
remembered  that  here  "  malicious "  is  to  be  taken  in 
its  technical  signification.  To  bring  them  within  the 
pale  of  the  criminal  law,  all  the  acts  which  we  shall 
notice  must  be  done  maliciously  and  wilfully. 


It  will  be  well  to  classify  the  different  kinds  of 
malicious  injury,  and  then  to  consider  certain  points 
which  are  common  to  them  all. 


to  houses,  by 
explosive 
bstance: 


su 


Mouses,  &c. — To  destroy  or  damage  a  dwelling-house 
by  the  explosion  of  gunpowder  or  other  explosive  sub- 
stance, whereby  the  life  of  some  person  is  endangered, 
is  a  felony,  punishable  by  penal  servitude  to  the  extent 
of  life  (y).  The  endangering  of  life  must  result  from 
the  damage  done  to  the  building  particularized  in  the 
indictment  (z).  To  place  or  throw  gunpowder,  &c.,  in, 
into,  upon,  under,  against,  or  near  any  building,  with 
intent  to  destroy  the  same,  any  machinery  or  goods,  is 
a  felony,  punishable  by  penal  servitude  to  the  extent  of 
fourteen  years  (a). 

With  regard  to  explosive  substances,  there  has  been 
a  recent  statute  passed  by  which  any  person  unlawfully 
and  maliciously  causing,  by  any  explosive  substance, 

(u)  s.  59. 

(x)  24  &  25  Vict.  c.  97. 

(y)  *9- 

(z)   R.  v.  M'Gratk,  14  Cox,  598. 
(a)  24  &  25  Vict.  0.  97,  a.  10. 
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any  explosion  likely  to  endanger  life  or  cause  serious 
injury  to  property,  is  guilty  of  felony,  and  liable  to  penal 
servitude  for  life,  or  imprisonment  for  a  term  not  ex- 
ceeding two  years  (6).  Punishment  is  also  provided  by 
this  Act  for  attempting  to  cause  any  such  explosion,  and 
for  making  or  having  in  one's  possession  any  explosive 
substance  under  suspicious  circumstances  (c). 

To  riotously  and  with  force  demolish,  or  begin  to  to  buildings, 
demolish,  buildings,  machinery,  mine  bridges,  ways,  i^f  ££° lB  " 
&c,  is  a  felony,  punishable  by  penal  servitude  to  the 
extent  of  life  (d).  If  the  offender  does  not  proceed 
further  than  to  injure  or  damage  the  above,  he  is 
guilty  of  a  misdemeanor,  punishable  by  penal  servitude 
to  the  extent  of  seven  years  (e).  If  indicted  under  the 
former  section,  the  defendant  may  be  found  guilty  of 
the  offence  set  out  in  the  latter. 

For  a  tenant  holding  a  dwelling-house  or  other  *°  buildings, 
building  for  any  term  of  years  or  other  less  term,  OT  **«"*•' 
at  will,  or  after  the  termination  of  any  tenancy,  to 
demolish  or  begin  to  demolish  the  building  of  which  he 
is  tenant,  or  to  sever  any  fixture,  is  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both  (/). 

Manufactuures  and  Machinery  (g). — To  break,  destroy,  to  manufac- 
or  damage  with  intent  to  destroy,  certain  goods,  viz.,  ^hinery; 
silk,  woollen,  linen,  cotton,  hair,  mohair,  or  alpaca,  in 
process  of  manufacture,  or  the  machinery  employed  in 
the  manufacture ;  or  (b)  by  force  to  enter  any  place  in 
order  to  commit  such  offence,  is  felony,  punishable  by 
penal  servitude  to  the  extent  of  life  (A).  In  the  case 
of  machines  used  in  agricultural  operations,  or  in  any 


(0)  46  Vict  c.  3, 8.  2. 

(c)  Ibid.  as.  3  and  4. 

\d)  24  &  25  Vict.  c  97,  b.  10. 

(e)  s.  12.         . 

(g)  See  also  bb.  II  and  12. 
(A)  s.  14. 


28o 


INJURIES  TO  PROPERTY. 


to  mines ; 


to  vessels  ; 


endangering 
vessels  ; 


manufacture  other  than  those  mentioned  above,  the 
extent  of  the  penal  servitude  is  seven  years  (i). 

Mines  (j). — To  cause  water  to  be  conveyed  into  a 
mine  with  intent  to  destroy  or  damage  the  mine,  or 
hinder  the  working ;  or  (b)  with  like  intent  to  ob- 
struct an  air-way,  water-way,  shafts,  &c,  is  a  felony, 
punishable  by  penal  servitude  to  the  extent  of  seven 
years  (&). 

Subject  to  the  same  punishment  is  the  offence  of 
destroying,  damaging  with  intent  to  destroy,  or  ob- 
struct the  engines,  erections,  ways,  ropes,  &c,  used  in 
mines  (/). 

Vessels  (m). — To  throw  in,  against,  or  near  a  ship  or 
vessel,  any  gunpowder  or  other  explosive  substance, 
with  intent  to  destroy  the  vessel,  machinery,  working 
tools,  goods,  or  chattels,  although  the  explosion  does 
not  take  place  and  no  injury  is  effected,  is  a  felony, 
punishable  by  penal  servitude  to  the  extent  of  fourteen 
years  (n).  To  damage,  otherwise  than  by  fire,  gun- 
powder, or  other  explosive  substance,  any  vessel,  com- 
plete or  unfinished,  with  intent  to  destroy  the  same, 
or  render  it  useless,  is  a  felony,  punishable  by  penal 
servitude  to  the  extent  of  seven  years  (0). 

To  make,  alter,  or  remove  any  light  or  signal,  or  to 
exhibit  any  false  sign  or  signal,  with  intent  to  bring  a 
vessel  into  danger;  or  (b)  to  do  anything  tending  to 
its  immediate  loss  or  destruction,  is  a  felony,  punish- 
able by  penal  servitude  to  the  extent  of  life  (p).     In 


(*)  a.  15. 

{j)  See  also  as.  1 1  and  12. 

(k)  a.  28. 

{I)  b  29. 

(m)  See  alBO  as.  42-44,  pp.  275,  276. 

{n)  8.  45. 

(O)   8.  46. 

iP)  «.  47- 
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case  of  cutting  away  or  otherwise  interfering  with  any 
buoy,  &c,  used  or  intended  for  the  guidance  of  seamen 
or  the  purpose  of  navigation,  the  extent  of  the  penal 
servitude  is  seven  years  (q). 

To  destroy  any  part  of  a  vessel  in  distress,  wrecked,  to  wrecks; 
stranded,  or  cast  on  shore,  or  any  article  belonging  to 
such  ship,  is  a  felony,  punishable  by  penal  servitude  to 
the  extent  of  fourteen  years  (r). 

Sea  and  River  Banks,  &c. — To  break  down,  or  other-  to  banks,  &c ; 
wise  damage,  banks,  dams,  walls,  &c,  so  that  land  or 
buildings  are,  or  are  in  danger  of  being,  overflowed  ;  or 
(b)  to  destroy  any  quay,  wharf,  jetty,  lock,  sluice,  tow- 
ing path,  drain,  or  other  work  belonging  to  any  port, 
harbour,  dock,  reservoir,  navigable  river,  or  canal,  is  a 
felony,  punishable  by  penal  servitude  to  the  extent  of 
life  ($).  To  remove,  &c,  piles,  &c,  used  for  securing 
such  banks,  &c. ;  or  (b)  to  open  flood-gates  or  sluices,  or 
do  any  other  injury  to  a  navigable  river  or  canal,  with 
intent  and  effect  to  interfere  with  the  navigation,  is 
a  felony,  the  extent  of  the  penal  servitude  for  which  is 
seven  years  (f). 

Bridges,  Viaducts,  and  Aqueducts. — To  destroy  any  JJtSneu  "and 
bridge,  viaduct,  or  aqueduct,  over  or  under  which  any  aqueducts; 
highway,  railway,  or  canal  passes  ;  or  (b)  to  do  anything 
so  as  to  render  either  the  bridge,  &c,  or  the  railway, 
&&,  dangerous  or  impassable,  is  a  felony,  punishable  by 
penal  servitude  to  the  extent  of  life  (u). 

Turnpikes. — To  destroy  the  gates,  toll-bars,  chains,  *°  taB*" ; 
or  houses  thereof,  is  a  misdemeanor,  punishable  by  fine 
or  imprisonment,  or  both  (v). 

(q)  s.  48. 

(r)  s.  49. 

(*)  8.3a 

(0  s.  3*« 
(u)  s.  33. 

(v)  fl.  34. 
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to  walls,  gates,      It  may  be  noticed  here,  that  to  destroy  any  fences, 
' '  walls,  stiles,  or  gates,  is  punishable  on  summary  con- 

viction (w). 

to  railway  Railway  Trains  and  Telegraphs. — To  put  anything 

trams;  upon  or  across  any  railway,  or  to  displace  any  rail, 

sleeper,  &c. ;  or  (b)  to  interfere  with  the  points  or 
signals ;  or  (c)  to  do  anything  with  intent  to  obstruct, 
upset,  or  injure  any  engine,  tender,  carriage,  or  truck 
using  the  railway,  is  a  felony,  punishable  by  penal  ser- 
vitude to  the  extent  of  life  (x).  If  any  of  these  offences 
have  been  committed  by  a  young  person,  they  may  be 
dealt  with  summarily,  and  punished  by  fine  or  im- 
prisonment for  three  months ;  and  in  the  case  of  a 
male  under  fourteen  years  of  age,  with  whipping  (y). 

By  any  unlawful  act,  or  wilful  omission  or  neglect, 
to  obstruct  any  engine  or  carriage  using  the  railway, 
is  a  misdemeanor,  punishable  by  imprisonment  not 
exceeding  two  years  (z). 

to  telegraphs;  To  injure  anything  used  in  or  about  the  telegraph, 
or  in  the  working  thereof ;  or  (b)  to  obstruct  the  sending 
of  any  message  by  such  telegraph,  is  a  misdemeanor, 
punishable  by  imprisonment  not  exceeding  two  years. 
But  the  magistrates,  instead  of  sending  the  case  for 
trial,  may  summarily  dispose  of  it,  awarding  imprison- 
ment not  exceeding  three  months,  or  fine  (a).  To 
attempt  by  an  overt  act  any  of  the  offences  included  in 
the  last  section,  is  also  visited  with  the  same  punish* 
ment  on  summary  conviction  (b). 

to  ponds  and        Ponds  and  Fish. — To  destroy  the  dam,  flood-gate,  or 

fish; 


(10)  s.  25. 

(*)  ».  35- 

(y)  42  &  43  Vict,  c  49,  a.  11. 

(z)  s.  36.    For  certain  graver  offences,  v.  p.  194. 

(a)  s.  37. 

(6)  s.  38 


animals ; 
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sluice  of  a  fish-pond,  or  private  water,  with  intent  to 
take  or  destroy,  or  with  result  to  cause  loss  or  destruc- 
tion of  any  of  the  fish ;  or  (b)  to  put  in  lime,  or  other 
noxious  material,  with  intent  to  destroy  the  fish ;  or 
(c)  to  destroy  the  dam  or  flood-gate  of  any  mill-pond, 
reservoir,  or  pool,  is  a  misdemeanor,  punishable  by 
penal  servitude  not  exceeding  seven  years  (c). 

Animals. — To  kill,  maim,  or  wound  any  cattle,  is  a  to  cattle ; 
felony,  punishable  by  penal  servitude  not  exceeding 
fourteen  years  (rf). 

To  kill,  maim,  or  wound  any  dog,  bird,  or  beast,  or  to  other 
other  animal,  not  being  cattle,  but  being  either  the 
1  subject  of  larceny  at  common  law,  or  being  ordinarily 
kept  in  a  state  of  confinement,  or  for  any  domestic 
purpose,  is  punishable  on  summary  conviction,  for  the 
first  offence,  by  imprisonment  not  exceeding  six  months, 
or  penalty  not  exceeding  £20  above  the  injury;  for 
the  second  offence,  imprisonment  not  exceeding  twelve 
months  (e). 

To  cruelly  beat,  ill-treat,  over-drive,  abuse  or  tor- 
ture any  animal,  which  includes  any  domestic  animal, 
of  any  kind  or  species  whatever  and  whether  quad- 
ruped or  not  (/)  is  punishable  by  a  penalty  not 
exceeding  £5  (g).  To  convey  or  carry  any  such 
animal  in  or  upon  any  vehicle  in  such  a  manner  or 
position  as  to  subject  it  to  unnecessary  pain  or  suffer- 
ing, is  punishable,  for  the  first  offence,  by  a  penalty 
not  exceeding  £3  ;  and  for  the  second  and  every  sub- 
sequent offence,  by  a  penalty  not  exceeding  £5  (h). 
Sending  parrots  on  a  journey  of  over  ten  hours  by  rail- 


(c)  s.  32.  v.  36  &  37  Vict  c.  71,  s.  13. 

(d)  B.  4a 

(e)  8.  41. 

(/)I7&  18  Vict.  c.  60,  s.  3. 
(g)  12  &  13  Vict,  c.  92,  s.  2. 
(A)  Ibid.  s.  13. 
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way  without  water,  is  not  such  an  offence,  nor  is  a 
parrot  such  an  animal  (t). 

to  trees,  &c. ;  Trees,  Plants,  &c. — To  destroy  or  damage  any  tree, 
sapling,  shrub,  or  underwood,  growing  in  any  park, 
pleasure-ground,  garden,  orchard,  or  avenue,  or  in  any 
ground  adjoining,  or  belonging  to,  any  dwelling-house, 
provided  that  the  amount  of  the  injury  done  exceeds 
the  sum  of  £  1,  or  if  the  tree,  &a,  is  growing  elsewhere, 
provided  that  the  amount  exceeds  £5,  is  a  felony, 
punishable  by  penal  servitude  to  the  extent  of  five 
years  (/).  If  the  injury  amounts  to  the  value  of  one 
shilling  at  least,  wheresoever  the  tree,  &c,  is  growing, 
the  offence  is  punishable,  on  summary  conviction,  by 
imprisonment  not  exceeding  three  months,  or  fine  not 
exceeding  £$  above  the  amount  of  the  injury ;  for  the 
second  offence,  imprisonment  not  exceeding  twelve 
months ;  the  third  offence  is  a  misdemeanor,  punishable 
by  imprisonment  not  exceeding  two  years  (&). 

to  plants,  &c;  To  destroy  or  damage  with  intent  to  destroy,  any 
plant,  root,  fruit,  or  vegetable  production  growing  in 
any  garden,  orchard,  nursery-ground,  hot-house,  green- 
house,  or  conservatory,  is  punishable,  on  summary  con- 
viction, by  imprisonment  not  exceeding  six  months,  or 
penalty  not  exceeding  £20  above  the  amount  of  the 
injury ;  the  second  offence  is  a  felony,  punishable  by 
penal  servitude  to  the  extent  of  five  years  (/).  If  the 
plant,  &c,  does  not  grow  in  such  place,  the  offence  is 
punishable,  on  summary  conviction,  by  imprisonment  to 
the  extent  of  a  month,  or  fine  of  twenty  shillings ;  for 
the  second  offence,  imprisonment  not  exceeding  six 
months  (m). 


(i)  Sunn  v.  Sanderi,  50  L.  J.  (M.C.)  67  ;  44  L.  T.  N.  S.  424. 
0')8S.  20,21. 
(k)   8.  22. 
(I)  8.  23. 

(m)s.  24. 
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To  cut,  or  otherwise  destroy,  any  hopbinds  growing  on  to  hopbinds ; 
poles  in  any  plantation  of  hops,  is  a  felony,  punishable 
by  penal  servitude  to  the  extent  of  fourteen  years  (n). 

Works  of  art,  &c. — To  destroy  or  damage  works  of  ait,  to  worka  of 
&c,  in  public  museums,  &c. ;  or  (b)  pictures,  statues, 
monuments  belonging  to   places    of  worship,  public 
bodies,  or  in  public  places,  is  a  misdemeanor,  punish- 
able by  imprisonment  not  exceeding  six  months  (0). 

Such  are  the  particular  cases  provided  for  by  the  General 
statute ;  but  in  addition  to  these  there  are  the  following  p™*8"* 
general  provisions : — 

Whosoever  unlawfully  and  maliciously  commits  any  where  the 
damage,  injury,  or  spoil  to  or  upon  any  real  or  personal  "}i*"7  exceeds 
property,  either  of  a  public  or  private  nature,  for  which 
no  punishment  has  been  provided  in  the  Act,  the 
damage,  injury,  or  spoil  being  to  an  amount  exceeding 
£$,  is  guilty  of  a  misdemeanor,  punishable  by  imprison- 
ment not  exceeding  two  years.  If  the  offence  is  com- 
mitted at  night  (i.e.,  between  the  hours  of  nine  in  the 
evening  and  six  in  the  morning),  the  offender  is  liable 
to  penal  servitude  tft  the  extent  of  five  years  (p). 

And  in  cases  where  the  damage  does  not  exceed  where  the 

/■  ....  ,  .     injury  does  not 

£$,  any  person  committing  damage  to  any  property  exoeed  £5. 
may  be  summarily  convicted  before  a  magistrate,  and 
punished  by  imprisonment  not  exceeding  two  months, 
or  fine  not  exceeding  £$,  and  also  a  further  sum  not 
exceeding  £$  as  compensation.  But  this  section  does 
not  extend  to  any  case  where  the  party  acted  under  a 
fair  and  reasonable  supposition  that  he  had  a  right  to 
do  the  thing  complained  of,  nor  to  any  trespass,  not 


(»)  8. 19. 
M  b.  39. 

(j>)  a.  51.    v.  R.  v.  PemUiton,  L.  R.  2  C.  0.  R.  1 19 ;  43  L.  J.  (M.C.)  91. 
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being  wilful  or  malicious,  committed  in  hunting,  fish- 
ing, or  in  the  pursuit  of  game  (q). 

Making  or  Making  or  knowingly  having  in  possession  any  gun- 

dangeronsor  powder,  or  any  dangerous  or  noxious  thing,  or  any 
w%<?tent?g  instrument  or  thing,  with  intent  thereby,  or  by  means 
&0-  thereof,  to  commit  any  of  the  felonies  mentioned  in 

the  Act,  is  a  misdemeanor,  punishable  by  imprisonment 

not  exceeding  two  years  (r). 

Certain  general  rules  are  appended  to  apply  gene- 
rally to  all  the  offences  dealt  with  in  the  Act : — 

Particular  It  is  not  necessary  to  prove  that   the    defendant 

not1  be*  ahewn.  was  actuated  by  malice  against  the  owner  of  the  pro- 
perty (s). 

No  defence  If  a  person,  with  intent  to  injure  or  defraud  any 

wm  in^posseii-  other  person,  does  any  of  the  prohibited  acts,  it  is  no 
sion  of  the       defence  that  he  (the  offender)  was  in  possession  of  the 

property.  v  '  r 

property  against,  or  in  respect  of  which  such  act  was 
done  (i) ;  as,  for  example,  if  a  tailor  or  carrier  wilfully 
and  maliciously  destroys  goods  intrusted  to  him. 

Proof  0f  When  it  is  necessary  to  allege  an  intent  to  injure  or 

toDdefraudtent  defraud,  ^  1S  not  necessary  to  allege  in  the  indictment, 

&e.t  will  '      or  prove  at  the  trial,  an  intent  to  injure  or  defraud  any 

°**  particular  person ;  proof  of  a  general  intent  to  injure 

or  defraud  will  suffice  (u). 

(?)  »•  52. 

(r)  b.  54. 

(#)  s.  58. 
(*)  ».  59. 

(U)    8.  60. 


(    28;    ) 


BOOK  III. 

Having  considered  the  essentials  of  crime  in  general,  criminal 
and  examined  the  character  of  particular  crimes,  aprocedure- 
second  portion  of  the  matter  with  which  the  Criminal 
Law  is  concerned  now  presents  itself  to  our  notice, 
namely,  the  proceedings,  which  have  for  their  object 
the  conviction  of  the  guilty  and  the  discharge  of  the 
innocent.  But  before  entering  upon  the  subject  of 
Criminal  Procedure,  it  will  be  well  to  inquire  what 
measures  the  law  has  adopted  in  order  to  render  those 
proceedings  as  far  as  possible  unnecessary;  in  other 
words,  to  treat  of  the  Prevention  of  Offences. 


(    288     ) 


CHAPTER  I. 

PREVENTION   OF   OFFENCES. 

Two  classes  of  Under  this  head  fall  two  classes  of  measures,  differing 
the  prevention  considerably  in  their  nature.  The  first  is  applicable 
of  offences.  chiefly  in  the  case  of  those  who  have  to  some  extent 
erred,  but  whom  it  is  not  deemed  advisable  to  visit 
with  punishment  in  the  strict  sense  of  the  term.  The 
second  consists  of  general  measures  and  provisions  for 
the  prevention  of  the  commission  or  repetition  of 
offences. 


Finding 
securities. 


A.  The  first  mode  of  preventing  offences  may  be 
generally  said  to  consist  in  obliging  those  persons, 
whom  there  is  probable  ground  to  suspect  of  future 
misbehaviour,  to  stipulate  with  and  give  full  assurance 
to  the  public  that  the  offences  which  are  apprehended 
shall  not  happen.  This  is  effected  by  their  finding 
pledges  or  securities,  which  are  of  two  kinds : — 


i.  For  Keeping  the  Peace,  ii.  For  Good  Behaviour. 
But  in  the  first  place  we  shall  go  over  the  ground 
which  is  common  to  both. 


The  recognis- 
ance. 


Of  what  does  this  "  given  security  "  consist  ?  The 
person  of  whose  conduct  the  law  is  apprehensive  is 
bound,  with  or  without  one  or  more  securities,  in  a 
recognizance  or  obligation  to  the  Crown.  This  is  taken 
by  some  court  or  by  some  judicial  officer.  The  recog- 
nizance is  of  the  nature  following : — The  person  bound 
acknowledges  himself  to  be  indebted  to  the  Crown 
in  the  sum  specially  ordered,  with  a  condition  that  it 
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shall  be  void  if  he  appear  in  court  (a)  on  such  a  day, 
and  in  the  meantime  keep  the  peace  either  generally 
towards  the  sovereign  and  his  people,  or  particularly 
also  with  regard  to  the  person  who  seeks  the  security. 
Or,  as  is  more  usual,  the  recognizance  may  be  to  keep 
the  peace  for  a  certain  period,  an  appearance  in  court 
not  being  required.  If  it  be  for  good  behaviour — then 
on  condition  that  he  demean  and  behave  himself  well, 
either  generally  or  specially,  for  the  time  therein 
limited,  as  for  one  or  more  years,  or  for  life.  If  the  Forfeiture, 
condition  of  the  recognizance  is  broken,  in  the  one  case 
by  any  breach  of  the  peace,  in  the  other  by  any 
misbehaviour,  the  recognizance  becomes  forfeited  or 
absolute.  It  is  estreated,  or  extracted  from  the  other 
records,  and  sent  up  to  the  Exchequer ;  the  party  and 
his  sureties  becoming  the  Crown's  absolute  debtors  for 
the  sums  in  which  they  are  respectively  bound  (6). 

By  whom  may  these  securities  be  demanded  ?  By  Who  may 
any  justice  of  the  peace,  and  also  by  certain  others  securities, 
who  are  regarded  as  conservators  of  the  peace;  for 
example,  the  judges  of  the  Queen's  Bench  Division,  the 
coroner,  sheriff,  &c.  They  may  demand  the  security 
at  their  own  discretion,  or  at  the  request  of  a  subject 
upon  his  shewing  due  causa  If  the  magistrate  is  un- 
willing to  grant  it,  it  may  be  obtained  by  a  mandatory 
writ,  called  a  supplicavit,  which  will  compel  him  to  act 
as  a  ministerial  and  not  as  a  judicial  officer.  But  this 
writ  is  seldom  used ;  for  when  application  is  made  to 
the  superior  courts,  they  usually  take  the  recognizance 
there,  as  they  are  empowered  to  do  by  statute  (c). 

Any  person  under  the  degree  of  nobility  may  be  who  may  be 
bound  over  either  by  a  justice  or  at  the  quarter  ses-  bound- 
sions.     Wives  may  demand  security  against  their  hus- 


(a)  v.  Arch.  Q.  S.  269. 

(b)  4  BL  252. 

[e)  v.  21  Jac  1,  c  8. 
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bands,  and  vice  versd.  Infants  may  demand  security, 
and  may  be  compelled  to  find  security  by  their  next 
friend. 

The  proceedings  are  the  following  in  case  of  secu- 
rities granted  (a)  by  a  justice  out  of  sessions ;  (b)  at 
the  sessions. 

Proceedings  (a.)  If  no  sessions  are  sitting,  the  person  requiring 

Wore  a  magia-  immediate  security  goes  before  a  justice,  and  on  oath 
makes  his  complaint,  which  is  usually,  though  not 
necessarily,  in  writing.  If  the  person  complained  of 
is  present,  he  may  be  required  at  once  to  enter  into 
the  required  recognizance;  but  if  not  present,  the 
magistrate  issues  a  warrant  to  bring  him  before  him- 
self or  some  other  magistrate.  The  warrant  is  exe- 
cuted by  the  person  to  whom  it  is  directed.  If  the 
delinquent  refuses  to  go  before  the  magistrate,  he  may 
be  put  into  prison  without  any  further  warrant  When 
he  comes  before  the  magistrate,  he  must  offer  sureties, 
or  else  he  may  be  committed  to  prison  for  a  term  not 
exceeding  twelve  months  (d).  The  form  of  the  recog- 
nizance is  chiefly  in  the  discretion  of  the  magistrate 
both  as  to  the  number  and  the  sufficiency  of  the  sure- 
ties, the  largeness  of  the  sum,  and  the  time  for  which 
the  party  shall  be  bound. 

at  sessions.  (b)  By  the  sessions.     Application  may  be  made  by 

the  party  requiring  security  at  once  to  the  sessions. 
And  this  is  the  more  usual  course.  It  should  be  made 
upon  articles  verified  on  oath,  shewing  the  facts  to 
warrant  it.  If  the  person  refuses,  or  is  not  prepared 
to  enter  into  the  recognizance,  he  may  be  committed. 

So  far  the  two  kinds  of  security  are  on  the  same 
footing.     They  must  now  be  considered  separately. 


(d)  16  &  1 7  Vict.  c.  30,  s.  3. 
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L  For  the  Peace. — This  may  be  granted  (a)  gene-  Security  for 
redly,  on  public  grounds.  Any  justice  may  demand  seen-  p^S^gene- 
rities  from  the  following :  those  who  in  his  presence  n^f ; 
make  an  affray,  or  threaten  to  kill  or  beat  one  another ; 
or  who  contend  together  with  hot  and  angry  words ; 
or  go  about  with  unusual  weapons  or  attendance  to  the 
terror  of  the  people;  also  common  barrators  (e);  and 
those  who,  having  been  bound  to  the  peace,  have 
forfeited  their  recognizances  by  breaking  it  (/). 
(b)  Specially,  by  demand  of  a  private  person  ("  swear-  ipecwlly. 
ing  the  peace  "  against  another).  This  security  may  be 
demanded  by  a  person  when  he  fears  that  another  will 
kill  him,  his  wife  or  child,  or  do  him  other  corporal 
injury ;  or  will  burn  his  house ;  or  will  procure  others 
so  to  do.  The  fear  must  arise  from  a  threat,  though 
that  threat  need  not  be  expressed  in  words.  The 
magistrate  is  required  to  grant  the  security  if  the 
applicant  swears  that  he  is  in  fear  of  death  or  bodily 
harm,  and  shews  that  there  is  ground  for  his  fear ;  and 
swears  that  he  is  not  acting  out  of  malice  or  for  mere 
vexation  (g). 

The  recognizance  is  forfeited  (a)  if  general,  by  any  Forfeiture, 
unlawful  action  which  is  or  tends  to  a  breach  of  the 
peace ;  (b)  if  special,  by  any  actual  violence,  or  even 
terror  or  menace,  to  the  person  of  the  complainant, 
whether  it  be  committed  directly  or  indirectly  by  the 
person  bound ;  (c)  by  default  of  appearance  at  the 
proper  time,  unless  there  be  a  valid  excuse  (A).  A  mere 
civil  trespass,  or  words  of  anger  not  amounting  to  a 
challenge  to  fight,  will  not  cause  a  forfeiture. 

ii.   For    Good  Behaviour  or  Abearance.  —  This   in-  Security  for 
eludes  a  surety  for  keeping  the  peace  and  something  fi0ur.    *" 
more.     A  magistrate  may  bind  over  to  good  behaviour 


(«)   v.p.96. 

(/)  4  BL  254. 

(g)  4  BL  255. 

(A)  v.  16  &  17  Vict  c.  30,  b.  2. 
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all  those  that  be  not  of  good  fame.  This  general  term 
includes  not  only  those  who  act  contra  pacem,  but  also 
those  who  act  contra  bonos  mores.  It  will  comprise  the 
following,  among  others  (i) : — rioters,  barrators ;  those 
maintaining  or  constantly  resorting  to  barrators  ;  sus- 
pected persons  who  cannot  give  good  account  of  them- 
selves; those  who  are  likely  to  commit  any  crime; 
drunkards ;  cheats ;  vagabonds,  &c.  (k). 

Forfeiture.  This  kind  of  recognizance  may  be  forfeited  for  the 

same  reasons  as  the  former,  and  for  others  also,  as  by 
committing  any  of  those  acts  of  misbehaviour  which 
the  recognizance  was  intended  to  prevent,  though  there 
be  no  actual  breach  of  the  peace ;  but  not  by  barely 
giving  fresh  cause  of  suspicion. 

Security  either      Security  may  be  required  in  two  classes  of  cases : 
hM^orYw'not  (a)  where  no  actual  crime  has  been  committed;  (b)  where 
mftted°m        ^e  Party  °'  whom  security  is  taken  has  been  convicted 
of  some  crime.     In  the  latter  case,  if  punishment  is 
awarded,  the  court  of  summary  jurisdiction  may  order 
the  offender,  at  the  expiration  of  his  term  of  punish- 
ment, or  if  the  punishment  consists  of  a  fine,  at  once  to 
enter  into  a  recognizance  to  keep  the  peace,  or  for  good 
behaviour.     Or  again,  instead  of  awarding  any  punish- 
ment, the  court  may  order  the  defendant  to  enter  into 
Criminal         such  recognizance.     In  certain  cases  where  the  defend- 
ActlT*11^*1011  an^  has  been  convicted  of  an  indictable  offence,  namely, 
of  an  indictable  offence  punishable  under  one  of  the 
Criminal  Consolidation  Acts,  1 86 1,  he  may  be  required 
to  enter  into  his  own  recognizances  and  find  sureties. 
In  each  of  these  Acts  there  is  inserted  a  clause  to  the 
following  effect : — On  conviction  of  an  indictable  mis- 
demeanor punishable  under  one  of  those  Acts,  the  court 
may,  if  it  think  fit,  in  addition  to  or  in  lieu  of  any 
of  the  punishments  authorized  in  the  Act,  fine  the 

(»)  v.  Burn,  759. 
(k)  DaltoD,  c.  124. 
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offender,  and  require  him  to  enter  into  his  own  recogniz- 
ances, and  to  find  sureties,  both  or  either,  for  keeping 
the  peace  and  being  of  good  behaviour.  And  in  case 
of  any  felony  punishable  under  one  of  those  Acts,  the 
court  may  require  the  offender  to  enter  into  his  own 
recognizances  and  to  find  sureties,  both  or  either,  for 
keeping  the  peace,  in  addition  to  any  punishment 
authorized  by  the  Act.  But  no  person  is  to  be  im- 
prisoned under  this  clause  for  not  finding  sureties  for 
any  period  exceeding  one  year  (I). 

B.  We  have  now  to  consider  certain  general  measures  General 
for  the  prevention  of  the  commission  of  crimes,  or  their  j^"™  ^uof 
repetition.     Provisions  having  this  object  in  view  are  orime' 
contained  in  an  Act  for  the  more  effectual  Prevention 
of  Crime  (m).     This  statute  deals  with  a  variety  of 
matters  (the  design  of  which  principally  is  to  prevent 
the  repetition  of  crime),  which  may  be  thus  classified : — 

i.  As  to  holders  of  licences  under  the  Penal  Servi-  Holders  of 
tude  Acts. — If,  on  their  being  brought  by  a  constable llcencea- 
before  a  court  of  summary  jurisdiction,  it  appears  that 
they  are  getting  their  living  by  dishonest  means,  their 
licences  are  forfeited.  They  are  also  punished  on  the 
breach  of  certain  conditions.  They  are  required  to 
notify  their  residence  to  the  police  within  forty-eight 
hours  of  their  arrival  in  any  place  (n). 

ii  Identification  of  persons  who  have  been  convicted,  identification 

tv.  j£i  j.1.  «i.         .e  of  offenders. 

— Dde  provision  is  made  for  keepmg  the  register  of 
prisoners  and  making  returns  to  the  Home  Secretary 
in  England,  the  Lord  Lieutenant  in  Ireland.  The 
same  authorities  may  make  regulations  for  photograph- 
ing prisoners  (0). 


(I)  24  &  25   Vict.  c.  96,  a.  117  ;  c.  97,  s.   73  ;  0.  98,  s.  51  ;  c.   99, 
s.  38 ;  c  100,  8.  71. 
(m)  34  &  35  Vict.  c.  112. 
(n)  Ibid.  88.  3-5.     v.  p.  475. 
(o)  Ibid.  8.  6. 
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Offences  by 
those  who 
hare  been 
twice  con- 
victed. 


iii.  Persons  who  have  been  twice  convicted  of  crime 
may  be  punished  in  certain  cases,  within  seven  years 
from  the  last  conviction,  by  imprisonment  not  exceeding 
one  year,  e.g.,  for  appearing  to  obtain  their  livelihood 
by  dishonest  means,  refusing  to  give  their  names  when 
asked  by  a  court  of  summary  jurisdiction.  They  may 
be  subjected  to  police  supervision  for  seven  years  or 
less  (jot). 


Acta  conduc- 
ing to  crime. 


iv.  Penalties  are  prescribed  for  harbouring  thieves, 
assaulting  the  police,  purchasing  less  than  specified 
quantities  of  old  metal,  &c.  (q). 


Search  for 

stolen 

property. 


v.  Power  is  given  to  constables  authorized  by  a 
chief  officer  of  the  police  to  enter  houses,  &c,  to  search 
for  stolen  property  in  premises  which,  within  the  last 
twelve  months,  have  been  in  the  occupation  of  persons 
who  have  been  convicted  of  receiving  stolen  property, 
or  harbouring  thieves  ;  or  are  in  occupation  of  persons 
who  have  been  convicted  of  offences  involving  fraud  or 
dishonesty,  and  punishable  by  penal  servitude  or  im- 
prisonment (r). 


Evidence  in 
trial  for 
receiving. 


vi.  At  a  trial  for  receiving  stolen  goods  certain  evi- 
dence, not  usually  allowed,  may  be  given  (s). 


{p)  34  &  35  Vict  c.  H2,  as.  7,  8. 

(?)  Ibid.  as.  10-13. 

(r)   Ibid.  b.  16. 

(«)    Ibid.  8.  19.     v.  p.  229. 
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CHAPTER  II. 

COURTS   OF  A  CRIMINAL  JURISDICTION. 

In  this  chapter  we  shall  treat  of  courts  taking  cog- Courts  dealing 
nizance  of  indictable  crimes,  reserving  for  a  subse-  abi©  crime! 
quent  chapter  the  consideration  of  courts  of  a  summary 
jurisdiction  (t).  These  courts  are  either  of  general,  or 
of  local  and  special  jurisdiction.  We  are  concerned 
chiefly  with  the  former,  and  to  them  we  now  turn,  and 
notice  the  several  tribunals  as  far  as  possible  in  the 
order  of  their  dignity. 

THE  HIGH  COUBT  OF  PARLIAMENT. 

This  assembly  proceeds  to  the  punishment  of  offenders  Court  of 
either  in  a  legislative  or  a  jvdvAal  capacity.  Parliament. 

When  acting  in  the  former  of  these  capacities  it  Bills  of 
cannot  strictly  be  termed  a  court.     It  does  not  then^^°fn5°rof 
sit  to  execute  existing  laws,  but  to  make  new  ones.  p°nttlti<»- 
The  occasions  when  its  legislative  functions  are  exer- 
cised to  punish  offenders  are  when  bills  of  attainder  or 
bills  of  pains  and  penalties  are  passed  to  punish  parti- 
cular persons  for  treason  or  felony,  beyond  and  contrary 
to  the  common  law,  to  serve  a  special  purposa     They 
pass  through  the  same  stages  as  any  other  bill,  though 
usually  commencing  with  the  Lords. 

When  sitting  in  a  judicial  capacity  the  jurisdiction 


(0  v.  p.  478.    As  to  Court  for  Crown  Cases  Reserved,  v.  p.  471. 
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of  this,  the  highest  court  of  the  kingdom,  is  exercised 
in  one  of  two  modes : — 

i.  Impeachment 

ii.  Indictment 

impeachment.  L  Impeachment  before  the  Lords  by  the  Commons. — 
The  Commons  act  as  prosecutors,  inasmuch  as  it  is  the 
people,  whom  they  represent,  who  are  injured;  the 
Lords  form  the  tribunal  In  place  of  an  ordinary  bill 
of  indictment  the  charge  against  the  offender  is  con- 
tained in  the  articles  of  impeachment.  A  peer  may  be 
impeached  for  any  crime ;  a  commoner  may  be  im- 
peached, at  any  rate  for  a  misdemeanour,  and,  according 
to  the  better  authorities,  for  any  crime  (u). 

Pardon  cannot  It  should  be  remembered  that  it  was  provided  by 
iS^achment  the  Act  of  Settlement  that  no  pardon  under  the  Great 
Seal  is  pleadable  to  an  impeachment  by  the  Commons 
in  Parliament.  That  is,  the  proceedings  cannot  be  sup- 
pressed by  the  sovereign  interfering  with  a  pardon; 
though,  when  the  matter  has  been  inquired  into,  and 
judgment  given,  he  may  then  exercise  his  royal  prero- 
gative of  pardon.  The  proceedings  on  an  impeachment 
are  not  brought  to  a  termination  by  the  prorogation  or 
dissolution  of  Parliament  (x). 

Proceedings  on  The  proceedings  are  shortly  the  following  (y).  A 
impeachment,  mem^  0f  the  House  of  Commons  charges  the  accused 
with  the  offence,  and  moves  that  he  be  impeached.  On 
the  House  agreeing,  the  member  is  sent  up  to  the  bar 
of  the  House  of  Lords  to  impeach  the  accused  in  the 
name  of  the  House  of  Commons  and  the  Commons 
of  the  United  Kingdom.  A  committee  is  appointed 
to  draw  up  articles,  which,  on  being  agreed  to,  are 


(«)  May,  658. 

(x)  v.  26  Geo.  3,  c  96;  45  Geo.  3,  c  125. 
(y)  May,  660. 
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delivered  to  the  Lords.  The  accused  makes  answer  to 
these  articles,  and  to  his  answer,  which  is  communi- 
cated by  the  Lords  to  the  Commons,  replication,  if 
necessary,  is  returned.  The  Lords  then  appoint  a  day 
for  trial,  the  accused  meanwhile  being  retained  in 
custody,  unless  admitted  to  bail  by  the  House  of  Lords. 
The  Commons  desire  the  Lords  to  summon  witnesses, 
and  they  (the  Commons)  appoint  managers  to  conduct 
the  proceedings.  The  trial  usually  takes  place  in  The  trial. 
Westminster  Hall,  under  the  presidency  of  the  Lord 
High  Steward.  But  in  cases  other  than  impeachment 
of  peers  for  high  treason  the  Lord  Chancellor  or  Lord 
Speaker  presides.  The  president  is  not  a  judge,  but 
only  chairman,  and  has  a  vote  with  the  rest  in  right 
of  his  peerage.  The  collective  body  of  peers  are  the 
judges  both  of  law  and  of  fact  The  Commons  attend 
with  the  managers  as  a  committee  of  the  whole  House. 
When  the  managers  have  made  their  charge  they 
adduce  evidence ;  and  as  to  this,  though  a  doubt  was 
raised  on  the  trial  of  Warren  Hastings  whether  the 
Lords  were  bound  by  the  same  rules  of  evidence  which 
prevail  in  ordinary  criminal  tribunals,  that  they  are 
so  bound  is  now  established.  The  accused,  who  may 
be  defended  by  counsel,  answers  the  charge,  and  the 
managers  reply.  The  president  then  puts  to  each 
peer,  beginning  with  the  junior  baron,  the  question 
upon  the  first  article,  whether  the  accused  be  guilty  of 
the  crime  charged  therein.  The  peers  in  succession 
rise  in  their  places  when  the  question  is  put,  and 
standing  uncovered,  and  laying  their  right  hands  upon 
their  breast,  answer  "  Guilty,"  or  "  Not  guilty,  upon 
my  honour."  Each  article  is  proceeded  with  separately ; 
the  president  giving  his  opinion  last.  The  numbers 
being  ascertained,  are  delivered  by  the  president  The 
Commons  demand  judgment,  and  this  is  pronounced 
by  the  president. 

ii.  Indictment  before  the  House  of  Peers. — In  this  court  indictment, 
are  tried  peers  and  peeresses  against  whom  an  indictment 
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for  treason  or  felony,  or  for  misprision  of  either,  is  found 
during  a  session  of  Parliament.  The  indictment,  that 
is,  a  true  bill,  is  found  in  the  ordinary  way  by  a  grand 
jury  in  the  Queen's  Bench  Division,  or  at  the  assizes ; 
the  indictment  being  removed  to  the  House  of  Peers 
by  writ  of  certiorari  (z).  The  peer  may  plead  a  pardon 
before  the  Queen's  Bench  Division,  so  as  to  avoid  the 
trouble  of  appointing  a  high  steward,  &c.,  merely  to 
receive  that  plea ;  but  no  other  plea,  as  "  guilty"  or 
"  not  guilty,"  can  be  pleaded  in  the  inferior  court. 

The  triaL  The  court  is  presided  over  by  a  Lord  High  Steward, 

appointed  by  commission  under  the  great  seaL  He 
is  not  a  judge,  but  chairman,  and  votes  with  the  other 
peers.  The  privilege  of  being  tried  by  this  court 
depends  upon  nobility  of  blood,  rather  than  upon  the 
right  to  a  seat  in  the  House,  as  will  appear  from  the 
considerations  following.  This  kind  of  trial  might 
have  been  claimed  by  a  Popish  peer  at  a  time  when  he 
was  incapable  of  sitting  in  the  House ;  by  a  peer 
under  age ;  by  Scotch  and  Irish  peers,  though  they  be 
no  representative ;  by  females,  namely,  peeresses  by 
birth,  and  those  by  marriage,  unless  when  dowagers 
they  have  disparaged  themselves  by  taking  a  com- 
moner for  a  second  husband  (a).  Also  the  bishops  are 
not  tried  in  this  court,  but  in  courts  which  have  juris- 
diction over  commoners.  As  to  the  right  of  bishops 
to  take  part  in  the  trials  in  the  House  of  Peers,  a 
resolution  of  the  House  in  Danby's  case  has  ever  since 
been  adhered  to,  "  that  the  lords  spiritual  have  a  right 
to  stay  and  sit  in  court  in  capital  cases  till  the  court 
proceeds  to  the  vote  of  guilty  or  not  guilty  "  (b).  They 
then  retire  voluntarily,  but  not  without  entering  a 
protest  declaring  their  right  to  stay. 


(«)  v.  n.  366. 

(a)  4  BL  26c. 

(6)  Lordi'  Journal,  May  15th,  1679. 
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COURT   OF   THE   LORD   HIGH   STEWARD   OF   GREAT 

BRITAIN. 

The  trial  by  the  House  of  Peers,  as  we  have  seen,  Court  of  Lord 
can  only  be  held  during  the  sitting  of  Parliament.  High  Steward* 
During  a  recess  this  court  takes  its  place. 

Here,  unlike  the  former  tribunal,  the  Lord  Steward  The  trial, 
is  not  merely  chairman  of  the  court,  giving  his  vote 
with  the  rest.  He  is  judge  of  matters  of  law,  as  the 
Lords  triors  are  of  matters  of  fact  Therefore,  as  a 
judge,  he  has  no  right  to  vote.  A  commission  under 
the  great  seal  confers  the  office  of  Lord  High  Steward 
for  the  particular  occasion  on  some  member  of  the 
House  of  Lords.  When  the  indictment  has  been  found, 
and  removed  by  writ  of  certiorari,  the  Steward  directs 
a  precept  to  the  serjeant-at-arms  to  summon  the  Lords 
to  attend  the  trial.  In  cases  of  treason,  or  misprision 
thereof,  there  must  be  summoned  all  the  peers  who  have 
a  right  to  sit  and  vote  in  Parliament  (c).  The  decision 
is  by  the  majority,  which  must  consist  of  twelve  at  the 
least  Bishops  cannot  be  summoned  to  this  court,  nor 
have  they  the  right  of  being  tried  there. 

QUEEN'S   BENCH   DIVISION   OF   THE   HIGH   COURT. 

This  court  has  jurisdiction  both  in  criminal  and  in  Queen's  Bench 
civil  cases ;  the  former  on  the  Crown  side,  the  latter  on  imion* 
the  Plea  side.  On  the  Crown  side  it  takes  cognizance 
of  criminal  causes  from  high  treason  down  to  the  most 
trivial  misdemeanor  or  breach  of  the  peace.  But  its 
criminal  jurisdiction  is  rarely  exercised,  unless  the  cir- 
cumstances of  the  case  are  of  an  extraordinary  character, 
and  demand  an  investigation  which  could  not  be  had 
in  the  ordinary  course  of  things. 

Its  original  jurisdiction  includes  all  offences  com-  original 

jurisdiction. 

(c)  7  &  8  Wm.  3,  c.  3,  a.  11. 
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mitted  in  Middlesex,  which  may  be  prosecuted  in  this 
court  by  indictment ;  and  misdemeanors  committed  in 
any  county  of  England  may  be  prosecuted  herein  by 
information  filed  by  the  Attorney-General  6a?  officio,  or 
at  the  instance  of  a  private  individual  prosecuting  in 
the  Crown  Office  by  leave  of  the  court  But  this  juris- 
diction is  very  rarely  exercised ;  crimes  committed  in 
Middlesex  being  tried  at  the  Central  Criminal  Court. 
The  grand  jury  are  summoned  only  when  the  Master 
of  the  Crown  Office  has  received  due  notice  of  some 
business  to  be  brought  before  the  court  (d). 

Transferred  Its  transferred  jurisdiction  is  much  more  extensive. 

To  it  indictments  from  all  inferior  courts  may  be  re- 
moved by  writ  of  certiorari  ;  but  (unless  it  be  an  in- 
dictment against  a  body  corporate  not  authorized  to 
appear  by  attorney  in  the  court  in  which  the  indict- 
ment is  preferred,  or  unless  it  be  at  the  instance  of 
the  Attorney-General  acting  on  behalf  of  the  Crown) 
only  under  one  of  the  following  circumstances :  that 
it  has  been  made  clear  by  the  paity  applying  for  the 
writ  to  the  court  from  which  the  writ  is  to  issue 
(i.e.,  the  Queen's  Bench),  (a)  that  a  fair  and  impartial 
trial  cannot  be  had  in  the  court  below ;  or  (b)  that 
some  question  of  law  of  more  than  usual  difficulty  and 
importance  is  likely  to  arise  upon  the  trial ;  or  (c)  that 
a  view  of  the  premises  in  respect  whereof  any  indict- 
ment is  preferred,  or  a  special  jury,  may  be  required 
for  the  satisfactory  trial  of  the  same  (e).  And  the 
same  statute,  still  further  to  prevent  the  vexatious  re- 
moval of  indictments  into  the  Queen's  Bench,  enacts 
that  no  certiorari  is  to  issue  to  remove  an  indictment 
unless  recognizances  be  given  for  the  payment  of 
costs  in  case  of  failure  by  the  party  applying  for  the 
removal  (/). 


{d)  35  &  36  Vict.  c.  52. 

(c)   16  &  17  Vict.  c.  30,  a.  4. 

(/)  Ibid.  s.  5. 
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As  to  the  mode  of  trial  in  this  court.  In  cases  of  Trial  at  bar  on 
felony  or  treason  the  trial  is  at  bar,  that  is,  before  the  a  nt8ipriUS' 
judges  of  the  court  sitting  in  banc.  In  misdemeanors 
the  trial,  if  of  sufficient  importance,  is  at  bar ;  other- 
wise at  nisi  prius.  There  are  certain  differences,  ac- 
cording as  the  trial  is  in  the  one  or  the  other  way; 
but  into  these  we  need  not  enter.  The  Queen's  Bench 
Division  is  empowered  to  order  certain  offenders  to  be 
tried  at  the  Central  Criminal  Court  {g). 

On  account  of  the  dignity  of  the  Queen's  Bench  inferior  courts 
Division,  as  the  highest  court  of  criminal  jurisdiction  thToueen's  7 
over  ordinary  offenders,  if  that  court  comes  into  any  Bencil- 
county  (h),  all  former  commissions  of  oyer  and  ter- 
miner and  general  gaol  delivery  are  at  once  ipso  facto 
absorbed  and  determined.    But   this  does  not  apply 
to  the  Central  Criminal  Court,  which  is  held  without 
regard   to  whether  the  Queen's   Bench    Division   is 
sitting  or  not  (i) ;  nor  does  it  apply  to  the  Middlesex 
Sessions  (/). 

The  tribunals  hitherto  noticed,  as  a  rule,  exercise 
their  jurisdiction  irrespective  of  place ;  those  to  which 
we  now  turn  are  general  but  local,  that  is,  found  all 
over  the  kingdom,  but  each  attached  to  a  particular 
district. 

ASSIZES. 

The  heading  we  have  just  prefixed  to  a  description  Assises,  where 
of  this  class  of  tribunals  is  the  popular,  but  not  the  hefd.when 
technical,  designation  of  the  courts  of  Oyer  and  Ter- 
miner and  General  Choi  Delivery,  which  are  periodically 
held  in  every  county  in  the  kingdom.     We  may  anti- 


(g)  19  Vict,  c.  16. 

(h)  As  it  was  removed  to  Oxford  on  account  of  the  plague  of  1665. 
(i)   25  Geo.  3,  a  18 ;  32  Geo.  3,  c.  48. 

(J)  This  court,  however,  is  not  in  strictness  a  court  of  oyer  and  ter- 
miner.— HaL  Sum.  165. 
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cipate  by  noticing  that  for  offences  committed  in  Lon- 
don, Middlesex,  and  certain  suburbs  in  Essex,  Kent, 
and  Surrey,  the  Central  Criminal  Court  has  been  estab- 
lished ;  and  that,  though  assizes  have  been  abolished 
for  the  rest  of  Surrey,  judges  have  been  sent  there  in 
virtue  of  a  special  commission. 

The  assizes  were  formerly  held  in  each  county 
twice  in  the  year,  namely,  in  the  spring  and  summer, 
and  in  some  places  in  the  winter  also.  The  Winter 
Assizes  Act,  1876  (k),  gave  power  to  the  Queen,  by 
Order  in  Council,  to  unite  counties  for  the  purpose  of 
winter  assizes,  and  to  appoint  places  of  trial,  &c. 
These  provisions  have  since  been  extended  (I),  so  as  to 
apply  to  both  winter  and  spring  assizes,  held  in  the 
months  of  September,  October,  November,  December, 
January,  March,  April,  or  May.  And  now  assizes 
are  held  four  times  a  year  for  the  trial  of  prisoners — 
viz.,  twice  under  the  old  system,  such  assizes  com- 
mencing in  January  and  soon  after  midsummer  re- 
spectively in  every  county ;  and  twice  in  winter  and 
spring,  under  the  provisions  of  the  Winter  Assizes  Act. 

Circuits.  For  the  purposes  of  the  assizes  the  country  is  divided 

into  eight  circuits,  over  each  of  which  the  judges  travel, 
holding  courts  at  all  the  county  and  other  assize  towns. 
In  the  spring  and  summer  two  judges  are  assigned  to 
each  circuit,  except  the  Welsh  circuits,  to  which  only 
one  is  sent,  the  judges  of  the  two  Welsh  circuits  meet- 
ing and  sitting  together  in  the  counties  of  Cheshire 
and  Glamorgan.  In  the  winter  the  arrangements  are 
irregular.  The  circuits  as  at  present  constituted  are 
the  following: — 

L  Northern  (Westmoreland,  Cumberland,  and  Lan- 
caster). 


(if)  39  &  40  Vict  0.57. 

(/)  40  &  41  Vict,  c  46  ;  42  Vict  c.  1. 
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ii.  North-Eastern  (Northumberland,  Durham,  and 
York). 

iii.  Midland  (Lincoln,  Derby,  Nottingham,  Warwick, 
Leicester,  Northampton,  Rutland,  Buckingham,  and 
Bedford). 

iv.  South-Eastern  (Norfolk,  Suffolk,  Huntingdon, 
Cambridge,  Hertford,  Essex,  Kent,  and  Sussex). 

v.  Oxford  (Berkshire,  Oxford,  Worcester,  Stafford, 
Salop,  Hereford,  Monmouth,  and  Gloucester). 

vi  Western  (Hants,  Wilts,  Dorset,  Devon,  Corn- 
wall, and  Somerset). 

vii.  North  Wales  and  Chester  (Montgomery,  Merio- 
neth, Carnarvon,  Anglesey,  Denbigh,  Flint,  and  Ches- 
ter) (m). 

viii.  South  Wales  (Pembroke,  Cardigan,  Carmarthen, 
Brecknock,  Badnor,  and  Glamorgan)  (n). 

It  will  be  well  to  explain  in  virtue  of  what  authority  Commissions 
the  judges  preside  at  the  assizes,  as  there  is  commonly  ?he  judges  sit. 
a  misconception  in  the  matter.  This  authority  is 
fourfold,  consisting  of  the  following  commissions: — 
(a.)  Of  Oyer  and  Terminer.  This  commission,  empower- 
ing to  try  treasons,  felonies,  and  misdemeanors,  is 
directed  to  certain  judges  and  others.  But  only  the 
judges,  serjeants-at-law,  Queen's  counsel,  and  barristers 
with  patents  of  precedence,  are  of  the  quorum  ;  so  that 
the  others  cannot  act  without  the  presence  of  one  of 
them.  Under  this  commission  persons  may  be  tried 
whether  in  custody  or  on  bail ;  but  as  the  words  of  the 
commission  are  "  to  inquire,  hear,  and  determine,"  they 
can  only  proceed  upon  an  indictment  found  at  the  same 
assizes ;  for  they  must  first  inquire  by  means  of  the 
grand  jury  before  they  are  empowered  to  hear  and 


(m)  v.  supra. 
(n)  v.  supra. 
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determine  by  the  help  of  the  petty  jury.  Therefore, 
a  further  commission  is  necessary  (0).  (b.)  Of  Gaol 
Delivery,  directed  to  the  judges,  Serjeants,  and  Queen's 
counsel,  the  clerk  of  the  assize  and  associate,  empower- 
ing them  to  try  every  prisoner  in  the  gaol  committed 
for  any  offence  whatever,  so  that  the  gaols  may  be 
cleared  of  those  awaiting  trial,  (c.)  Of  Nisi  Prius  (for 
the  trial  of  civil  causes),  (d.)  Of  the  Peace,  by  which 
all  justices  are  bound,  under  pain  of  fine,  upon  notice 
to  attend  the  judges  and  to  assist  them,  if  required,  in 
such  matters  as  lie  within  their  knowledge  and  juris- 
diction, for  example,  to  return  recognizances,  &c.  (p). 

It  will  be  noticed  that  the  judges  do  not  sit  in  virtue 
of  their  position  as  judges  of  the  High  Court  at  West- 
minster ;  but  aa  commissioners  specially  sent  down. 


•loners. 


Commis-  When  the  state  of  business  requires  it,  they  are  often 

assisted  by  Queen's  counsel  or  Serjeants,  so  that  some- 
times as  many  as  four  or  five  commissioners  are  sitting 
at  the  same  time  (?). 

In  this  way  there  is  a  general  clearance  of  prisoners 
awaiting  their  trial  at  least  twice  (practically  now 
three  times)  a  year.  On  urgent  occasions,  as  of  offences 
demanding  immediate  inquiry  and  punishment,  the 
sovereign  issues  a  special  or  extraordinary  commission 
of  oyer  and  terminer  and  gaol  delivery  for  the  special 

(o)  v.  4  Bl.  270. 

(p)  4  BL  278. 

(9)  It  is  provided  by  the  Supreme  Court  of  Judicature  Act,  1 873  ( 36  ft 
37  Vict.  c.  66,  a.  37 ),  that  the  sittings  of  the  judges  of  the  High  Court 
under  commissions  of  assize,  oyer  and  terminer,  and  gaol  delivery, 
shall  be  held  by  or  before  judges  of  the  Queen's  Bench,  Common  Pleas, 
or  Exchequer  Divisions  of  the  High  Court :  provided  that  the  Queen 
may  include  in  such  commission  any  ordinary  judge  of  the  Court  of 
Appeal,  or  any  judge  of  the  Chancery  Division  to  be  appointed  after  the 
commencement  of  the  Act,  or  any  serjeant-at-law,  or  any  Queen's  counsel, 
who  shall  then  have  the  power,  authority,  and  jurisdiction  of  a  judge  of 
the  said  High  Court  By  the  Act  of  1875  (38  ft  -9  Vict  c  77,  s.  8), 
future  judges  of  the  Probate,  Divorce,  and  Admiralty  Division  are  to 
share  in  this  work.  See  also  a.  29  of  the  Act  of  1873,  and  13  ft  14 
Vict  c.  25. 
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trial  of  such  offences,  and  those  only.     The  proceedings 
are  generally  the  same  as  on  ordinary  commissions. 

THE   HIGH   COURT   OF   ADMIRALTY. 

The  ancient  court  of  the  Lord  High  Admiral  had  Offenoes  at 
jurisdiction  for  the  trial  of  offences  at  sea  or  on  board  "SeaT  er° 
ships  lying  in  the  rivers  below  bridge  (r).  By  the  Act 
28  Hen.  8,  c.  15,  the  king  was  authorized  to  issue  com- 
missions under  the  great  seal  to  the  admiral  and  his 
deputies  to  try  certain  offences  (s)  committed  at  sea 
or  within  the  jurisdiction  of  the  admiral  in  the  same 
way  as  if  committed  upon  the  land.  In  practice  this 
jurisdiction  was  exercised  by  the  judge  of  the  Admiralty 
Court 

Now  the  Central  Criminal  Court  and  the  justices  of  Present 
assize  and  commissioners  of  Oyer  and  Terminer  and  prao  lce* 
General  Gaol  Delivery  have  the  power  to  try  all  offences, 
committed  on  the  high  seas  or  within  the  jurisdiction 
of  the  Admiralty,  although  the  power  still  exists  of 
issuing  a  special  commission  under  the  Act  of  Hen.  8  (t). 

The  jurisdiction  of  the  Admiralty  in  the  case  of  Jurisdiction  of 
British  ships  and  all  persons  on  board  them,  extends  w  ty* 
not  only  over  the  high  seas,  but  also  in  foreign  rivers 
as  far  as  great  ships  go  ;  although  the  municipal 
authorities  of  the  foreign  country  may  have  concurrent 
jurisdiction  (u).  In  the  case  of  foreign  ships  and 
persons  other  than  British  subjects,  it  extends  over 
the  territoral  waters  of  Her  Majesty's  dominions, 
which  include  the  high  seas  to  a  distance  of  one  marine 


(r)  13  Rich.  2,  c.  5  ;  15  Rich.  2,  c  3. 

(«)  Treason*,  felonies,  robberies,  murders,  and  conspiracies ;  extended 
by  39  Geo.  3,  c  37,  to  all  offences. 

(t)  4  ft  5  Wm.  4,  a  36,  s.  22  ;  7  &  S  Vict,  c.  2.  The  courts  in  the 
colonies  have  also  cognizance  of  offences  committed  within  the  Admi- 
ralty jurisdiction.  1 1  ft  12  Wm  3,  c  7 ;  46  Geo.  3,  c.  54 ;  12  ft  13 
Vict  a  96 ;  18  ft  19  Vict.  c.  91,  s.  21  ;  41  ft  42  Vict  c.  73. 

(u)  R  y.  Andcrton,  L.  R.  1  C.  C.  R  161 ;  38  L.  J.  (M.C.)  12. 

U 
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league  from  low  water  mark  (x).  The  jurisdiction  of 
the  Admiralty  is  also  extended  over  offences  committed 
by  any  master,  seaman,  or  apprentice  who  at  the  time 
of,  or  within  three  months  before,  the  offence  was 
employed  in  any  British  ship,  ashore  or  afloat,  out  of 
Her  Majesty's  dominions  (y);  also  over  offences  com- 
mitted on  board  a  British  ship  whilst  lying  afloat  and 
moored  to  the  quay,  in  the  ordinary  course  of  her 
trading  in  a  foreign  river  (2). 

All  indictable  offences  mentioned  in  the  Criminal 
Law  Consolidation  Acts,  1 861,  if  committed  within  the 
jurisdiction  of  the  Admiralty,  are  subject  to  the  same 
punishments,  and  may  be  tried  in  any  county  or  place 
in  England  or  Ireland  in  which  the  offender  shall  be 
apprehended  or  be  in  custody,  in  the  same  manner  as 
if  the  offence  had  been  committed  in  that  county  or 
place  (a). 

CENTRAL  CRIMINAL   COURT. 

Central  Crimi-  This  court  has  generally  the  same  jurisdiction  as  the 
nai  Court.  assizes.  It  was  established  in  1834  for  the  trial  of 
treasons,  felonies,  and  misdemeanors,  committed  within 
the  city  of  London  and  county  of  Middlesex,  and  in 
certain  specified  parts  of  the  counties  of  Essex,  Kent, 
and  Surrey;  such  district  for  this  purpose  being  re- 
garded as  one  county  (6).  The  judges  sit  under  com- 
missions of  oyer  and  terminer  and  gaol  delivery.  The 
sessions  of  the  court  are  required  to  be  holden  at  least 
twelve  times  a  year,  and  oftener  if  need  be;  the  par- 
ticular dates  being  fixed  each  year  at  a  meeting  of  the 
judges.     It  has  been  recently  held  that  the  Central 


(ar)  41  &  42  Vict.  c.  73  ;  passed  in  consequence  of  the  decision  in  R. 
v.  ICeyn,  L.  R.  2  Ex.  D.  63  ;  46  L.  J.  (M.C.)  1. 

[y)  Merchant  Shipping  Act,  17  &  18  Vict  c.  104,  s.  267. 

(«)  R\v.  Carr,  10  Q.  B.  D.  76  ;  52  L.  J.  (M.C.)  12  ;  47  L.  T.  N.  S.  45a 

(a)  24  &  25  Vict  a  94,  8.  9  ;  c  96,  8. 1 15  ;  a  97,  8.  72  ;  a  98,  8.  50 ; 
c.  99,  b.  36 ;  c.  100,  8.  68. 

(6)  4  &  5  Wm.  4,  c.  361 


COURTS  OP  A.  CRIMINAL  JURISDICTION.  307 

Criminal  Court  is  a  superior  court,  and  mandamus  will 
not  lie  to  compel  the  judges  and  justices  thereof  to 
order  restitution  of  stolen  goods  under  24  &  2  5  Vict 
c.  100  (c). 


The  commissioners  or  judges  of  the  court  are  the  The  commis- 
Lord  Mayor,  Lord  Chancellor  or  Lord  Keeper,  the 
Judges  of  the  High  Court  (except  those  who  were  not 
in  office,  and  not  liable  before  the  commencement  of  the 
Judicature  Act)  (i),the  Dean  of  the  Arches,  the  Aldermen 
of  London,  the  Recorder  and  Common  Serjeant  of  Lon- 
don, the  Judge  of  the  City  of  London  court,  any  person 
who  has  been  Lord  Chancellor,  Lord  Keeper,  or  a  Judge 
of  the  High  Court,  and  such  others  as  the  Crown  from 
time  to  time  may  appoint  Usually  at  each  session  the 
recorder  and  common  serjeant,  and  if  the  number  of 
prisoners  requires  it,  the  judge  of  the  City  of  London 
court,  sit  on  the  first  two  days ;  after  which  they  are 
joined  by  the  Westminster  judges  on  the  rota,  who 
come  down  to  try  the  more  serious  cases.  On  the  bench 
there  is  also  always  either  the  Lord  Mayor  or  one  of 
the  aldermen,  who  lends  the  dignity  of  his  presence  to 
the  proceedings,  but  does  not  take  any  active  part 
therein. 

We  have  already  seen  (e)  that  offences  committed  Cases  which 
within  the  jurisdiction  of  the  Admiralty  may  be  tried  SeCentrai 
here ;  also  that  certain  cases  may  be  sent  by  the  Queen's  o^Jj!™*1 
Bench  Division  to  this  court  (/).     Here  also  may  be 
tried  persons  subject  to  the  Mutiny  Acts  for  the  murder 
or  manslaughter  in  England  or  Wales  of  any  person 
subject  to  those  Acts  (g). 

The  Central  Criminal  Court  has  also  a  transferred  its  transferred 

jurisdiction. 


(c)  R  v.  TheJusticea.of  the  Central  Criminal  Court,  52  L.  J.  (M.C.)  121. 

{d)  36*37  Vict.  c.  66,  s.  11. 

{e)  v.  p.  305. 

(/)  v.  p.  301. 

{g)  25  &  26  Vict  c.  65. 
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jurisdiction.  Indictments  found  at  the  various  sessions 
of  the  peace  within  the  district  of  its  jurisdiction  may 
be  removed  to  it  by  certiorari  (A),  and  justices  of  the 
peace  may  deliver  over  indictments  found  at  the  ses- 
sions to  this  court,  as  to  the  judges  on  circuit  (i). 


Sessions  not 

interfered 

with. 


The  sitting  of  the  Central  Criminal  Court  does  not 
interfere  with  the  sessions  of  the  peace  held  within  the 
district,  that  is,  the  latter  may  be  held  notwithstanding 
that  the  former  tribunal  is  sitting  (/). 


Sessions. 


QUARTER    SESSIONS. 

These  courts,  which  are  held  for  the  trial  of  criminals 
as  well  as  for  other  objects,  are  of  two  kinds : — 

i  The  General  (Quarter)  Sessions  of  the  Peace 
for  the  county. 

ii.  The  Borough  Sessions. 


County  quar- 
ter sessions. 


i  The  General  County  Sessions  must  be  held  in  every 
county  once  every  quarter  at  stated  times,  in  which 
case  they  are  termed  the  general  quarter  sessions  of 
the  peace.  And  if,  on  account  of  the  amount  of  busi- 
ness, it  it  necessary  that  courts  of  this  description 
should  be  held  intermediately,  they  are  termed  general 
sessions  of  the  peace.  The  authority  and  jurisdiction 
of  the  court  under  either  title  is  the  same,  except  where 
the  jurisdiction  is  given  by  statute  expressly  to  the 
court  of  quarter  sessions. 


Time  of 
holding. 


The  dates  fixed  by  statute  for  the  holding  of  the 
county  quarter  sessions  are  the  first  weeks  after  each 
of  the  following  days — October  1 1  th,  December  2  8th, 
March  3 1st,  June  24th  (ft).     But  the  date  of  the  April 


(A)  4  &  5  Vict  c.  36,  b.  16. 

(i)  Ibid.  s.  19. 

ij)  4  Aj  Vict.  c.  36,  b.  21. 

(k)  1 1  Geo.  4  &  1  Wm.  4,  c.  70,  8.  35. 
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quarter  sessions  may  be  altered  by  the  justices  to  any 
time  between  March  7th  and  April  2  2d,  in  order  that 
the  sessions  may  not  clash  with  the  assizes  (/).  In 
addition  to  the  sessions  at  these  regular  intervals,  the 
justices  may  hold  general  sessions  of  the  peace  at  such 
other  times  as  they  think  fit,  when  the  state  of  the 
business  requires  this  to  be  done.  If  the  sessions  last 
more  than  one  day,  they  must  be  adjourned  to  another 
(not  necessarily  the  next),  and  so  on  until  the  work  is 
finished. 

The  court  is  held  before  two  or  more  justices  of  the  who  compose 
peace,  one  of  whom  must  be  of  the  quorum  (m).  When t  e  ^"^ 
the  number  of  prisoners  is  large,  a  second  court  may 
be  formed  with  the  same  authority  as  the  first  (n). 
In  each  court  a  chairman  presides,  and  acts  in  general 
as  a  judge,  consulting  the  other  justices  present  when 
he  thinks  fit " 

Formerly  this  court  had  the  power  of  trying  any  Jurisdiction  of 
felony  or  misdemeanor  committed  in  the  county,  and 
the  commission  in  its  present  form  does  not  limit  their 
jurisdiction  (0).  But  the  justices  usually  remitted  the 
more  serious  felonies  to  the  assizes;  a  clause  in  the 
commission  providing  that  if  any  difficulty  should  arise, 
the  justices  of  the  peace  should  not  give  judgment 
unless  in  the  presence  of  the  justices  of  the  one  or  the 
other  bench  (i.e..  Queen's  Bench  or  Common  Pleas),  or 
of  one  of  the  justices  appointed  to  hold  the  assizes  in 
the  aforesaid  county.     But  now  the  criminal  jurisdiction 


(l)  4  &  5  Wm.  4,  c.  47. 

(m)  The  force  of  this  limitation  is,  however,  obsolete.  In  the  com- 
mission of  peace  to  inquire  of  and  determine  felonies  and  misdemeanors 
committed  in  the  county,  a  clause  is  inserted  directing  some  particular 
justices,  or  one  of  them,  to  be  always  included,  so  that  no  business  may 
be  done  without  their  presence.  The  clause  runs  thus  :  "  Quorum  ali- 
quem  vettrum  A.,  B.t  C,  D.t  unum  esse  volumut ;  M  whence  the  justices 
so  named  were  usually  termed  "  justices  of  the  quorum,'1  But  now  the 
practice  is  to  make  all  of  the  justices  of  the  quorum. 

(n)  21  &  22  Vict.  c.  73,  ss.  9-1 1. 

(0)  As  to  Forgery  and  Perjury,  v.  Arch.  Q.  S.  6,  7. 


triable  at 
sessions. 
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of  the  sessions  is  expressly  by  statute  confined  to  the 
trial  of  small  felonies  and  misdemeanors.  And  it  is  to 
be  noticed  that  the  justices  in  sessions  cannot  try  any 
newly-created  offence,  unless  the  statute  which  creates 
Crimes  not  it  expressly  gives  them  power.  The  chief  statute 
limiting  their  jurisdiction  (p)  precludes  them  from 
trying  any  of  the  following  crimes : — 

1.  Treason,  murder,  or  any  capital  felony. 

2.  Any  felony  which,  when  committed  by  a  person 
not  previously  convicted  of  felony,  is  punishable  by 
penal  servitude  for  life. 

3.  Misprision  of  treason. 

4.  Offences  against  the  Queen's  title,  prerogative, 
person,  or  government,  or  against  either  House  of 
Parliament. 

5.  Offences  subject  to  the  penalties  of  praemunire. 

6.  Blasphemy  and  offences  against  religion. 

7.  Administering  and  taking  unlawful  oaths. 

8.  Perjury  and  subornation  of  perjury. 

9.  Making,  or  suborning  any  other  person  to  make, 
a  false  oath,  affirmation,  or  declaration,  punishable  as 
perjury  or  as  a  misdemeanor. 

10.  Forgery. 

1 1.  Unlawfully  and  maliciously  setting  fire  to  crops 
of  corn,  grain,  or  pulse,  or  to  any  part  of  a  wood,  coppice, 
or  plantation  of  trees,  or  to  any  heath,  gorse,  furze,  or 
fern. 

12.  Bigamy  and  offences  against  the  laws  relating 
to  marriage. 

1 3.  Abduction  of  women  and  girls. 

{p)  5  &6  Vict  a  38. 
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1 4.  Endeavouring  to  conceal  the  birth  of  a  child. 

15.  Offences  against  any  provision  of  the  laws 
relating  to  insolvents  (offences  against  any  provision 
of  the  law  relating  to  bankrupts  may  be  tried  at  the 
Quarter  Sessions  since  32  &  33  Vict,  c,  62,  s.  20). 

1 6.  Composing,  printing,  or  publishing  blasphemous, 
seditious,  or  defamatory  libels. 

17.  Bribery. 

1 8.  Unlawful  combinations  and  conspiracies,  except 
conspiracies  and  combinations  to  commit  any  offence 
which  the  justices  or  recorder  have  or  has  jurisdiction 
to  try  when  committed  by  one  person. 

19.  Stealing,  or  fraudulently  taking,  or  injuring,  or 
destroying,  records  or  documents  belonging  to  any 
court  of  law  or  equity,  or  relating  to  any  proceeding 
therein. 

20.  Stealing,  or  fraudulently  destroying  or  conceal- 
ing, wills  or  testamentary  papers,  or  any  document 
or  written  instrument  being  or  containing  evidence  of 
the  title  to  any  real  estate,  or  any  interest  in  lands, 
tenements,  or  hereditaments. 

By  other  statutes  their  jurisdiction  does  not  extend 
to  the  trial  of : — 

2 1 .  The  misdemeanor  of  three  or  more  persons  pur- 
suing game  by  night  (9  Geo.  4,  c.  69,  s.  9). 

22.  Bribery  or  undue  influence  at  parliamentary 
elections  (17  &  18  Vict.  c.  102,  s.  10). 

23.  Fraudulent  misdemeanors,  as  agents,  trustees, 
bankers,  factors,  &c,  provided  against  by  the  Larceny 
Act,  1 86 1,  sections  75-86  (24  &  25  Vict.  c.  96, s.  87). 

24.  Offences  against  the  False  Personation  Act,  1874 
(37  &  38  Vict  c.  36,  s.  3). 
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Appeals  heard       The  court  also  hears  appeals  against  summary  con- 

ftv  B688IOU8.  •     i  •  •  i  ii  •     i  i       »  i     •  i 

victions,  m  cases  where  the  right  of  appeal  is  expressly 
given  by  statute  to  the  person  convicted  Under 
certain  circumstances  already  noticed  (q)  an  indict- 
ment may  be  removed  from  the  sessions  to  the  Queen's 
Bench  by  writ  of  certiorari. 

Review  of  In  appeals  and  other  cases  where  the  justices  in 

seasons!"88  °  sessions  are  made  judges  of  the  fact  as  well  as  of  the 
law,  their  decision  is  final,  and  cannot  be  reversed  by 
any  court  without  their  consent  But  if  they  have  a 
difficulty,  they  may  put  the  facts  in  the  form  of  a 
special  case  for  the  opinion  of  the  Queen's  Bench  Divi- 
sion, meanwhile  confirming  or  quashing  the  order  be- 
fore them.  Their  action  will  then  be  confirmed  or 
quashed  by  the  superior  court.  In  ordinary  criminal 
cases  the  only  way  in  which  the  proceedings  can  be 
inquired  into  after  judgment  is  by  writ  of  error,  &c. ;  a 
subject  which  will  be  treated  of  hereafter  (r). 

Middlesex  The  Middlesex  Sessions  require  a  separate  notice.  By 

Sessions.  statute  (s)  two  sessions  or  adjourned  sessions  of  the 
peace  are  to  be  held  every  calendar  month.  The  first 
sessions  in  January,  April,  July,  and  October,  are  the 
general  quarter  sessions  of  the  county ;  and  the  second 
in  those  months  are  the  adjournments  of  the  general 
quarter  sessions.  So  that  others  are  styled  general 
sessions  of  the  county.  But  the  distinction  is  rendered 
unimportant  by  a  provision  that  every  general  sessions 
of  the  county  of  Middlesex  and  adjournments  thereof, 
shall  have  the  power,  &c,  of  a  general  quarter  sessions 
of  that  county  (t).  There  are  usually  sitting  at  the 
Middlesex  Sessions  held  at  Clerkenwell  Green  two 
judges.  In  one  court  is  the  assistant  judge,  appointed 
by  the  Queen,  being  a  barrister  of  ten  years'  standing, 


(?)  v.  p-  3°°- 

(r)  v.  p.  468. 

(*)  7  &  8  Vict  c.  71 ;  22  &  23  Vict  c.  4. 

\t)   22  &  23  Vict  c.  4,  s.  4. 


COURTS   OF  A   CRIMINAL   JURISDICTION.  313 

and  in  the  commission  of  the  peace  for  the  county. 
In  the  other  court  sits  the  deputy  assistant  judge, 
appointed  by  the  assistant  judge  (u).  A  temporary 
assistant  judge  may  be  appointed  under  certain  circum- 
stances (v). 

ii.  Borough  Sessions. — Many  corporate  towns  or  Borough 
boroughs  have  quarter  sessions  of  their  own.  This  ie8*lou** 
exempts  them  in  almost  every  matter  from  the  juris- 
diction of  the  county  sessions.  The  borough  sessions 
have,  in  general,  the  same  jurisdiction  as  the  county 
sessions  (w),  being  subject  to  the  same  limitations  as  to 
the  trial  of  certain  offences.  The  court  is  held  at  least 
once  in  every  quarter  of  a  year;  or  at  such  other  and 
more  frequent  times  as  the  recorder  may  think  fit,  or  as 
the  Queen  may  be  pleased  to  direct  (x).  The  recorder 
of  the  borough,  who  must  be  a  barrister  of  five  years' 
standing,  is  the  sole  judge,  though  he  may  be  assisted 
in  the  trial  of  criminals  by  some  other  barrister ;  and 
in  case  of  his  absence  may  appoint  a  deputy. 

The  Council  of  any  borough  may  obtain  a  grant 
of  a  separate  court  of  quarter  sessions  by  petitioning 
the  Queen  in  Council,  and  setting  forth  satisfactory 
grounds  to  substantiate  the  application.  Two  or  more 
boroughs  conjointly  may  have  such  a  court  (y). 

COURT  OF  THE   CORONER. 

The  business  of  this  court  is  to  inquire  when  any  Coroner's 
one  dies  in  prison,  or  comes  to  a  violent  or  sudden  °° 
death,  by  what  means  he  came  to  his  end.     If  the 
verdict  in  this  inquisition  is  murder  or  manslaughter, 
the  coroner  must  commit  the  prisoner  for  trial     But, 


(w)  7  &  8  Vict  c  71 ;  14  ft  15  Vict.  c.  55,  8.  14. 

(t>)  22  ft  23  Vict  c.  4,  a.  3. 

(10)  5  ft  6  Wm.  4,  c.  76,  s.  105,  ftc. 

(x)  Ibid. 

(y)  Ibid  s.  103. 
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as  we  shall  see  in  a  subsequent  chapter,  the  finding  of 
the  coroner's  jury  is  practically  unimportant  (z). 

There  have  been  certain  criminal  courts  of  a  private 
or  special  jurisdiction,  which  are  restricted  both  in 
respect  of  the  place  and  of  the  cause.  One  example 
alone  of  this  class  remains,  and  it  is  not  of  any  great 
importance  (a). 

UNIVERSITY   COURTS    IN    OXFORD   AND   CAMBRIDGE. 

University  Both  universities  enjoy  a  certain  exemption  from 

00111   '  the  ordinary  criminal  tribunals ;  but  at  Cambridge  the 

privilege  cannot  be  claimed  if  any  person  not  a  member 
of  the  university  is  a  party  (6).  In  order  to  take 
advantage  of  this  immunity,  the  proper  course  is,  after 
the  indictment  has  been  found  by  the  grand  jury  at 
the  assizes  or  elsewhere  against  a  scholar  or  other 
privileged  person,  for  the  Vice-Chancellor  to  claim  the 
cognizance  of  the  matter,  and  then  it  will  be  sent  to 
one  of  the  following  courts : — 

High  stew-  High   Stewards    Court. — It   has   jurisdiction   over 

ard's  court.  cases  of  treason,  felony,  or  mayhem  committed  by  a 
privileged  person.  The  process  at  Oxford  is  as  fol- 
lows:— A  special  commission  is  issued  to  the  High 
Steward  and  others  to  try  the  particular  case.  The 
High  Steward  issues  one  precept  to  the  sheriff  of  the 
county,  who  returns  a  panel  of  eighteen  freeholders, 
and  another  to  the  university  bedels,  who  return  a 
panel  of  eighteen  matriculated  laymen.  The  indict- 
ment is  then  tried  in  the  Oxford  Guildhall  by  a  jury 
de  medietaie,  half  of  freeholders  and  half  of  such  matri- 


(z)  v.  p.  349. 

(a)  The  Court  of  the  Lord  Steward,  Treasurer,  or  Comptroller  of  the 
King's  Household,  to  inquire  if  any  one  in  the  household  imagined,  &c, 
the  death  or  destruction  of  the  king,  his  privy  councillors,  or  certain 
other  officers  ;  and  the  court  of  the  Lord  Steward  of  the  King's  House- 
hold, to  inquire  of  murders  and  other  crimes  whereby  blood  has  been 
shed  in  the  king's  palaces  or  abodes,  are  both  obsolete. 

(6)  19  &  20  Vict.  c.  17,  &  18. 
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ciliated  laymen.  If  the  accused  is  found  guilty  of  a 
capital  oflence,  the  sheriff  must  execute  the  university 
process,  to  which  he  is  hound  by  an  oath  (c). 

Vice-Chancellor's  Court. — This  court  has  authority  to  Vice-Ohan- 
try  all  misdemeanors  committed  by  privileged  members  ce  °  • cou 
of  the  university.  •    The  judge  is  the  Vice-Chancellor. 

This  exceptional  jurisdiction  is  rarely,  if  ever,  exer- 
cised, the  Vice- Chancellor's  court  meeting  for  other 
purposes.  Formerly,  however,  on  several  occasions 
cases  of  murder  and  other  crimes  were  tried  in  the 
High  Steward's  court. 

Petty  sessions  and  summary  proceedings  before 
single  magistrates  will  be  noticed  hereafter  (d). 


SKETCH    OF   A   CRIMINAL   TRIAL. 

We  propose  now  to  discuss  in  their  proper  order  the 
various  steps  taken  to  secure  the  punishment  of  a 
criminal  who  is  guilty  of  a  felony  or  misdemeanor,  in 
other  words,  to  examine  the  proceedings  in  any  ordinary 
criminal  case  (e).     But  before  doing  this,  it  will  be 


(c)  4  Bl.  277. 

(d)  v.  p.  47$.  We  may  mention  two  courts  which,  as  far  as  criminal 
matters  are  concerned,  have  totally  fallen  into  desuetude — the  Sheriff's 
Tourn  and  the  Court  Leet,  or  View  of  Frank  Pledge.  They  had  the 
same  jurisdiction,  namely,  the  trial  of  trivial  misdemeanors ;  that  of 
the  former  extending  to  the  whole  county,  that  of  the  latter  to  a  parti- 
cular hundred,  lordship,  or  manor.  Another  court  may  be  said  to  be 
virtually  superseded — the  Court  of  the  Clerk  of  the  Market.  Its  chief 
business  was  to  test  the  weights  and  measures,  and  to  punish  by  fine  if 
they  were  not  according  to  the  standard.  Now  an  inspector  of  weights 
and  measures,  or  a  magistrate,  may  enter  any  place  where  goods  are 
exposed  for  sale,  and  if  the  weights  and  measures  are  found  incorrect, 
may  seize  and  forfeit  them ;  and  the  party  in  whose  possession  they  are 
found,  or  who  obstructs  the  examination,  is  fined  a  sum  not  exceeding 
£$.    41  &  42  Vict.  ss.  25,  48. 

(e)  That  is,  a  case  which  is  not  dealt  with  summarily  before  the  magis- 
trates, or  specially  before  some  exceptional  tribunal,  as  the  House  of 
Lords. 


case. 
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well  to  sketch  a  rough  outline  or  map  of  the  whole 
ground  to  be  traversed  before  the  offender  suffers  his 
punishment 

Outline  of  The  first  thing  to  be  done  is  to  lay  hold  of  the 

rcriminaf8  m  prisoner,  or  to  arrest  him.  When  he  is  arrested  and 
brought  before  the  magistrates,  if  they  think  the  case 
ought  to  be  sent  on  to  trial,  he  is  committed  for  trial;  the 
magistrates  either  at  once  committing  him  to  prison  to 
await  the  trial,  or  allowing  him  to  remain  at  large  on 
his  finding  sufficient  bail  to  ensure  his  appearance  when 
he  is  wanted.  What  particular  mode  of  prosecution  is 
to  be  adopted  must  be  considered,  as  there  are  several 
ways  of  formal  accusation.  In  most  cases  the  prisoner 
will  now  be  forthcoming  to  take  his  trial ;  but  either 
on  account  of  his  having  avoided  the  warrant  of  arrest, 
or  because  he  has  been  admitted  to  bail  and  does  not 
surrender,  process  must  issue  to  bring  him  into  court 
For  some  good  reason  it  may  be  desirable  to  remove 
the  trial  to  the  supreme  criminal  court  by  a  writ  of 
certiorari.  The  day  of  trial  having  arrived,  the  prisoner 
is  arraigned,  or  called  to  the  bar  of  the  court  to  answer 
the  charge  against  him.  If  he  does  not  confess,  or 
stand  mute,  he  will  then  shew  in  what  way  he  proposes 
to  meet  the  charge,  whether  by  demurring  to  the  suffi- 
ciency in  point  of  law  of  the  charge ;  or  by  pleading 
some  particular  obstacle  to  his  being  convicted;  or, 
generally,  that  he  is  not  guilty.  Issue  is  then  joined, 
and  the  trial  of  the  question  in  point  takes  place.  The 
prisoner  is  said  to  be  convicted  on  the  jury  finding  a 
verdict  of  guilty ;  and  judgment,  and  the  other  conse- 
quence of  this  conviction,  follow.  The  effects  of  this 
judgment  will,  however,  be  avoided  by  its  being  re- 
versed, or  by  the  prisoner  being  reprieved  or  pardoned. 
Lastly,  if  the  prisoner  has  been  convicted  of  a  capital 
crime,  he  must  suffer  execution. 


(    3^7    ) 


CHAPTER  III. 

ARREST. 

The  apprehending  or  restraining  of  a  man's  person,  in  Arrest,  defini- 
order  to  insure  his  being  forthcoming  to  answer  an  t,on  of> 
alleged  or  suspected  crime  (/).    Any  person  is  liable  to 
an  arrest  on  a  criminal  charge,  provided  he  is  charged 
with  such  a  crime  as  will  at  least  justify  holding  him 
to  bail  when  taken. 

An  arrest  may  be  made  either  : — 

A.  By  warrant. 

B.  Without  warrant     Here  we  shall  have  to 

distinguish  three  cases.  Where  the  arrest  is 
(a)  by  an  officer ;  (b)  by  a  private  person ; 
(c)  by  hue  and  cry. 

A.  A  ivarrant  is  a  precept  under  hand  and  seal  to  Warrant, 
some  officer  to  arrest  an  offender,  that  he  may  be  dealt 
with  according  to  due  course  of  law. 

A  warrant  may,  under  certain  circumstances,  be  By  whom 
granted  by  the  Speaker  of  the  House  of  Lords  or  House  gnn 
of  Commons ;  or  by  the  Privy  Council ;  or  by  one  of 
the  secretaries  of  state.  A  judge  of  the  Queen's  Bench 
Division  may  issue  a  warrant  to  bring  before  him  for 
examination  any  person  charged  with  felony.  He  may 
also  issue  his  warrant  for  apprehending  and  holding  to 
bail  any  person,  upon  affidavit  or  certificate  of  the  fact 

(/)  It  is  almost  unnecessary  to  remind  the  reader  that  a  person  may 
under  certain  circumstances  be  arrested  in  a  civil  proceeding,  and  not 
only  for  a  crime. 
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that  an  indictment  has  been  found,  or  information  filed 
in  that  court  against  any  such  person  for  a  misde- 
meanor (g).  Courts  of  oyer  and  terminer  (ie.,  in  general 
the  assizes  and  Central  Criminal  Court)  and  the  jus- 
tices at  sessions  may  also  issue  warrants  against  those 
against  whom  indictments  for  felony  or  misdemeanor 
have  been  found  within  their  jurisdiction. 

Warrant!  uau-      The  above  cases  are  of  an  exceptional  character, 
by  ma^trates  Warrants  are  ordinarily  issued  by  justices  of  the  peace, 
out  of  sessions.  not  gating  in  sessions.     The  law  on  this  subject  was 
consolidated  by  1 1  &  1 2  Vict.  c.  42  (A). 

warmnt wU  *n  w^a^t  CQSes  may  ^  b©  issued. — When  a  charge  or 
be  issued.  complaint  has  been  made  before  one  or  more  justices 
that  a  person  has  committed  or  is  suspected  to  have 
committed  any  treason,  felony,  or  indictable  misde- 
meanor, or  other  indictable  offence,  within  his  or  their 
jurisdiction;  or  that,  having  committed  it  elsewhere 
(even  within  the  Admiralty  jurisdiction  or  on  land 
beyond  the  seas  (t)  ),  he  resides  within  his  or  their  juris- 
diction ;  then,  if  the  accused  is  not  in  custody,  two 
courses  are  open  to  the  justice ;  (a)  to  issue  a  warrarU 
to  apprehend  and  bring  the  accused  specially  before 
himself,  or  generally,  before  other  justices  of  the  juris- 
diction ;  or  (b)  to  issue,  in  the  first  place,  a  summons 
directed  to  the  accused,  requiring  him  to  appear  before 
himself,  or  other  justices  of  the  jurisdiction ;  and  then, 
only  if  the  summons  is  disobeyed  by  non-appearance, 
to  issue  a  warrant  (j). 

A  justice  will  also  issue  a  warrant  to  apprehend  a 
person  against  whom  an  indictment  has  been  found,  on 
the  production  to  him  of  the  certificate  of  the  clerk  of 


(g)  48  Geo.  3,  c.  58,  s.  I. 

(h)  This  statute  does  not  affect  the  Metropolitan  Police,  or  the 
London  Police  Acta. 
(»)   1 1  &  12  Vict,  a  42,  s.  2. 
(;')  Ibid.  b.  1. 
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indictments  at  the  assizes,  of  the  peace  at  the  sessions. 
If  the  party  indicted  is  already  in  custody  for  some 
other  offence,  the  justice  may  issue  his  warrant  to  the 
gaoler,  commanding  him  to  detain  the  accused  until 
he  shall  be  removed  by  habeas  carpus  for  the  purpose  of 
being  tried  on  the  indictment,  or  until  he  shall  other- 
wise be  removed  or  discharged  out  of  his  custody  in 
due  course  of  law  (&). 

To  enable  a  justice  to  issue  a  warrant  in  the  first  The  informa- 
instance  (i.e.,  as  in  (a)  above),  it  is  necessary  that  an 
information  and  complaint  in  writing,  on  the  oath 
or  affirmation  of  the  informant,  or  of  some  other  wit- 
ness on  his  behalf,  should  be  laid  before  the  justice. 
But  if  a  summons  only  is  to  be  issued  in  the  first 
instance,  the  information  may  be  by  parol  and  without 
oath  (I). 

The  summons  is  directed  to  the  accused.  It  states  The  summons, 
shortly  the  charge,  and  orders  him  to  appear  before  the 
justice  issuing  it,  or  some  other  justice  of  the  jurisdic- 
tion, at  a  certain  time  and  place.  It  is  served  by  a 
constable  on  the  accused  personally,  or  at  his  last  and 
usual  place  of  abode  (m). 

The  tvarrant  is  directed  to  a  particular  constable,  or  The  warrant, 
to  the  constables  of  the  district  where  it  is  to  be  exe- 
cuted, or  generally  to  the  constables  of  the  jurisdiction 

• 

(it)  11  &  12  Vict  c.  42,  s.  3. 

{I)  Ibid.  s.  8. 

(m)  Ibid.  s.  9.     The  following  is  an  example  of  a  summons  : — 

"  To  John  Styles,  of,  &c,  labourer.  Whereas  you  have  this  day  been 
charged  before  the  undersigned,  one  of  Her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county  of  *  #  *  #,  for  that  you  on,  &c  (the 
qffenee  dated  shortly) :  These  are  therefore  to  command  you  in  Her 
Majesty's  name,  to  be  and  appear  before  me  on  Thursday,  the  15th  day 
of  June,  at  eleven  o'clock  in  the  forenoon  at  #  #  #  *  or  before  such  other 
justice  or  justices  of  the  peace  for  the  said  county  as  may  then  be 
there,  to  answer  to  the  said  charge,  and  to  be  further  dealt  with  according 
to  law.     Herein  fail  not. 

"Given  under  my  hand  and  seal,  this  13th  day  of  June,  in  the  year 
of  our  Lord  1876,  at  #  #  *  *,  in  the  county  aforesaid. 

"J.  H.    (L.&)." 
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of  the  issuing  justice.  It  states  shortly  the  offence 
and  indicates  the  offender,  ordering  the  constable  to 
bring  him  before  the  issuing  justice,  or  other  justices 
of  the  same  jurisdiction.  It  remains  in  force  until 
executed,  the  execution  being  effected  by  the  due 
apprehension  of  the  accused  (n).  It  may  be  issued  on 
Sunday  as  well  as  on  any  other  day  (0). 


Backing  the 
warrant. 


A  warrant  from  the  chief  or  other  justice  of  the 
Queen's  Bench  Division  extends  all  over  the  kingdom, 
and  is  tested,  or  dated,  England,  not  Oxfordshire,  Berks, 
or  other  particular  county.  But  the  warrant  of  a 
justice  of  the  peace  in  one  county,  as  Yorkshire,  must 
be  backed,  that  is,  signed  by  a  justice  of  the  peace  in 
another,  as  Middlesex,  before  it  can  be  executed  in  the 
latter  (p).  But  the  justice  backing,  in  certain  cases, 
may  require  the  accused  to  be  brought  before  him,  or 
some  other  justice  of  the  jurisdiction  (q).  A  warrant 
issued  in  England  may  be  backed  not  only  in  another 
jurisdiction  in  England,  but  also  in  Scotland,  Ireland, 
or  the  Channel  Islands,  and  vice  versd  (r). 


Executing 
the  warrant. 


When  a  warrant  is  received  by  the  officer,  he  is 
bound  to  execute  it,  so  far  as  the  jurisdiction  of  the 
justice  and  himself  extends.  And  a  warrant  drawn  up 
according  to  the  statutory  form  will  (even  though  the 
magistrate  who  issued  it  has  exceeded  his  jurisdiction), 


(n)  11  &  12  Vict  c.42,  8.  1  a     An  example  of  a  warrant : — 

"  To  the  constable  of  #  *  *  *  and  to  all  other  peace  officers  in  the 
.  said  county  of  #  *  *  *.  Whereas  A.  B.  of  #  *  *  *,  labourer,  hath 
this  day  been  charged  upon  oath  before  the  undersigned,  one  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county  of  *  *  *  #, 
for  that  he  on  *  *  #  •  at  *  •  #  *  did,  &c  {stating  shortly  the  offence) : 
These  are  therefore  to  command  you,  in  Her  Majesty's  name,  forthwith 
to  apprehend  the  said  A.  B.,  and  to  bring  him  before  me,  or  some  other 
of  Her  Majesty's  justices  in  and  for  the  said  county,  to  answer  unto  the 
said  charge,  and  to  be  further  dealt  with  according  to  law. 

"  Given  under  my  hand,  &c."  [as  in  the  case  of  a  summons). 

(o)  Ibid.  s.  4. 

(j>UBL  291. 

(9)  Ibid.  s.  1 1. 

(r)  Ibid.  ss.  12-15.  See  also  14  &  15  Vict.  c.  55,  s.  18.  As  to  the 
colonies,  6  &  7  Vict.  c.  34,  and  16  &  17  Vict  c.  118. 
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at  all  events,  indemnify  the  officer  who  executes  the 
same  ministerially  (s).  The  officer  in  his  own  jurisdic- 
tion need  not  shew  his  warrant  if  he  tells  the  substance 
of  it  Bare  words  will  not  constitute  an  arrest  without 
laying  hold  of  the  accused,  or  otherwise  restraining  his 
liberty.  The  officer  may  break  open  doors  to  execute 
a  warrant  for  treason  or  other  felony,  or  a  breach  of 
the  peace,  if  upon  demand  of  admittance  it  cannot 
otherwise  be  obtained  (t).  An  arrest  for  any  indictable 
offence  may  be  made  on  Sunday ;  and,  for  felonies  or 
breaches  of  the  peace,  in  the  night-time  as  well  as  the 
day. 

If  there  is  just   cause,  any  justice   or  the   sheriff  Pouecomi- 
may  take  of  the  county  any  number  he  thinks  proper  Mui' 
to  pursue,  arrest,  and  imprison  traitors,  felon3,    and 
breakers   of   the  peace  (raising  the  posse  comitatus)  ; 
persons  refusing  to  aid  may  be  fined  and  imprisoned  (u). 

A  general  warrant  to  apprehend  all  persons  suspected  General 
of  a  crime  is  void     So  is  a  warrant  to  apprehend  the  WMr,nt- 
authors,  printers,  and  publishers  of   a  libel,  without 
naming  them  (v).      General  warrants  to  take  up  loose, 
idle,  and  disorderly  people,  and  search  warrants,  are 
perhaps  the  only  exceptions  to  this  rule  (w). 

Though  not  strictly  belonging  to  the  subject  in  hand,  Search 
namely,  the  arrest  of  criminals,  it  may  be  convenient  wa^^a,lt,• 
here  to  notice  search  warrards.  On  the  oath  of  a  com- 
plainant that  he  has  probable  cause  to  suspect  that  his 
property  has  been  stolen,  reason  for  his  suspicion  being 
shewn,  a  justice  may  issue  a  warrant  to  search  the 
premises  of  a  person  suspected  of  the  felony.     And  as  to 


{$)  24  Geo.  2,  c.  44. 

it)  As  to  killing  a  constable  in  the  execution  of  his  duty,  v.  p.  174 ; 
as  to  when  he  is  justified  in  killing  the  accused,  v.  pp.  156,  175. 
(«t)  Dalton,  c.  171. 
(9)  Money  ▼.  Leach,  1  BL  W.  555. 
(w)  5  Burn,  1131. 
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property  otherwise  the  subject  of  fraudulent  practices, 
it  is  provided  that  if  any  credible  witness  proves  upon 
oath  before  a  justice  a  reasonable  ground  for  suspecting 
that  any  person  has  in  his  possession,  or  on  his  premises, 
any  property  with  respect  to  which  an  offence  punish- 
able under  the  Larceny  Act,  1 86 1,  has  been  committed, 
he  may  grant  a  warrant  to  search  for  such  property,  as 
in  the  case  of  stolen  goods  (x). 

B.  Arrests  without  warrant 

Arrests  with-        As  to  arrests  by  officers,  they  may  be  made  by 

out  warrant, 

by  officer*;  j  Justices  of  the  Peace}  who  may  themselves  appre- 

hend, or  cause  to  be  apprehended,  by  words  only,  £&, 
without  warrant,  any  person  committing  a  felony  or 
breach  of  peace  in  their  presence  (y). 

ii.  The  sheriff  may  apprehend  any  felon  or  breaker 
q{  the  peace  within  the  county. 

iii  The  coroner,  any  felon  within  the  county, 

by  constables.  iv.  A  constable  may  arrest,  without  warrant,  any  one 
for  treason,  felony,  or  breach  of  the  peace  committed 
in  his  view,  within  his  jurisdiction,  and  carry  him 
before  a  magistrate.  So,  also,  on  reasonable  charge  of 
felony,  or  of  having  given  a  dangerous  wound ;  or  upon 
reasonable  suspicion  that  one  of  the  above  offences  has 
been  committed,  though  it  should  afterwards  appear 
that  no  felony  or  wounding  had  been  committed.  But, 
as  a  rule,  he  may  not  arrest  without  warrant  in  a  mis- 
demeanor, though  he  may  interpose  to  prevent  a  breach 
of  the  peace,  and  to  accomplish  this  object  he  may 
arrest  the  person  menacing,  and  detain  him  in  custody 
till  the  chance  of  the  threat  being  executed  is  over  (s). 
Also  he  may  arrest  without  warrant,  and  then  must 


(x)  24  &  25  Vict  0.  96,  a.  103. 

(y)  As  to  apprehension,  &&,  for  contempt  in  face  of  court,  v.  p.  105. 

(s)  v.  2  Hale,  P.  C.  8& 
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take  before  a  justice  of  the  peace  as  soon  as  reasonably 
may  be,  any  person  whom  he  finds  lying  or  loitering  in 
any  highway,  yard,  or  other  place,  during  the  night, 
and  whom  he  has  good  cause  to  suspect  of  having  com- 
mitted,  or  of  being  about  to  commit,  any  felony  against 
the  Larceny,  Arson  and  Malicious  Injuries  to  Property, 
or  Offences  against  the  Person  Acts  respectively  (a). 
Also  he  may  take  into  custody  any  holder  of  a  licence 
granted  under  the  Penal  Servitude  Acts,  who  is  reason- 
ably suspected  of  having  committed  any  offence,  or 
broken  any  of  the  conditions  of  his  licence  (b). 

If,  upon  a  reasonable  charge  for  which  he  may  arrest 
without  warrant,  the  constable  refuses,  he  may  be  in- 
dicted and  fined.  When  he  acts  without  a  warrant,  by 
virtue  of  his  office  as  constable,  he  should,  unless  the 
party  is  previously  acquainted  with  the  fact,  or  can 
plainly  see  it,  notify  that  he  is  a  constable,  or  that  he 
arrests  in  the  Queen's  name,  and  for  what 

The  constable's  right  to  break  open  doors,  his  justi- 
fication in  killing  in  the  execution  of  his  duty,  and  the 
consequences  of  his  being  killed,  are  generally  the  same 
as  if  he  had  proceeded  upon  a  warrant  (c). 

v.  Arrests  by  private  persons. — Any  person  who  is  Arrest  by  pri- 
present  when  a  felony  is  committed,  not  only  may,  but vat€  P6™0"8* 
is  bound,  without  warrant,  to  arrest  the  offender.  And 
a  private  person  is  bound  to  assist  an  officer  who 
demands  his  aid  in  the  lawful  taking  of  a  felon,  or  the 
suppression  of  an  affray.  If  in  any  case  the  felon 
escapes  through  his  negligence  to  assist,  for  which 
there  is  no  good  excuse,  he  is  liable  to  fine  and  im- 
prisonment.    A  private  person  also  may  arrest  (a)  any 


(a)  24  &  25  Vict  c.  96,  s.  104  ;  c.  97,  s.  57 ;  c.  100,  s.  66. 

(6)  27  &  28  Vict  c.  47, 8. 6.  As  to  arrest  of  persons  likely  to  commit 
crimes  under  the  Prevention  of  Crime  Act,  v.  p.  294.  Special  Acts 
regulate  the  powers  of  constables  within  the  Metropolitan  Police  District. 

l«)  v-  PP-  "74.  I75>  320. 
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one  whom  he  finds  committing  an  indictable  offence  by 
night  (ie\,  9  p.m.  to  6  A.M.)  (d) ;  or  (b)  a  person  com- 
mitting any  offence  (except  angling  in  the  daytime) 
punishable  under  the  Larceny  Act  (e) ;  or  (c)  a  person 
committing  an  offence  against  the  Coinage  Act  (/). 
Also  the  owner  of  the  property  injured,  or  his  servant, 
or  any  other  person  authorized  by  him,  may  apprehend 
a  person  committing  any  offence  against  the  Malicious 
Injuries  to  Property  Act  (g).  Any  person  to  whom 
property  is  offered  to  be  sold,  pawned,  or  delivered,  if 
he  has  reasonable  cause  to  suspect  that  any  offence 
punishable  under  the  Larceny  Act  has  been  committed 
with  respect  to  such  property,  is  authorized  and  re- 
quired to  forthwith  take  the  party  offering  and  the 
property  offered  before  a  magistrate  (A). 


Arrest  by  pri- 
vate persons 
on  suspicion. 


A  private  person  may  also  arrest,  without  warrant, 
on  reasonable  suspicion  of  felony.  But  he  does  so  at 
his  peril,  and  is  liable  to  the  consequences  of  false  im- 
prisonment, unless  he  can  afterwards  prove  that  a 
felony  has  actually  been  committed  by  some  one,  and 
that  there  was  reasonable  ground  to  suspect  the  person 
apprehended.  (It  will  be  remembered  that  a  peace 
officer  is  not  liable,  although  no  crime  has  been  com- 
mitted, if  there  were  reasonable  grounds  for  suspicion.) 
Not  that  the  private  person  has  no  course  left  open  to 
him ;  he  is  justified  in  requiring  a  constable  to  do 
whatever  the  constable  by  virtue  of  his  office  is  justified 
in  doing. 


Points  in 
which  arrests 
on  suspicion 
and  in  view 
of  the  crime 
differ. 


There  is  this  distinction  between  arrests  in  view  of 
the  crime  and  on  suspicion  by  private  persons.  In  the 
former  case  he  may  break  open  doors  to  effect  the 
arrest;  and  the  consequences  of  his  killing  or  being 
killed  are  generally  the  same  as  if  an  officer  were 

(rf)  14  &  15  Vict  c.  19,  s*  11. 

\e)  24  &  25  Vict  &  96,  s.  103. 

(/)  Ibid.  c.  99,  8.  31. 

(a)  Ibid,  a  97,  s.  61. 

(h)  Ibid.  c.  96,  s.  103.    As  to  arrest  in  game  offences,  v.  p.  14. 
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arresting.  But  if  the  arrest  by  a  private  person  is 
merely  on  suspicion,  he  is  not  justified  in  breaking 
open  doors ;  and  if  either  party  kills  the  other,  it  is 
said  to  amount  to  manslaughter  at  the  least. 

A  private  person  may  arrest  another  for  the  purpose 
of  putting  a  stop  to  a  breach  of  the  peace  committed 
in  his  presence. 

Arrest  upon  Hue  and  Cry. — The  old  common  law  Hue  ana  cry. 
process  of  pursuing  with  horn  and  with  voice  all  felons 
and  such  as  have  dangerously  wounded  others.  The 
hue  and  cry  may  be  raised  by  constables,  private  per- 
sons, or  both.  The  constable  and  his  assistants  have 
the  same  powers,  protection,  and  indemnification  as  if 
acting  under  the  warrant  of  a  magistrate ;  and  if  they 
have  obtained  a  warrant,  they  may  follow  by  hue  and 
cry  into  a  different  county  from  that  in  which  the  war- 
rant was  granted,  without  getting  it  backed.  Private 
persons  who  join  are  justified,  even  though  it  should 
turn  out  that  no  felony  has  been  committed.  But  if  a 
person  wantonly,  and  maliciously,  and  without  cause 
raises  the  hue  and  cry,  he  is  liable  to  punishment  as  a 
disturber  of  the  peace  (t). 

Rewards  for  the  Apprehension  of  Offenders. 

In  connection  with  the  subject  of  arrest,  we  may  Rewards  for 
notice  some  encouragements  which  the  law  holds  out  o^riminai»n 
for  exertions  in  bringing  certain  classes  of  criminals  to  °  °  " 
justice.     When  any  person  appears  to  a  court  of  oyer 
and  terminer  and  gaol  delivery  to  have  been  active  in 
the  apprehension  of  any  person  charged  with  any  of 
the   following  offences,  viz.,  murder,  feloniously  and 
maliciously   shooting,  &&,  at   any    person,   stabbing, 
cutting,  poisoning,  administering  anything  to  procure 


(t)  For  punishment  of  assaults  committed  on  officers  and  persons 
acting  in  their  aid,  or  on  any  other  person  lawfully  authorized  to 
apprehend  or  detain  an  offender,  v.  p.  195. 
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miscarriage,  rape,  burglary  or  felonious  housebreaking, 
robbery  from  the  person,  arson,  horse,  bullock  (includ- 
ing ox,  cow,  &c.),  or  sheep  stealing;  or  with  being 
accessory  before  the  fact  to  any  of  the  offences  afore- 
said ;  or  with  receiving  stolen  property  knowing  the 
same  to  have  been  stolen,  the  court  is  authorized  to 
order  the  sheriff  to  pay  to  such  person  such  sum  of 
money  as  it  thinks  proper  to  compensate  for  his  ex- 
pense, exertion,  and  loss  of  time  in  the  apprehension. 
This  reward  is  to  be  over  and  above  the  ordinary  pay- 
RewanU         ments  to  prosecutors  and  witnesses  (/).     By  a  later 

allowed  at  .  .  ,  , 

aessioni.  statute,  at  the  sessions  the  court  may  order  such  com- 

pensation to  be  paid  in  case  of  any  of  the  above  offences 
which  they  have  jurisdiction  to  try ;  but  the  payment 
to  one  person  must  not  exceed  £  5  (k).  If  any  one  is 
killed  in  endeavouring  to  apprehend  a  person  charged 
with  one  of  these  offences,  the  court  may  order  com- 
pensation to  be  made  to  the  family  (J).  The  amount 
to  be  paid  in  all  such  cases  is  subject  to  regulations 
which  may  be  made  from  time  to  time  by  the  secretary 
of  state  (m). 


(j)  7  Geo.  4,  c.  64,  b.  28. 
(*)    14  &  15  Vict  c.  55,8.  8. 
{I)    7  Geo.  4,  ts.  64,  s.  30. 
(m)  14  &  15  Vict,  0.  55,  8.  5. 
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CHAPTER  IV. 

PROCEEDINGS   BEFORE   THE   MAGISTRATE. 

When  an  arrest  has  been  made  the  accused  should  Accused  to  be 

i       A    i  <■     «.  .  •  «A^      ii  taken  before 

be  taken  before  a  magistrate  or  magistrates  with  all  themagutrnte 
reasonably  possible  speed.     When  arrested  on  suspicion 
he  should  not  be  detained  before  he  is  so  taken,  in 
order  that  evidence  may  first  be  collected. 

The  magistrate  is  bound  to  forthwith  examine  into  Proceedings 
the  circumstances  of  the  charge.     In  order  to  secure  magistrate, 
the  attendance  of  witnesses  to  the  fact,  they  may  be 
served  with  a  summons  or  warrant  in  a  manner  similar 
to  that  in  which  the  presence  of  the  accused  is  insured. 
If  a  witness  refuses  to  be  examined,  he  is  liable  to  im- 
prisonment for  seven  days  (n).     The  room  in  which  the 
examination  is  held  is  not  to  be  deemed  an  open  court ; 
and  the  magistrate  may  exclude  any  person  if  he 
thinks  fit  (o).     When  the  witnesses  are  in  attendance, 
the  magistrate  takes,  in  the  presence  of  the  accused 
(who  is  at  liberty  by  himself  or  his  counsel  to  put 
questions  to  any  witness  produced  against  him),  the 
statement  on  oath  or  affirmation  of  those  who  know  the 
facts  of  the  case,  and  puts  the  same  in  writing.     These  The  deposi- 
statements   (technically  termed  depositions)  are  then*00* 
read  over  to  and  signed  respectively  by  the  witnesses 
who  have  been  examined,  and  by  the  magistrate  taking 
such  statements  (p).     The  magistrate  reads,  or  causes 


(n)  1 1  &  12  Vict  c.  42,  a.  1 6.  As  this  is  the  chief  Act  dealing  with 
the  subject  of  this  chapter,  reference  merely  to  a  section  most  be  under- 
stood  of  that  statute. 

(o)  s.  19. 

(P)  *  17. 
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to  be  read  over  to  the  accused  these  depositions ;  and 
asks  him  if  he  wishes  to  say  anything  in  answer  to  the 
charge;  cautioning  him  that  he  is  not  obliged  to  say 
anything,  but  that  whatever  he  does  say  will  be  taken 
down  in  writing,  and  may  be  used  in  evidence  against 
him  at  his  trial ;  at  the  same  time  explaining  that  he 
has  nothing  to  hope  from  any  threat  which  may  have 
been  holden  out  to  him  to  induce  him  to  make  any 
admission  or  confession  of  guilt.  Whatever  the  accused 
then  says  is  taken  down  in  writing,  and  signed  by  the 
magistrate  (#). 

witnesses  for  The  magistrate  then  asks  the  accused  whether  he 
desires  to  call  any  witnesses.  If  he  does,  the  magis- 
trate, in  the  presence  of  the  accused,  takes  their  state- 
ment on  oath  or  affirmation,  whether  such  statement  is 
given  on  examination  or  cross-examination,  for  they 
may  be  submitted  to  both.  These  statements,  in  the 
same  way  as  those  on  the  part  of  the  prosecution,  are 
read  to  and  signed  by  the  witnesses  and  by  the  inagis- 

Binding  over  trate.  And  the  same  rules  apply  to  witnesses  both  for 
the  prosecution  and  for  the  defence  (other  than  those 
merely  to  character),  as  to  being  bound  over  by  recog- 
nizance to  appear  and  give  evidence  at  the  trial  (r). 
If  a  witness  refuses  to  enter  into  such  recognizance, 
he  may  be  committed  to  prison  until  the  trial.  The 
recognizances,  depositions,  &c,  are  transmitted  to  the 
court  in  which  the  trial  is  to  take  place  (s). 

Remand  If  the  investigation  before  the  magistrate  cannot  be 

completed  at  a  single  hearing,  he  may  from  time  to 
time  remand  the  accused  to  gaol  for  any  period  not 
exceeding  eight  days ;  or  may  allow  him  his  liberty  in 
the  interval  upon  his  entering  into  recognizances,  with 
or  without  sureties,  for  re-appearance  (t). 


(q)  s.  1 8. 

(r)  30  &  31  Vict.  c.  35,  s.  3. 

(«)  s.  20. 

(0  a.  21. 
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If,  when  all  the  evidence  against  the  accused  has  Discharge, 
been  heard,  the  magistrate  does  not  think  that  it  is 
sufficient  to  put  the  accused  on  his  trial  for  an  indict- 
able offence,  he  is  forthwith  discharged.     But  if  he  Committal 
thinks  otherwise,  or  the  evidence  raises  a  strong  or for  trilll# 
probable  presumption  against  the  accused,  he  commits 
him  for  trial,  either  at  once  sending  him  to  gaol  so  as 
to  be  forthcoming  for  trial,  or  admitting  bim  to  bail  (u). 
Under  certain  circumstances  a  third  course  is  open  to 
the  magistrate ;  he  may  dispose  of  the  case  and  punish 
the  offender  himself  (v). 

It  will  be  noticed  that  there  are  two  forms  of  com-  The  accused 
mitment  to  prison :  (a)  for  safe  custody  ;  (b)  in  execu-  for  trial. 
tion,  either  as  an  original  punishment,  or  as  a  means  of 
enforcing  payment  of  a  pecuniary  fine,  or  of  enforcing 
obedience  to  the  sentence  or  order  of  a  magistrate  or 
the  sessions.  The  warrant  of  commitment  under  the 
hand  and  seal  of  the  committing  magistrate,  directed 
to  the  gaoler,  contains  a  concise  statement  of  the  cause 
of  commitment  By  the  Habeas  Corpus  Act  (w)  the 
gaoler  is  required,  under  heavy  penalties,  to  deliver 
to  the  prisoner,  or  other  person  on  his  behalf,  a  copy 
of  the  warrant  of  commitment  or  detainer  within  six 
hours  after  demand.     The  imprisonment  of  which  we  imprisonment 

t».  1*  r  j.j  jj.  Pending  trial. 

are  now  speaking  is  merely  for  safe  custody  and  not 
for  punishment ;  therefore,  those  imprisoned  are  treated 
with  much  less  rigour  than  those  who  have  been  con- 
victed. Thus,  they  may  have  sent  to  them  food, 
clothing,  &a,  subject  to  examination  and  the  rules 
made  by  the  visiting  magistrates.  They  have  the 
option  of  employment,  but  are  not  compelled  to  perform 
any  hard  labour ;  and  if  they  choose  to  be  employed, 
and  are  acquitted,  or  no  bill  is  found  against  them,  an 
allowance  is  paid  for  the  work  (x). 


(u)  s.  25. 

(»)  v.  p.  478. 

(to)  31  Car.  2,  c.  2,  b.  5. 

(x)  28  &  29  Vict.  c.  126,  ached,  i.  as.  19,  20,  32,  33. 
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Bail.  Bail. — This  admitting  to  bail  consists  in  the  delivery 

(or  bailment)  of  a  person  to  his  sureties,  on  their  giving 
security  (he  also  entering  into  his  own  recognizances) 
for  his  appearance  at  the  time  and  place  of  trial,  there 
to  surrender  and  take  his  trial.  In  the  meantime,  he 
is  allowed  to  be  at  large ;  being  supposed  to  remain  in 
their  friendly  custody. 

We  shall,  in  the  first  place,  treat  of  the  law  of  bail 
by  the  magistrate,  and  then  of  bail  by  the  Queen's 
Bench  Division  and  other  exceptional  cases. 

in  what  cases  In  what  cases  may,  and  in  what  cases  may  not  a 
mayfaiL*  e  magistrate  take  bail  ?  Not  if  the  prisoner  is  accused 
of  treason.  In  that  case  it  is  allowed  only  by  order  of 
a  secretary  of  state,  or  by  the  Queen's  Bench  Division, 
or  a  judge  thereof  in  vacation.  If  the  prisoner  is 
charged  with  some  other  fdony>  or  one  of  the  mis- 
demeanors  enumerated  below,  the  magistrate  may,  in 
his  discretion,  but  is  not  obliged  to,  admit  to  bail. 
These  misdemeanors  are : — Obtaining,  or  attempting  to 
obtain,  property  by  false  pretences ;  receiving  property 
stolen  or  obtained  by  false  pretences ;  perjury  or  sub- 
ornation of  perjury ;  concealing  the  birth  of  a  child  by 
secret  burying  or  otherwise ;  wilful  or  indecent  expo- 
sure of  the  person;  riot;  assault  in  pursuance  of  a 
conspiracy  to  raise  wages ;  assault  upon  a  peace  officer 
in  the  execution  of  bis  duty  or  upon  any  person  acting 
in  his  aid ;  neglect  or  breach  of  duty  as  a  peace  officer, 
or  any  misdemeanor  for  the  prosecution  of  which  the 
costs  may  be  allowed  out  of  the  county  rate.  In  other 
misdemeanors  it  is  imperative  on  the  magistrate  to 
admit  to  bail  (y). 

Principle*  in  cases  where,  in  the  exercise  of  their  discretion. 

guiding  magis-  . 

trate*,  when     the  magistrates  have  the  power  of  admitting  to  bail  or 
exercXe^heir   refusing  it,  the  principle  which  is  to  guide  them  is  the 

discretion  as      

to  bail. 

(y)  a.  23. 
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probability  of  the  accused  appearing  to  take  bis  trial, 
and  not  his  supposed  guilt  or  innocence  (2).  Though 
this  latter  point  may  be  one  element  to  be  considered 
in  applying  the  test  Thus  it  has  been  laid  down  that 
the  points  which  the  court  will  consider  in  exercising 
their  discretion  include  the  seriousness  of  the  charge, 
the  evidence  in  support  of  it,  and  the  punishment  which 
the  law  awards  for  the  offence  (a).  Practically,  in 
charges  of  murder,  bail  is  never  allowed.  And  when  a 
bill  has  been  found  against  the  accused,  naturally  more 
caution  will  be  exercised. 

Who  may  be  bail  ?  The  magistrate  (or  court,  v.  The  sureties 
infra)  will  act  according  to  his  discretion  as  to  the 
sufficiency  of  the  bail.  The  proposed  bail  may  be 
examined  upon  oath  as  to  their  means,  though  in 
criminal  cases  no  justification  of  bail  is  required.  A 
married  woman,  an  infant,  or  a  prisoner  in  custody, 
cannot  be  bail ;  nor  can  a  person  who  has  been  con- 
victed of  an  infamous  crime,  as  perjury  (6).  The  usual 
number  of  bail  is  two ;  but  sometimes  only  one  is  re- 
quired, and  sometimes  three  or  more.  The  sureties  or 
bail  are  not  compelled  to  act  as  such  for  a  longer  time 
than  they  wish.  If  they  surrender  the  accused  before 
the  magistrate  or  court  by  whom  he  has  been  bailed, 
he  will  be  committed  to  prison,  and  they  will  be  dis- 
charged of  their  obligation.  But  the  accused  may  then 
find  fresh  sureties. 

Both  at  common  law  and  by  statute  (c),  to  refuse  or  Refuting  or 
delay  to  bail  any  person  bailable  is  a  misdemeanor  in  d*»"»M- 
the  magistrate.     But  it  has  been  held  that  the  duty 
of  a  magistrate  in  respect  of  admitting  to  bail  is  a 


(2)  JL  v.  Scaift,  5  Jut.  700. 

(a)  In  re  Baronet,  22  L.  J.  (M.C.)  25  ;  In  re  Robinxm,  23  L.  J.  (Q.B.) 
286.    See  also  JR.  v.  Stephen  Butler,  14  Cox,  530. 

(6)  v.  R  v.  Edward*,  4  T.  R.  44a 

(c)  3  Edw.  i,  0.  15  ;  31  Car.  2,  c.  2  (Habeas  Corpus) ;  I  Wm.  &  M. 
st.  2,  c.  I  (BUI  of  Rights). 
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judicial  duty  ;  and  therefore  that  not  even  an  action  can 
be  maintained  against  him  for  refusing  to  admit  to  bail, 
where  the  matter  is  one  as  to  which  he  may  exercise 
his  discretion  (d).  It  is  provided  by  the  Bill  of  Sights 
Excessive  bail,  that  excessive  bail  ought  not  to  be  required ;  though 
what  is  excessive  must  be  left  to  be  determined  by  the 
court  in  considering  the  circumstances  of  the  case.  If 
the  magistrate  or  other  authority  admits  to  bail  where 
this  is  not  allowable,  or  if  he  takes  insufficient  bail,  he 
is  liable  to  punishment  on  the  non-appearance  of  the 
accused  (e). 

Bail  after  The  stage  in  the  proceedings  where  the  question  of 

fortrSa.  l>a.il  usually  arises  is  when  the  accused  is  before  the 
magistrates.  But  when  a  person  charged  with  an 
indictable  offence  has  been  committed  to  prison  to  await 
his  trial,  it  is  lawful  at  any  time  afterwards,  before  the 
first  day  of  the  sessions  or  assizes  at  which  he  is  to  be 
tried,  for  the  magistrate  who  signed  the  warrant  for 
his  commitment  to  admit  him  to  bail  (/). 

As  to  bail  in  other  cases  than  in  proceedings  before 
the  magistrates: — 

BaU  by  The  QueerCs  Bench  Division,  or,  in  vacation  time,  a 

D?v£ion.  nC  judge  thereof  (g),  has  a  discretionary  power  of  admitting 
to  bail  a  prisoner  charged  with  any  indictable  offence,  or 
on  suspicion  thereof ;  and  this  whether  he  is  brought 
before  the  court  by  a  writ  of  habeas  corpus  or  otherwise. 
The  decision  of  a  Divisional  Court  on  a  question  of  bail 
is  a  judgment  of  the  High  Court  in  a  criminal  matter, 
and  there  is  no  appeal  to  the  Court  of  Appeal  (A).  It 
may  bail  as  well  in  cases  where  bail  has  been  refused 


{d)  Linford  v.  Fitzroy,  18  L.  J.  (M.C.)  108 ;  R.  v.  Badger,  12  L.  J. 
(M.C.)  66. 

(c)  Hale's  Sum.  97. 

(/)  1 1  &  12  Vict  o.  42,  s.  23. 

(9)  1  &  2  Vict  c  45. 

(A)  R.  v.  Foote,  10  Q.  B.  D.  378 ;  48  L.  T.  N.  S.  394. 
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by  the  magistrate,  as  when  the  charge  has  been  origi- 
nally brought  before  the  Division.  It  may  order  the 
accused  to  be  admitted  to  bail  before  a  magistrate 
when  it  is  inconvenient  to  bring  him  and  his  bail  up 
to  town. 

It  seems  to  be  a  good  general  rule  that  so  far  as  any  Bail  by  judi- 

•     <•  m  >  -       . t  i  .-t      cial  officers. 

persons  are  judges  of  any  crime,  so  far  they  have  the 
power  of  bailing  a  person  indicted  before  them  of  such 
crime  (i) ;  so  that : — 

Justices  in  Sessions  may  bail  persons  indicted  at  the 
sessions. 

Judges  of  Gaol  Delivery,  &c,  may  bail  those  indicted 
at  the  assizes  or  Central  Criminal  Court  when  they  are 
sitting.  If  one  accused  of  treason  or  felony  is  not  tried 
at  the  first  sessions  of  gaol  delivery  after  commitment, 
he  may  demand  to  be  released  or  bailed,  unless  it 
appears  on  oath  that  the  witnesses  for  the  prosecution 
could  not  be  present  at  those  sessions.  If  he  is  not 
tried  at  the  second  sessions,  he  must  be  discharged 
from  imprisonment  (/). 

Coroners  are  authorized  to  admit  to  bail  persons 
charged  with  manslaughter  by  verdict  of  the  coroner's 
jury  (*). 

It  may  be  noticed  here  that  at  any  time  between  The  accused 
the  conclusion  of  the  examination  before  the  magistrate  Spies  o7the 
and  the  first  day  of  the  trial  at  the  assizes  or  sessions,  deposition* 
the  accused,    whether   held  to  bail  or  committed  to 
prison  for  trial,  may  have  on  demand  copies  of  the 
examination  of  the  witnesses  upon  whose  depositions  he 
has  been  so  held  to  bail  or  committed,  on  payment  of  a 


(t)  2  Hawk,  c,  15.  s.  54. 

(i)  31  Ct>p-  2,  C.  2,  8.  7. 

[k)  22  Vict  c.  33,  s.  1.     As  to  personating  bail,  ▼.  p.  248. 


334 


PBOCEEDINGS  BEFORE  THE  MAGISTRATE. 


reasonable  sum  for  the  same,  not  exceeding  three  half- 
pence for  each  folio  of  ninety  words  (I).  And  at  the 
time  of  trial  he  may  inspect  the  depositions  without  any 
fee  (m).  The  same  rules  apply  also  to  depositions  on 
behalf  of  the  prisoner  (n). 


Delivery  of 
recognizances, 
&c,  to  the 
court. 


The  recognizances  whereby  the  prosecutor  and  wit- 
nesses are  bound  over  to  appear  at  the  trial,  together 
with  the  written  information  (if  any) ;  the  depositions ; 
the  statement  of  the  accused ;  the  recognizances  of  bail 
(if  any) ;  are  to  be  delivered  to  the  proper  officer  of  the 
court  where  the  trial  is  to  be  had  (0). 


(1)   6  &  7  Win.  4,  c.  114,  s.  3  ;  11  &  12  Viet,  c  42,  s.  27. 
(m)  6  &  7  Wm.  4,  c.  1 14,  s.  4. 

(*)  30  &  3"  Vi<*  «•  35»  ■•  4. 

(0)  1 1  k  12  Vict  c.  42,  s.  20 ;  30  k  31  Vict.  c.  35,  a.  3. 
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CHAPTER  V. 

MODES  OF  PROSECUTION. 
The  accused  has  either  been  committed  to  prison  for  Mode«  °* 

prosecution. 

safe  custody,  or  has  been  left  at  liberty  in  virtue  of  his 
having  found  sureties  for  his  appearance.  The  next 
point  to  be  considered  is  the  prosecution  (p),  or  manner 
of  formal  accusation.     This  may  be  either  (q) : — 

A.  Upon  a  previous  finding  of  the  fact  by  an 

inquest  or  grand  jury. 

B.  Without  such  previous  finding. 

A.  The  most  usual  mode  is  by  indictment,  though  After  a  finding 
it  will  be  necessary  in  the  first  place  to  say  a  fewj^e8ran 
words  on — 

Presentment. — This  term,  taken  in  a  wide  sense,  Presentment, 
includes  both  indictments  by  a  grand  jury  and  inquisi- 
tions of  office.  In  a  narrow  sense  it  refers  to  the  former 
only,  and  is  the  notice  taken  by  a  grand  jury  of  any 
matter  or  offence  from  their  own  knowledge  or  observa- 
tions, without  any  bill  of  indictment  laid  before  them 
at  the  suit  of  the  Grown,  as  the  presentment  of  a 
libel,  &c,  upon  which  the  officer  of  the  court  must 
afterwards  frame  an  indictment  before  the  party  prose- 
cuted can  be  put  to  answer  it  (r).    So  that  it  differs  from 


(p)  Li  a  wide  sense  the  term  "  prosecution  "  is  applied  to  the  whole 
of  the  proceedings  for  bringing  the  offender  to  justice. 
(q)  4  BL  301. 
(r)  Ibid. 
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Inquisition. 


Indictment, 
when  it  lies. 


Indictment, 
its  form. 


the  ordinary  proceedings  merely  inasmuch  as  no  bill  is 
delivered  by  an  individual  prosecutor,  but  the  grand 
jury  initiate  the  proceedings. 

An  Inquisition  of  office  is  the  act  of  a  jury  summoned 
to  inquire  of  matters  relating  to  the  Crown  upon  evi- 
dence laid  before  them.  The  most  common  kind  of 
inquisition  is  that  of  the  coroner,  which  is  held  with  a 
view  to  find  out  the  cause  of  death.  The  accused  is 
arraigned  upon  the  inquisition  (s). 

An  Indictment  is  a  written  accusation  of  one  or  more 
persons  of  a  crime,  preferred  to,  and  presented  on  oath 
by,  a  grand  jury.  It  lies  for  all  treasons  and  felonies, 
for  misprisions  of  either,  and  for  all  misdemeanors  of  a 
public  nature  at  common  law  (t).  If  a  statute  pro- 
hibits a  matter  of  public  grievance,  or  commands  a 
matter  of  public  convenience  (such  as  the  repairing  of 
highways,  or  the  like),  all  acts  or  omissions  contrary 
to  the  prohibition  or  command  of  the  statute,  being 
misdemeanors  at  common  law,  are  punishable  by  indict- 
ment if  the  statute  specifies  no  other  mode  of  pro- 
ceeding (u).  If  the  statute  specifies  a  mode  of  pro- 
ceeding different  from  that  by  indictment,  then,  if  the 
matter  was  already  an  indictable  offence  at  common 
law,  and  the  statute  introduces  merely  a  different  mode 
of  prosecution  and  punishment,  the  remedy  is  cumu- 
lative, and  the  prosecutor  has  still  the  option  of  pro- 
ceeding by  indictment  at  common  law,  or  by  the  mode 
pointed  out  by  the  statute  (#). 

We  shall  presently  deal  with  the  preferment  of  an 
indictment  to  the  grand  jury;  but  first  we  must 
examine  into  the  nature  of  such  form  of  accusation. 


(«)  t.  p.  348. 

(()  2  Hawk,  a  25,  a.  4. 

(«)  Ibid. 

(x)  R.  v.  Robiruon,  2  Burr.  799. 
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And  for  this  purpose  it  will  be  well  to  give  an  example 
of  an  indictment,  say  for  larceny  at  common  law : — 

"  Suffolk,  to  ztrit :  The  jurors  for  our  Lady  the  Queen 
upon  their  oath  present  that  IT  John  Styles,  on 
the  1st  day  of  June,  in  the  year  of  our  Lord 
1876,  three  pairs  of  shoes,  and  one  waistcoat,  of 
the  goods  and  chattels  of  John  Brown,  feloniously 
did  steal,  take,  and  carry  away  ;  IT  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and 
dignity" 

Three  parts  marked  off  in  the  above  form  are  to  be 
distinguished :  (a)  the  Commencement ;  (b)  the  State- 
ment; (c)  the  Conclusion. 

(a.)  The  Commencement. — In  this  the  only  part  which  The  com- 
requires  comment  is  the  venue,  or  the  statement  of  the  ^SJtment. 
county  or  other  division  from  which  the  grand  jury  by 
whom  the  indictment  was  found  have  come.  In  other 
words,  it  is  the  index  of  the  place  where,  in  regular 
course,  the  trial  is  to  be  had  (y).  The  consideration  of 
this  matter  will  be  reserved  for  a  separate  chapter. 

(b.)  The  Statement. — This,  the  principal  part  of  the  The  statement, 
indictment,  must  set  forth  with  certainty  all  the  facts 
and  circumstances  essential  to  constitute  the  crime; 
and  must  directly  charge  the  accused  with  having  com- 
mitted it. 

The  defendant's  name  must  be  given  correctly ;  or,  if  ?yned"' 
it  is  not  known,  he  must  be  described  as  a  person  un- 
known.    So  also  with  regard  to  the  name  of  the  person 
against  whom  the  crime  has  been  committed. 

The  ownership  of  any  property  in  respect  of  which  Ownership  of 
the  offence  was  committed  must  be  rightly  laid.     The  p™***^ 

(y)  v.  14  &  15  Vict,  c  ioo,  a.  23. 
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property  in  goods  (a)  of  a  deceased  person  must  be  laid 
in  the  executors  or  administrators ;  (b)  of  a  married 
woman  in  her  husband,  unless  there  is  separate  pro- 
perty, or  the  proceedings  are  instituted  under  the 
Married  Women's  Property  Act,  1882,  in  which  case 
the  property  must  be  laid  in  the  wife  (z),  or  there 
has  been  a  judicial  separation,  or  a  protection  order 
(a).  If  the  goods  belong  to  partners  or  joint-owners, 
one  only  need  be  named,  and  "  another "  or  "  others  " 
added,  as  the  case  may  be  (6).  So  property  vested 
in  a  body  of  persons  must  not  be  described  as  the 
property  of  the  body,  but  of  all  or  some  individuals 
of  the  body,  unless  it  is  incorporated.  The  pro- 
perty of  joint-stock  banking  co-partnerships  may  be 
laid  in  any  one  of  the  public  officers  (c).  Bridges, 
asylums,  &c,  must  be  described  as  the  property  of  the 
inhabitants  of  the  county,  without  specifying  any 
names.  If  goods  are  stolen,  &c,  from  a  bailee,  they 
should  be  described  as  the  property  either  of  the  bailor 
or  of  the  bailee,  unless  they  were  stolen  by  the  bailor 
himself.  If  at  the  trial  it  appears  that  the  property 
has  been  incorrectly  laid,  or  the  person  against  whom 
the  offence  was  committed  misnamed,  unless  such  error 
be  amended,  the  defendant  must  be  acquitted.  But, 
as  we  shall  see  (d),  the  court  has  extensive  powers  of 
ordering  amendment  in  case  of  such  variance  between 
the  indictment  and  the  evidence. 

Time  of  As  to  the  statement  of  time. — No  indictment  will  be 

offence.  held  insufficient  because  it  omits  to  state  the  time  at 

which  the  offence  was  committed  in  any  case  where 
time  is  not  of  the  essence  of  the  offence ;  nor  because 
it  states  the  time  imperfectly,  or  states  the  offence  to 
have  been  committed  on  a  day  subsequent  to  the  find- 
ing of  the  indictment,  or  on  an  impossible  day,  or  on  a 

(r)  45  &  46  Vict  0.  75,  8.  12  ;  see  also  33  &  34  Vict  c.  93,  8.  II. 
(a)  20  &  21  Vict  0.  85,  SB.  21,  25. 
(6)  7  Geo.  4,  a  64,  b.  14. 
(c)  Ibid.  a.  9. 
{d)  v.  p.  351. 
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day  that  never  happened  (e).  The  time  is  of  import- 
ance in  several  crimes,  as  in  murder,  bigamy,  and 
burglary,  and  in  cases  where  the  time  within  which 
the  prosecution  must  be  commenced  is  limited. 

As  to  place. — The  nature  of  the  crime  in  some  cases  Place  of 
requires  this  to  be  stated :  otherwise  the  venue  in  the 
margin,  that  is  the  county  or  other  division,  is  taken 
as  the  venue  for  all  facts  in  the  indictment  (/).  The 
following  are  the  most  common  cases  in  which  a  local 
description  is  required :  burglary,  housebreaking,  steal- 
ing in  a  dwelling-house,  sacrilege,  nuisances  to  high- 
ways, &c. 

The  facts,  circumstances,  and  intent,  which  are  the  Description  of 

fit, 

ingredients  of  the  offence,  must  be  given  with  certainty,  *°  ' 
so  that  the  defendant  may  be  able  to  perceive  what 
charge  he  has  to  meet,  the  court  may  know  what 
sentence  should  be  given,  and  that  on  future  reference 
to  the  conviction  or  acquittal  it  may  be  known  exactly 
what  was  the  alleged  offence  (jg).     In  indictments  for  Technical 
certain  crimes  particular  technical  words  must  be  used,  to°be8u»ed.en 
namely,  in   murder,  murdravit ;  in  rape,  rapuii ;  in 
larceny,  fdonicS  cepit  et  asportavit.     Again,  as  to  the 
intent,  treason  must  be  laid  to  have  been  done  "  trai- 
torously ; "  a  felony,  "  feloniously ; "  burglary,  "  feloni- 
ously and  burglariously ; "  murder,  "  feloniously  and  of 
his  malice  aforethought" 

If  any  essential  ingredient  of  the  offence  is  omitted,  Consequences 
or  not  stated  with  sufficient  certainty,  the  defendant  ° 
may  move  to  quash  the  indictment,  or  may  demur,  or, 
if  the  defect  is  not  one  which  is  cured  by  verdict  (A), 
he  may  move  in  arrest  of  judgment,  or  bring  a  writ  of 
error.     All  objections  to  formal  defects  must  be  taken 

(e)   14  &  15  Vict  a  100,  b.  24. 
(/)  Ibid.  a.  23. 
{g)  Arch.  56. 

(A)  As  to  what  defects  are  cured  by  verdict,  see  Heymann  v.  R.f 
L.  R.  8  Q.  B.  102. 
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before  the  jury  are  sworn ;  and   they  may  then  be 
amended  by  the  court  (i). 

Amendment  -  The  law  as  to  the  amendment  of  defects  in  the  indict- 
ment is  now  on  a  much  more  reasonable  footing  than  it 
was  at  one  time.  Instead  of  requiring  the  evidence 
rigorously  and  servilely  to  correspond  with  the  indict- 
ment as  it  stands  when  drawn  up,  extensive  powers  of 
amendment  are  given  to  the  court.  Whenever  there  is 
a  variance  in  certain  points  between  the  indictment 
and  the  evidence,  it  is  lawful  for  the  court  before  which 
the  trial  is  had,  if  it  considers  that  the  variance  is  not 
material  to  the  merits  of  the  case,  and  that  the  defen- 
dant cannot  be  prejudiced  thereby  in  his  defence  on 
such  merits,  to  order  the  indictment  to  be  amended  on 
such  terms  as  to  postponing  the  trial,  as  the  court 
thinks  reasonable.  The  points  mentioned  in  the 
statute  are  the  following:  (a)  in  the  name  of  any 
county,  riding,  division,  city,  borough,  town  corporate, 
parish,  township,  or  place  mentioned  or  described  in 
such  indictment ;  or  (b)  in  the  name  or  description  of 
any  person  or  persons,  or  body  politic  or  corporate, 
therein  stated  or  alleged  to  be  the  owner  or  owners  of 
any  property,  real  or  personal,  which  shall  form  the 
subject  of  any  offence  charged  therein ;  or  (c)  in  the 
name  or  description  of  any  person  or  persons,  body 
politic  or  corporate,  therein  stated  or  alleged  to  be 
injured  or  damaged,  or  intended  to  be  injured  or 
damaged,  by  the  commission  of  such  offence ;  or  (d)  in 
the  Christian  name  or  surname,  or  both  Christian  name 
and  surname,  or  other  description  whatsoever  of  any 
person  or  person  whomsoever  therein  named  or  de- 
scribed; or  (e)  in  the  name  or  description  of  any 
matter  or  thing  whatsoever  therein  named  or  described; 
or«(f)  in  the  ownership  of  any  property  named  or 
described  therein  (k).     But  in  no  case  will  an  amend- 


(0  14  &  15  Vict  c.  100,  s.  25.,, 
(k)  Ibid.  8.  1. 
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ment  which  alters  the  nature  or  quality  of  the  offence 
be  allowed  (I).  The  amendment  must  be  made  before 
verdict;  and  when  it  is  once  made  there  can  be  no 
amending  the  amendment,  or  reverting  to  the  indict- 
ment in  its  original  form. 

(c.)  The  Conclusion, — The  conclusion  given  in  the  The  conclusion 
foregoing  example  of  an  indictment  is  that  which  ^Jn£ m  Ct 
occurs  in  an  indictment  for  an  offence  at  common  law. 
An  indictment  for  an  offence  created  by  statute  con- 
cludes thus :  "  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace,  &c." 
But  an  error  in  the  form  of  the  conclusion  is  not  now 
materia],  inasmuch  as  it  has  been  enacted  that  no  in- 
dictment shall  be  held  insufficient  for  the  omission  of 
the  words  "  against  the  peace,"  nor  for  the  insertion  of 
the  words  "  against  the  form  of  the  statute,"  instead  of 
"  against  the  form  of  the  statutes/'  or  vice  versdj  nor 
for  want  of  a  proper  or  formal  conclusion  (m). 

Counts. — An  indictment  very  frequently  contains  Count*,  when 
more  than  one  count  or  charge.  The  object  of  the  in-  jS£erted?n°"e 
sertion  of  more  than  one  count  is  either  to  charge  the 
defendant  with  different  offences,  or  with  a  previous 
conviction ;  or  to  describe  the  single  offence  in  other 
terms,  so  that  proof  of  one  description  failing,  he  may 
be  convicted  under  another.  Thus,  an  indictment  for 
wouuding  generally  contains  a  count  for  doing  grievous 
bodily  harm.  Again,  an  indictment  for  obtaining  goods 
by  false  pretences  must  state  the  false  pretence  cor- 
rectly;  therefore,  in  order   to  prevent  a  failure   of 


(l)  R>  v.  Wright,  2  F.  &  F.  32a 

(wi)  14  &  15  Vict.  c.  100,  s.  24.  The  same  section  also  provides  that 
no  indictment  shall  be  insufficient  for  want  of  the  averment  of  any 
matter  unnecessary  to  be  proved,  nor  for  the  omission  of  the  words  "  as 
appears  by  the  record,"  nor  for  that  any  person  is  designated  by  a  name 
of  office  or  other  descriptive  appellation,  instead  of  his  proper  name  ;  nor 
for  want  of,  or  imperfection  in,  the  addition  of  any  defendant ;  nor  for 
the  want  of  the  statement  of  the  value  or  price  of  any  matter  or  thing, 
or  of  the  amount  of  damage,  injury,  or  spoil,  in  any  case  where  tfre  value 
or  price,  or  the  amount  of  damage,  injury,  or  spoil,  is  not  of  the  essence 
of  the  offence. 
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justice  in  consequence  of  the  false  pretence  not  being 
properly  stated,  it  is  often  necessary  to  insert  different 
counts  laying  the  pretence  in  different  ways.  The 
different  counts  are  tacked  on  by  the  insertion  of  "  and 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
that,  &c." 

charging  more  As  a  rule  more  than  one  offence  cannot  be  charged 
offence  In  the  *n  ^e  s&me  count.  This  is  commonly  expressed  by 
■ame  count,  saying  that  a  count  must  not  be  double,  or  is  bad  for 
duplicity.  Thus  one  count  cannot  charge  the  prisoner 
with  having  committed  a  murder  and  a  robbery.  There 
are  two  exceptions  to  the  rule:  An  indictment  for 
burglary  usually  charges  the  defendant  with  having 
broken  and  entered  the  house  with  intent  to  commit 
a  felony,  and  also  with  having  committed  the  felony 
intended.  And  in  indictments  for  embezzlement  by 
clerks,  or  servants,  or  persons  employed  in  the  public 
service,  or  in  the  police,  the  prosecution  may  charge 
any  number  of  distinct  acts  of  embezzlement,  not  ex- 
ceeding three,  which  may  have  been  committed  against 
the  same  master  within  six  months  inclusive  (n).  But 
even  here  it  is  usual  to  charge  the  different  acts  in 
different  counts. 

Charging  dif-  ^o  mucn  f°r  charging  different  offences  in  one  count 
?««?*  offencea  It  remains  to  be  seen  what  are  the  rules  as  to  charging 
counts,  a  defendant  with  different  offences  in  different  counts 

of  the  same  indictment : — 

in  treaaon,  In  an  indictment  for  treason,  there  may  be  different 

counts,  each  charging  the  defendant  with  different 
species  of  treason  ;  for  example,  compassing  the  Queen's 
death,  levying  war,  &c. 

in  felony.  In  an  indictment  tor  felony,  there  is  no  objection  in 

point  of  law  to  charging  several  different  felonies  in 


(n)  24  &  25  Vict.  c.  96,  8.  71  ;  aee  alao  a.  5. 
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different  counts,  whether  such  felonies  be  of  a  different 
character  or  distinct  cases  of  the  same  sort  of  felony ; 
for  example,  whether  they  be  a  burglary  and  a  murder, 
or  two  cases  of  murder.  But  in  practice,  as  this  course 
would  embarrass  the  prisoner  in  his  defence,  it  is  not 
adopted,  and  it  will  be  ground  for  quashing  the  indict- 
ment, though  not  for  demurrer  or  arrest  of  judgment 
If  it  is  discovered,  before  the  jury  are  charged,  that  it 
has  been  done,  the  judge  may  quash  the  indictment ; 
if  after,  he  may  put  the  prosecutor  to  his  election  on 
which  charge  he  will  proceed.  The  same  felony  may, 
however,  be  charged  in  different  ways  in  different 
counts ;  as  if  there  is  a  doubt  whether  the  goods  stolen 
are  the  property  of  A.  or  of  B.,  they  may  be  stated  in 
one  count  as  the  goods  of  A.,  in  another  as  the  goods  of 
B.  There  are  certain  exceptions  to  the  rule  forbidding 
the  charging  of  distinct  felonies  in  different  counts. 
In  an  indictment  for  feloniously  stealing  any  property, 
it  is  expressly  declared  lawful  to  add  a  count  or  several 
counts  for  feloniously  receiving  the  same  property, 
knowing  it  to  have  been  stolen,  and  vice  versd ;  and  the 
prosecutor  is  not  put  to  any  election,  but  the  jury  may 
find  a  verdict  of  guilty  on  either  count,  against  all  or 
any  of  the  persons  charged  (o).  Also,  in  an  indictment 
for  larceny,  it  is  lawful  to  insert  several  counts  against 
the  same  person  for  any  number  of  distinct  acts  of 
stealing  not  exceeding  three  which  may  have  been  com- 
mitted by  him  against  the  same  person  within  the 
space  of  six  calendar  months  from  the  first  to  the  last 
of  such  acts,  and  to  proceed  thereon  for  all  or  any  of 
them  (p).  We  have  already  noticed  a  similar  rule  with 
regard  to  embezzlement  (q). 

If  a  count  for  a  felony  is  joined  with  a  count  for  a  joinder  of  a 
misdemeanor,  the  indictment  will  be  held  bad  if  de-  SSJiSior. 


(o)  24  &  25  Vict  c.  96,  b.  92. 
( p)  Ibid.  b.  5. 

(?)  ▼•  P-  353- 
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counts. 


murred  to,  or  judgment  may  be  arrested  if  the  verdict 
has  been  general  (i.e.,  guilty,  or  not  guilty  on  the 
whole  indictment),  but  not  if  the  prisoner  is  convicted 
of  the  felony  alone  (r). 

Charging  dif-  An  indictment  for  misdemeanor  may  contain  several 
demeanors  in  counts  for  different  offences,  even  though  the  judgments 
different  upon  each  be  different,  so  that  the  legal  character  of 
the  substantive  offences  charged  be  the  same  (s).  Thus, 
evidence  of  several  assaults  or  several  libels  will  be 
received  on  the  several  counts  of  the  same  indictment. 
But  there  are  limits,  not  precisely  defined,  to  this  rule ; 
when  convenience  and  justice  demands  it,  the  judge 
compelling  the  prosecution  to  elect  upon  which  charge 
they  will  proceed.  In  all  cases  of  this  character,  the 
important  consideration  is,  whether  all  the  acts  were 
substantially  one  transaction. 


Previous  con- 
viction, when 
count  for. 


In  certain  cases  if  the  prisoner  has  been  previously 
convicted,  a  count  is  inserted  in  the  indictment  charging 
him  with  such  previous  conviction.  He  will  have  to 
plead  to  this,  and  proof  may  be  given,  if  he  denies  it, 
as  on  any  other  count  The  object  of  putting  in  this 
count  is  that  the  prisoner  may  have  his  identity  with 
the  person  so  previously  convicted  proved  before  the 
severer  punishment  consequent  on  a  previous  conviction 
is  awarded.  The  cases  in  which  such  a  count  may  be 
inserted  are  indictments  for  (a)  felonies  (not  misde- 
meanors) mentioned  in  the  Larceny  Act  (t),  or  (b)  for 
offences  under  the  Coinage  Act,  provided  that  the  pre- 
vious conviction  be  for  some  offence  against  that  or 
some  other  Coinage  Act  (u). 


(r)  R,  v.  Ferguson^  24  L.  J.  (M.C.)  61. 

(*)  v.  Young  v.  A,  3  T.  R.  105. 

(t)  24  &  25  Vict,  c.  96,  8.  116. 

(u)  24  k  25  Vict  a  99,  s.  37.  27  &  28  Vict,  a  47,  s.  2,  seems  to 
imply  that  a  count  for  previous  conviction  of  felony  may  be  inserted 
in  an  indictment  for  any  crime  punishable  with  penal  servitude. 
Rose.  194. 
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It  should  be  noticed  that  in  some  cases  the  necessity  Verdict  of 

#>jj»  j  .  *•  _j*       offence  other 

for  adding  a  second  count,  or  preferring  a  second  in-  tnan  tbat 
dictment  is  obviated  by  the  power  which  is  given  to  fndktmeiit.the 
the  jury  to  find  the  defendant  guilty  of  certain  other 
offences  than  those  named  in  the  indictment  (x). 

As  to  the  joinder  of  two  or  more  defendants  in  one  Joinder  of 
indictment. — When  several  persons  take  part  in  the  e  en  **  *' 
commission  of  an  offence,  they  may  all  be  indicted 
together,  or  any  number  of  them  together,  or  each 
separately ;  and,  of  course,  some  may  be  convicted  and 
others  acquitted.  But  certain  offences  do  not  admit 
of  a  joint  commission,  for  example,  perjury.  This 
joinder  of  defendants  may  be  made  the  subject  of  de- 
murrer, motion  in  arrest  of  judgment,  or  writ  of  error : 
or  the  court  will  in  general  quash  the  indictment 

As  a  rule,  there  is  no  time  limited  after  the  commis-  £***■ in  Thich 

.  the  time  for 

sion  of  a  crime  within  which  the  indictment  must  be  prosecution  is 
preferred.  The  offender  is  continually  liable  to  be  ap-  iml  ' 
prehended  and  visited  with  the  penalties  of  the  criminal 
law.  By  particular  statutes,  however,  there  are  excep- 
tions to  this  rule;  a  stated  time  being  fixed  after 
which  criminal  proceedings  cannot  be  commenced.  The 
chief  cases,  times,  and  the  statutes  regulating  them, 
are  the  following : — 

Treason,  in  general,  if  committed  in  Great  Britain, 
three  years,  7  &  8  Wm,  3,  c.  3,  8.  5. 

Training  to  arms  and  military  practice,  six  months, 
60  Geo.  3  &  1  Geo.  4,  c.  1,  s.  7. 

Gaining  offences  under  the  statute,  twelve  months, 
9  Geo.  4,  c.  69,  s.  4. 

Offences  under  the  Customs  Act,  three  years,  16  & 

17  Vict  c.  107,  s.  303. 

Bribery  at  parliamentary  elections,  one  year,  17  & 

18  Vict  c.  102,  s.  14;  26  Vict.  c.  29,  8.  5. 

'(*)  ▼•  P.  443- 
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Indictment 
drawn  up  und 
indorsed. 


Indictments  or  informations  upon  any  statute  penal, 
whereby  the  forfeiture  is  limited  to  the  sovereign,  two 
years,  31  Eliz.  c.  5. 

The  above  where  the  forfeiture  is  limited  to  the 
sovereign  and  prosecutor,  one  year,  31  Eliz.  c.  5. 

The  indictment  is  usually  drawn  up  by  an  officer  of 
the  court ;  the  clerk  of  arraigns  or  the  clerk  of  indict- 
ments at  the  assizes,  the  clerk  of  the  peace  at  the 
sessions;  but  in  cases  of  difficulty  the  assistance  of 
counsel  is  obtained.  On  the  indictment  are  indorsed 
the  names  of  the  witnesses  intended  to  be  examined 
before  the  grand  jury.  Here  we  must  leave  it  for  a 
time,  merely  adding  that  of  course  any  number  of  in- 
dictments may  be  preferred  against  the  same  person  at 
the  same  time  for  distinct  offences. 

B.   Information. 

A  criminal  information  is  a  complaint  by  the  Crown 
in  the  Queen's  Bench  Division  in  respect  of  some  offence, 
not  a  felony,  whereby  the  offender  is  brought  to  trial 
witlwut  the  previous  finding  by  a  grand  jury  (y). 

These  criminal  informations  are  of  two  kinds : — 
i.  Informations  ex  officio. 
ii.  Informations  by  the  Master  of  the  Crown  Office. 

information  ex      An  information  ex  officio  is  a  formal  written  sug- 

officio. 

(y)  The  term  "information"  is  also  used  of  (L)  the  charge  made  to 
a  magistrate  of  some  offence  punishable  on  summary  conviction,  (ii.)  A 
complaint  by  one  who  is  taking  proceedings  to  recover  a  penalty,  as 
where  a  statute  awards  a  pecuniary  penalty  upon  conviction  for  a  given 
offence,  and  a  judicial  proceeding  is  instituted  against  some  offender  to 
recover  the  penalty.  Inasmuch  as  the  penalty  iB  generally  divided  be- 
tween the  sovereign  and  the  informer,  qui  tarn  pro  domind  rtgina\  qyam 
pro  $e  ipso,  tequxtur,  they  are  termed  qui  tarn  actions.  (iiL)  A  complaint 
of  the  Crown  in  the  Chancery  or  Exchequer  Division  in  respect  of  some 
civil  claim,  (iv.)  An  information  quo  warranto,  is  a  remedy  in  the 
Queen's  Bench  Division  given  to  the  Crown  against  such  as  have  usurped 
or  intruded  into  any  office  or  franchise. 


Information, 
definition  of. 
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gestion  of  an  offence,  filed  by  the  Attorney-General  in 
the  Queen's  Bench  Division.  It  lies  for  misdemeanors 
only ;  for  in  treason  and  other  felonies  it  is  the  policy 
of  the  English  law  that  a  man  should  not  be  put  upon 
his  trial  until  the  necessity  for  that  course  has  been 
shewn  by  the  oath  of  the  grand  jury.  The  reason  for 
the  exceptional  proceeding  without  the  grand  jury  is 
that  some  cases  will  not  admit  of  the  delay  involved  in 
the  usual  course  of  events.  Thus,  the  proper  objects 
of  this  kind  of  information  are  such  enormous  mis- 
demeanors as  peculiarly  tend  to  disturb  or  endanger 
the  government,  or  to  interfere  with  the  course  of 
public  justice,  or  to  molest  public  officers ;  for  example, 
seditious  libels  or  riots,  obstructing  officers  in  the  exe- 
cution of  their  duties,  bribery,  &c,  by  magistrates  or 
officers  (z).  If  the  Attorney-General  delays  for  twelve 
months  to  bring  the  case  on  for  trial,  after  due  notice 
the  court  may  authorize  the  defendant  to  do  so.  An 
information  ex  officio  is  in  the  following  form : — 

11  Trinity  Term,  2  $  Viet. 
"  Middlesex. — Be  it  remembered  thai  Sir  William 
Atherton,  Knighiy  Attorney-General  of  our  Sove- 
reign Lady  the  Queen,  who  for  owr  said  Lady 
the  Queen  prosecutes  in  this  behalf  in  his  proper 
person  comes  into  the  court  of  our  said  Lady  the 
Queen  before  tlie  Queen  herself  at  Westminster, 
in  the  county  of  Middlesex,  on,"  &c.  &c.  (stating 
the  facts,  &c,  and  concluding  as  in  an  indict- 
ment). 

ii.  Information  by  the  Master  of  the  Crown  Office. —  information 
A  formal  written  suggestion  of  an  offence,  filed  in  the  tie  Crown  °f 
Queen's  Bench  Division  at  the  instance  of  an  individual,  0ffice- 
by  the  Master  of  the  Crown  Office,  without  the  inter- 
vention of  a  grand  jury.     Here,  a  point  in  which  this 
differs  from  the  former  kind  of  information,  the  leave 

(2)  4  BL  308. 
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of  the  court  has  to  be  obtained.  It  lies  only  for  mis- 
demeanors, usually  those  of  a  gross  and  notorious 
kind,  which,  on  account  of  their  magnitude  or  perni- 
cious example,  deserve  the  most  public  animadversion 
(those  peculiarly  tending  to  disturb  the  Government 
being  usually  left  to  the  Attorney-General  as  above), 
for  example,  bribery  at  elections,  aggravated  libels,  &c. 

Proceedings  on      The  course  of   proceedings  is  the  following: — An 

information  by  ...  .  i        »  1.1  i 

Master  of  the  application  is  made  for  a  rule  to  shew  cause  why 
Crown  office.  a  criminal  information  should  not  be  filed  against  the 
party  complained  of.  This  application  must  be  founded 
upon  an  affidavit  disclosing  all  the  material  facts  of 
the  case.  If  the  court  grants  a  rule  nisi,  it  is  after- 
wards, upon  cause  being  shewn,  discharged  or  made 
absolute  as  in  ordinary  cases. 

The  form  of  this  kind  of  information  is  similar  to 
that  of  an  information  ex  officio,  substituting  the  name 
of  the  Queen  s .  coroner  and  attorney  for  that  of  the 
Attorney-General. 


Information, 
how  tried. 


Coroner's 
inquisition. 


When  a  criminal  information  has  been  filed  either 
by  the  Attorney-General  ex  officio  or  by  the  Master  of 
the  Crown  Office,  it  must  be  tried  in  the  usual  manner 
by  a  petty  jury  of  the  county  where  the  offence  arose. 
For  that  purpose,  unless  the  case  is  of  such  importance 
as  to  call  for  a  trial  at  bar,  it  is  sent  down  by  writ  of 
Nisi  Prius  into  that  county  and  tried  either  by  a  com- 
mon or  special  jury  like  a  civil  action.  If  the  defendant 
is  found  guilty,  he  must  afterwards  receive  judgment 
from  the  Queen's  Bench  Division  (a). 

Coroner's  Inquisition  (6). 

A  coroner's  inquisition  is  the  record  of  the  finding 
of  the  jury  sworn  to  inquire,  super  visum  corporis,  COn- 


ta)  4  BL  308. 
(6)  v.  p.  313. 
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cerning  the  death.  On  this  a  person  may  be  prosecuted 
for  murder  or  manslaughter  without  the  intervention 
of  a  grand  jury,  for  the  finding  of  the  coroner's  jury  is 
itself  equivalent  to  the  finding  of  a  grand  jury.  The 
defendant  is  arraigned  on  the  inquisition  as  on  an  in- 
dictment; and  the  subsequent  proceedings  are  the 
same.  The  practice  is,  when  a  prisoner  stands  charged 
on  a  coroner's  inquisition  with  murder  or  manslaughter, 
to  take  him  before  the  magistrate  and  to  prefer  also  an 
indictment  against  him.  Of  course  he  is  tried  both  on 
the  inquisition  and  the  indictment  at  the  same  time. 
Thus,  the  sum  of  the  whole  matter  is  that  the  finding 
of  the  coroner's  jury  and  the  inquisition  are  practically 
disregarded  and  useless  as  far  as  criminal  proceedings 
are  concerned. 

The  proceedings  are  shortly  the  following : — On  re-  Proceedings 
ceiving  due  notice  of  the  sudden  or  violent  death,  the  coroner, 
coroner  issues  his  precept  to  the  officers  of  the  place 
where  the  body  lies  dead,  requiring  them  to  summon  a 
jury  (which  must  consist  of  twelve  at  least),  and  names 
the  time  and  place  of  inquiry.  At  the  court  the  jury 
are  sworn,  and  then  view  the  body.  The  witnesses  are 
examined  on  oath,  and  their  evidence  is  put  into 
writing  by  the  coroner.  He  has  authority  to  bind  by 
recognizance  all  material  witnesses  to  appear  at  the 
assizes  to  prosecute  and  give  evidence ;  and  he  must 
certify  and  subscribe  the  evidence  and  all  such  recog- 
nizances and  the  inquisition  before  him  taken,  and 
deliver  the  same  to  the  proper  officer  of  the  court  in 
which  the  trial  is  to  be,  before  or  at  the  opening  of  the 
court  (c). 

The  inquisition  consists  of  three  parts ;  the  caption  The  inquisi- 
or  incipitur,  the  verdict  of  the  jury,  and  the  attesta- tl0n' 
tion  (d).     The  rules  as  to  certainty,  description,  &c, 


(c)  7  Geo.  4,  c.  64,  a.  4. 

(d)  For  example,  v.  Arch.  131. 
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Committal  for 
trial  by 
coroner. 


Proceedings 
rarely  other- 
wise than  by 
indictment. 


Director  of 
Public  Prose- 
cutions. 


which  prevail  in  the  case  of  an  indictment,  apply  also 
to  an  inquisition. 

When  the  jury  have  returned  a  verdict  of  murder  or 
manslaughter  against  a  person,  the  coroner  must  com- 
mit him  for  trial,  if  present.  If  not  in  custody,  the 
coroner  may  issue  a  warrant  for  his  apprehension,  and 
order  him  to  be  brought  before  himself  or  some  magis- 
trate of  the  jurisdiction  (e). 

From  the  foregoing  inquiry  we  find  that,  apart  from 
proceedings  by  way  of  summary  conviction,  practically 
the  only  modes  of  criminal  procedure  are  by  way  of 
indictment  or  information.  Of  these  the  former  is 
much  the  more  common ;  and,  unless  anything  be 
stated  to  the  contrary,  it  will  be  this  mode  that  will  be 
kept  in  view  in  the  succeeding  pages  (/). 

We  have  already  seen  (g)  that  a  private  individual  is 
not  obliged  to  set  the  law  in  motion  for  the  prosecution 
of  a  criminal  But  when  he  has  given  information  or 
made  complaint  before  a  justice  of  the  peace,  on  which 
the  party  charged  with  an  indictable  offence  has  been 
apprehended,  he  is  then  obliged  to  give  evidence  before 
such  justice ;  and  if  the  accused  is  committed  for  trial 
he  may  be,  and  usually  is,  bound  over  by  recognizance 
to  prosecute  and  give  evidence  (A). 

In  order,  however,  to  provide  more  effectually  for  the 
prosecution  of  offences,  an  Act  has  recently  been  passed 
to  provide  for  the  appointment  of  a  Director  of  Public 
Prosecutions  with  a  staff  of  assistants  (i). 

The  duty  of  the  Director  of  Public  Prosecutions  is 


(e)  As  to  bail  by  coroners,  v.  p.  333. 

(/)  The  old  mode  of  trial  by  appeal,  involving  a  trial  by  battle, 
abolished  after  Thornton'*  Cote  (1  B,  &  Aid.  405),  by  59  Geo.  3,  c.  46, 
may  just  be  mentioned. 

(g)  Ante,  p.  98. 

(h)  1 1  &  1 2  Vict.  c.  42,  ss.  16,  2a 

(t)  42  &  43  Vict  c.  22. 
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set  forth  to  be — to  institute,  undertake,  or  carry  on 
under  the  superintendence  of  the  Attorney-General 
criminal  proceedings  (whether  in  the  Court  for  Crown 
Cases  Eeserved,  before  sessions  of  oyer  and  terminer  or 
of  the  peace,  before  magistrates  or  otherwise),  and  to 
give  such  advice  and  assistance  to  chief  officers  of  police, 
clerks  to  justices,  and  other  persons,  whether  officers  or 
not,  concerned  in  any  criminal  proceeding,  respecting 
the  conduct  of  that  proceeding,  as  may  be  for  the  time 
being  prescribed  under  the  Act,  or  may  be  directed  in 
a  special  case  by  the  Attorney-General  (/). 

The  regulations  (which  are  to  be  made  from  time 
to  time  by  the  Attorney-General,  and  after  being  laid 
before  Parliament  to  be  approved  by  the  Lord  Chan- 
cellor and  a  secretary  of  state)  (k)  are  to  provide  for 
the  Director  of  Public  Prosecutions  taking  action  in 
cases  which  appear  to  be  of  importance  or  difficulty,  or 
in  which  special  circumstances,  or  the  refusal  or  failure 
of  a  person  to  proceed  with  a  prosecution,  appear  to 
render  the  action  of  such  Director  necessary  to  secure 
the  due  prosecution  of  an  offender  (I). 

The  Act  also  provides  for  the  transmission  to  the 
Director  of  Public  Prosecutions  of  all  recognizances,  in- 
quisitions, depositions,  &c,  whenever  he  undertakes 
any  criminal  proceeding,  or  when  a  prosecution  which 
has  been  instituted  is  not  proceeded  with  within  a 
reasonable  time  (m). 

When  a  criminal  proceeding  is  undertaken  by  the 
Director  of  Public  Prosecutions,  it  is  not  necessary  for 
any  person  to  be  bound  over  to  prosecute,  and  any 
person  who  has  been  bound  over  is  released  from  his 
obligation  (n). 

{j)  42  &  43  Vict  c.  22,  s.  2. 
(k)  Ibid.  a.  8. 
(0    Ibid.  8.2. 
(m)  Ibid.  s.  5. 
(n)  Ibid.  s.  7. 
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CHAPTER  VI. 


PLACE    OF    TRIAL. 


Place  of  trial 
usually  the 
county,  &c, 
in  which  the 
crime  was 
committed 


Exceptions. 


We  have  already  intimated  (o)  that  the  venue  in  the 
indictment,  or  place  from  which  the  grand  jury  who 
have  found  the  bill  have  come,  is  also,  in  regular  course, 
the  place  where  the  trial  is  had.  It  is  now  neces- 
sary to  ascertain  what  that  place  is.  The  general 
common  law  rule  is,  that  the  venue  should  be  the 
jurisdiction  within  which  the  offence  is  committed; 
whether  such  jurisdiction  be  a  county,  a  division  of  a 
county,  a  district  including  more  than  a  county,  as  in 
the  case  of  the  Central  Criminal  Court,  or  a  borough. 
To  the  general  rule  many  exceptions  have  been  made 
by  statute ;  and  these  we  now  proceed  to  enumerate 
and  classify : — 


in  any  county.      *•  The  venue  may  be  laid  in  any  county  (p)  for  the 
following  offences : — 

Extortion  (j). 

Resisting  or  assaulting  officers  of  the  excise   r). 

Offences  against  the  revenue  of  the  customs  (*). 

Endeavouring  to  seduce  soldiers  or  sailors  from  their 
duty,  or  inciting  them  to  mutiny  (t). 


In  county  of 
crime,  or 
where  defen- 
dant is  appre- 
hended or  in 
custody. 


ii.  The  venue  may  be  laid  in  the  county  where  the 


(o)  v.  p.  337. 

( p)  By  "  county  "  in  this  chapter  must  be  understood  county,  divi- 
sion of  county,  district,  or  borough,  as  the  case  may  be. 
(q)  v.  31  Elis.  c  5,  s.  4. 
(r)  7  &  8  Geo.  4,  c.  53,  s.  43. 
(«)  16  &  17  Vict  c.  107,  s.  304. 
(t)  37  Geo.  3,  c.  70,  s.  2  ;  57  Geo.  3,  c.  7. 
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offence  was  committed,  or  where  the  offender  is  appre- 
hended, or  is  in  custody : — 

Forgery,  or  uttering  forged  notes  (u). 

Bigamy  (the  second  marriage  being  the  offence)  (y). 

Larceny  or  embezzlement  by  persons  in  the  public 
service,  or  the  police  (w). 

Offences  relating  to  the  Post  Office :  (if  committed 
upon  a  mail,  or  person  conveying  letters,  or  in  respect 
of  a  post-letter,  chattel,  money,  Ac.,  sent  by  post,  the 
venue  may  be  either  as  above,  or  any  county  through 
any  part  of  which  the  mail,  person,  letter,  chattel,  &c, 
has  passed  in  due  courseof  conveyance  by  post)  (x). 

iii.  Either  where  the  offence  was  committed,  or  in  in  county  of 

, .   .    .  ,  crime  or 

any  adjoining  county : —  adjoining 

county. 

Plundering  a  wrecked  ship  (y). 

Where  the  offence  was  committed  within  the  county 
of  a  city  or  town  corporate  (except  London,  West- 
minster, or  Southwark),  e.g.,  Berwick,  Newcastle,  Bris- 
tol, Chester,  Exeter,  and  Hull,  it  may  be  tried  in  the 
next  adjoining  county  (z). 

Where  a  felony  or  misdemeanor  is  committed  on  the 
boundary  of  two  or  more  counties,  or  within  five  hundred 
yards  of  the  boundary,  or  is  begun  in  one  county  and 
completed  in  another,  the  venue  may  be  laid  in  either 
county  (a). 

(u)  24  &  25  Vict.  c.  98,  b.  41. 
(v)  Ibid.  c.  100,  b.  57. 
(w)  Ibid,  c.  96,  b.  7a 
(*)  7  Wm.  4  &  1  Vict  c.  36, 1.  37. 
(y)  24  &  25  Vict  c.  96,  a.  64. 

(*)  38  Geo,  3,  a  52 ;  51  Geo.  3,  c.  100 ;  14  k  15  Vict  c  55,  n.  19, 
21,  23,  24 ;  c.  100,  1.  23. 
(a)  7  Geo.  4,  a  64,  b.  12. 

Z 
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County  in  iv.  Where  the  offender  is  or  is  brought : — 

which  defen- 

brought* "  Offences  against  the  customs  on  the  high  seas,  the 

offender  coming  to  land  (b). 

Forcing  on  shore,  or  leaving  behind  in  any  place  out 
of  the  Queen's  dominions  any  of  the  crew  (c). 

where  the  v.  In  either  county,  where  the  offence  was  committed 

corned       Partly  in  one>  Parfcly  k  another:— 

partly  in  one 

county,  partly  Uttering  counterfeit  coin  in  one  county  and  within 
ten  days  uttering  in  another ;  or  two  persons  acting  in 
concert  in  two  or  more  counties  (d). 


in  another. 


Larceny,  simple  or  compound,  is  committed  in  one 
county  and  the  thief  carries  the  goods  into  another; 
he  may  be  indicted  for  the  simple  or  compound  larceny 
in  the  county  where  he  committed  it ;  or  as  for  simple 
larceny  in  the  county  into  which,  or  in  any  of  the 
counties  through  which,  he  carried  the  goods  (e). 

Conspiracy,  &c,  where  acts  are  done  in  furtherance 
of  the  design  in  different  counties. 

Libels,  threatening  letters,  challenges,  &c,  either  in 
the  county  from  which  sent,  or  where  received. 

And,  generally,  where  the  offence  is  begun  in  one 
county  and  completed  in  another,  the  venue  may  be 
laid  in  either  county  (/). 

Offences  com-       vi.  In  felonies  or  misdemeanors  committed  upon  any 

mitted  on  .      *.  , 

journeys  by     person,  or  on,  or  m  respect  of  any  property,  in  or  upou 
land  or  water.  any  qq&q^  ceLVtf  or  other  carriage  employed  in  any 

journey,  or  any  vessel  employed  in  river,  canal,  or 
inland  navigation,  the  venue  may  be  laid  in  any  county 

(6)  1 6  &  17  Vict.  c.  107,  a,  275. 

(c)   17  &  18  Vict.  c.  104,08.  207,  52a 

(rf)  24  &  25  Vict  c.  99,  s.  28. 

(e)  Ibid,  a  96,  s.  114 ;  v.  Arch.  36. 

(/)  7  Geo.  4,  c.  64,  s.  12. 
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through  which  the  coach,  or  through  which  or  between 
which  the  vessel  passed  in  the  journey  (g). 

vii  Beceivers  of  stolen  property,  whether  charged  as  Bfceiver?», 
accessories  after  the  fact,  or  with  a  substantive  felony, 
or  with  a  misdemeanor  only,  may  be  tried  in  the  county 
in  which  they  have  or  had  the  property  in  their  pos- 
session, or  in  which  the  principal  may  be  tried  (A). 

viii  In  the  case  of  felonies  wholly  committed  within  Accessories, 
England  or  Ireland,  accessories  before  the  fact  (who, w  ere  n  • 
however,  may  now  be  tried  in  all  respects  as  if  principal 
felons  (i)  ),  and  accessories  after  the  fact,  may  be  tried 
(a)  by  any  court  which  has  jurisdiction  to  try  the  prin- 
cipal ;  or  (b)  in  any  county  in  which  the  act  by  reason 
of  which  such  person  is  an  accessory  has  been  com- 
mitted. In  other  cases  (i.e.f  when  not  wholly  committed 
within  England  or  Ireland),  by  any  court  having  juris- 
diction to  try  the  principal  felony  or  any  felonies 
committed  in  any  county  in  which  the  accessory  is 
apprehended  or  in  custody  (/). 

ix.  Where  any  person  being  feloniously  stricken,  Blow,  &c , 
poisoned,  or  otherwise  hurt  upon  the  sea,  or  at  any  death*    7 
place  out  of  England  and  Ireland,  dies  in  England  or 
Ireland,  or  vice  versd,  the  offence  may  be  dealt  with  in 
any  county  in  England  or  Ireland  in  which  the  death, 
or  the  stroke,  poisoning,  or  hurt  happened  (&). 

x.  In  indictments  for  being  at  large  before  the  expira-  Returning 
tion  of  a  sentence  of  transportation  or  penal  servitude,  portation""&c. 
the  venue  may  be  laid  either  in  the  county  where  the 
defendant  is  apprehended,  or  in  that  from  which  he  was 
ordered  to  be  transported,  &c.  (£). 

(g)  7  Geo.  4,  c.  64,  s.  13. 
(h)  24  &  25  Vict  c.  96,  8.  96. 

(*)  ▼.  P-37- 

(/)  24  &  25  Vict,  c  94,  8.  7. 

(k)  Ibid  c.  100,  b.  10. 

(/)  5  Geo.  4,  a  84,  s.  22  ;  20  &  21  Vict.  c.  3,  s.  3. 
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Offences  com-       xL  As  to  offences  committed  abroad : — 

mitted  abroad. 

Where  treason  or  misprision  of  treason  is  committed 
out  of  the  realm  (i.e.,  out  of  the  United  Kingdom  of 
Great  Britain  and  Ireland),  the  venue  may  be  laid  in 
Middlesex,  if  the  trial  is  to  be  in  the  Queen's  Bench 
Division,  or  in  such  county  as  the  Queen  names,  if  she 
appoints  a  commission  to  try  the  offence  (m). 

When  a  subject  of  the  Queen  commits  homicide  on 
land  out  of  the  United  Kingdom,  he  is  tried  in  any 
county  in  England  or  Ireland  where  he  is  apprehended 
or  is  in  custody  (n). 

For  offences  committed  on  the  high  seas  and  other 
places  within  the  jurisdiction  of  the  Admiralty  (o),  the 
offender  may  be  tried  in  any  county  where  he  is  in 
custody;  the  place  of  custody  being  the  prison  to 
which  the  committing  justice  or  justices  would  have 
committed  the  offender  for  an  offence  on  land  within 
his  or  their  jurisdiction  (p) ;  or  if  the  crime  is  an  in- 
dictable offence  mentioned  in  one  of  the  Consolidated 
Acts,  also  where  he  is  apprehended  (q). 

c.  c.  c.  In  the  case  of  indictments  preferred  at  the  Central 

Criminal  Court,  the  district  within  its  jurisdiction  (r) 
is  to  be  deemed  as  one  county,  and  the  venue  is 
Detached  "  Central  Criminal  Court,  to  wit."  Offences  committed 
counties.  *n  detached  parts  of  counties  may  be  dealt  with  as  if 
committed  in  the  county  wholly  or  in  part  surround- 
ing (s). 


(m)  35  Hen.  8,  c.  2,  s.  I. 

(n)  24  &  25  Vict.  c.  100,  s.  9. 

(0)  As  to  jurisdiction  of  the  Admiralty,  Ac,  v.  p.  505. 

{p)  7  Geo.  4,  0.  38 ;  7  Vict  a  2,  s.  3." 

(q)  v.  7  Geo.  4,  c  64,  s.  27  ;  7  &  8  Vict  a  2  ;  18  &  19  Vict  c.  91,  t. 
21 ;  30  &  31  Vict  a  124,  s.  11 ;  24  &  25  Vict  a  96,  s.  115  ;  c.  97,  s. 
72  5  a  98,  a.  50 ;  a  99,  s.  36 ;  a  100,  s.  68. 

(r)  ▼.  p.  306. 

($)  2  &  3  Vict  a  82,  s.  1. 
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THE  GRAND  JURY. 

The  bill  of  indictment  (as  yet  it  is  only  a  "  bill,"  and 
is  not  correctly  termed  an  indictment  until  found  true 
by  the  grand  jury)  having  been  drawn  up,  the  next 
step  is  to  submit  it  to  the  grand  jury. 

"Who  are  the  grand  jury  ?  The  sheriff  of  every  The  grand 
county  is  required  to  return  to  every  sessions  of  the  ihwen.0* 
peace,  and  every  commission  of  oyer  and  terminer,  and 
of  gaol  delivery,  twenty-four  good  and  loyal  men  of  the 
county  "to  inquire  into,  present,  do  and  execute  all 
those  things  which,  on  the  part  of  our  Lady  the  Queen, 
shall  then  be  commanded  them."  Grand  jurors  at  the 
assizes,  or  at  the  borough  sessions  (at  the  latter  they 
must  be  burgesses,  5  &  6  Wm.  4,  c.  76,  s.  1 2 1),  do  not 
require  any  qualification  by  estate ;  at  the  county 
sessions  they  must  have  the  qualification  required  of 
petty  jurors  (t).  At  the  assizes,  the  grand  jury  gene- 
rally consists  of  gentlemen  of  the  highest  position  in 
the  county. 

After  the  court  has  been  opened  in  the  usual  way  by  The  grand  jury 
the  crier  making  proclamation,  the  names  of  those  Shagged? 
summoned  on  the  grand  jury  are  called.  As  many  as 
appear  upon  this  panel  are  sworn,  They  must  number 
twelve  at  least,  but  not  more  than  twenty-three,  so 
that  twelve  may  be  a  majority.  The  usual  proclama- 
tion against  vice  and  profaneness  is  read;  and  then 
the  person  presiding  in  the  court — the  judge  at  the 

(t)  6  Geo.  4,  c.  50,  s.  1. 
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assizes,  the  chairman  at  the  county  sessions,  the 
recorder  at  the  borough  sessions — charges  the  grand 
jury.  The  object  of  this  charge  is  to  assist  the  grand 
jury  in  coming  to  a  right  conclusion,  by  directing  their 
attention  to  points  which  require  special  attention. 
He  explains  the  force  of  any  recent  enactments,  or  any 
not  frequently  applied,  which  bear  upon  the  matters 
laid  before  them.  He  also  draws  their  attention,  if 
necessary,  to  crimes  which  are  liable  to  be  confused, 
for  example,  larceny  and  embezzlement ;  and  in  general 
directs  their  inquiries  to  the  proper  channel. 

• 

Examination  The  charge  having  been  delivered,  the  grand  jury 
by  tiw  JUSd  withdraw  to  their  own  room,  having  received  the  bills 
jw^-  of  indictment     The  witnesses  whose  names  are  in- 

dorsed on  the  bill  are  sworn  as  they  come  to  be 
examined  in  the  grand  jury  room;  the  oath  being  ad* 
ministered  by  the  foreman,  who,  as  each  witness  is 
examined,  writes  his  initials  opposite  to  the  name  on 
the  back  of  the  bill  (u).  Only  the  witnesses  for  the 
prosecution  are  examined,  seeing  that  the  function  of 
the  grand  jury  is  merely  to  inquire  whether  there  is 
The  findwg  of  sufficient  ground  to  put  the  accused  on  his  trial  J£ 
ury"  the  majority  of  them  think  that  the  evidence  adduced 
makes  out  a  sufficient  case,  the  words  "  a  true  bill "  are 
indorsed  on  the  back  of  the  bill ;  if  they  are  of  the 
opposite  opinion,  the  words  "  not  a  true  bill "  are  so 
indorsed,  and  in  this  case  the  bill  is  said  to  be  ignored. 
They  may  find  a  true  bill  as  to  the  charge  in  one  count, 
and  ignore  that  in  another;  or  as  to  one  defendant  and 
not  as  to  another  ;  but  they  cannot,  like  a  petty  jury, 
return  a  special  or  conditional  finding,  or  select  parts 
of  the  counts  as  true  and  reject  the  rest  When  one 
or  more  bills  are  found,  the  grand  jury  come  into 
court  and  hand  the  bills  to  the  clerk  of  arraigns,  or 
clerk  of  the  peace,  who  states  to  the  court  the  name  of 
the  prisoner,  the  charge,  and  the  indorsement  of  the 

(u)  19  &  20  Vict.  c.  54,  b.  1. 
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grand  jury.  They  then  retire  and  consider  other  bills, 
until  all  are  disposed  of ;  after  which  they  are  dis- 
charged by  judge,  chairman,  or  recorder,  presiding. 

If  the  bill  is  thrown  out  or  "  cut,"  although  it  cannot  Consequences 
again  be  preferred  to  the  grand  jury  during  the  same  Ling* thrown 
assizes  or  sessions,  it  may  be  preferred  and  found  atout* 
snbsequent  assizes  or  sessions,  of  course  within  the 
time  limited,  if  there  be  any  time  so  limited  (v).    We 
may  anticipate,  by  reminding  the  reader  that  this 
cannot  be  done  in  respect  of  the  same  offence  if  the 
petty  jury  have  returned  a  verdict ;  unless,  indeed,  the 
prisoner  is  acquitted,  on  a  charge  of  felony,  merely  on 
the  ground  that  the  proof  establishes  an  act  short  of 
the  felony  charged,  but  which  amounts  to  a  mis- 
demeanor, or  another  kind  of  felony.     In  such  case 
the  court  orders  him  to  be  detained ;  and  the  proper 
course  is  to  take  him  before  the  magistrate  again. 

We  have  pursued  the  ordinary  method  of  criminal  Bills  preferred 
procedure  by  supposing  that,  in  the  first  instance,  there  previous 
has  been  an  examination  before  the  magistrate.     But  f **«*»»**"« 

0  before  a 

this  does  not  always  take  place.  With  certain  excep-  magistrate, 
tions,  a  person  may  prefer  a  bill  of  indictment  against 
another  before  the  grand  jury  without  any  previous 
inquiry  into  the  truth  of  the  accusation  before  a  magi- 
strate. This  general  right  was,  at  one  time,  an  uni- 
versal right,  and  was  often  the  engine  of  tyranny 
and  abuse.  It  is  easy  to  conceive  how  an  innocent 
man's  character  might  be  injured,  or  at  least  how  he 
might  be  put  to  great  expense  and  inconvenience  in 
defending  himself  against  a  charge  founded  on  a  true 
bill  returned  by  the  grand  jury,  who  have  heard  only 
the  evidence  for  the  prosecution.  A  substantial  check 
was  put  upon  this  grievance  by  the  Vexatious  Indict-  Vexatious 
ments  -Act  (w).     It  provides  that  no  bill  of  indictment  ACt,c  meD 


(v)  Arch.  84.    v.  p.  345. 
(10)  22  &  23  Vict  c.  17. 
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for  any  of  the  offences  enumerated  below  shall  be  pre- 
sented to  or  found  by  a  grand  jury  unless  one  of  the 
following  steps  has  been  taken: — (a)  The  prosecutor 
or  other  person  presenting  such  indictment  has  been 
bound  by  recognizance  to  prosecute  or  give  evidence 
against  the  accused ;  or  (b)  the  accused  has  been  com- 
mitted to  or  detained  in  custody,  or  has  been  bound  by 
recognizance  to  appear  to  answer  an  indictment  for 
such  offence  (x) ;  or  (c)  unless  the  indictment  has  been 
preferred  by  the  direction,  or  with  the  consent  in 
writing,  of  a  judge  of  the  High  Court,  or  the  Attorney 
or  Solicitor-General  of  England,  if  the  offence  has  been 
committed  in  England;  or  of  a  judge  of  one  of  the 
superior  courts  of  law  in  Dublin,  or  the  Attorney  or 
Solicitor-General  of  Ireland,  if  the  offence  has  been 
committed  in  Ireland ;  or  (d)  in  case  of  an  indictment 
for  perjury,  by  the  direction  of  any  court,  judge,  or 
public  functionary,  authorized  by  14  &  15  Vict  c.  100, 
Offence*  dealt  to    direct  a  prosecution    for  perjury.      The    offences 

with  in  tins  ,         jx  n-  i.  *.•  £ 

Act.  referred    to  are :  —  Perjury,  subornation  of    perjury, 

conspiracy,  obtaining  money  or  property  by  false  pre- 
tences, keeping  a  gambling  house,  keeping  a  disorderly 
house,  indecent  assault ;  and  now,  by  the  Debtors  Act, 
1869  (y),  any  misdemeanor  under  the  second  part  of 
that  Act.  The  object  of  this  salutary  provision  was 
furthered  by  a  subsequent  statute  (z),  one  section  of 
which  (sect  2)  allows  the  court  trying  an  indictment 
for  any  of  such  offences,  in  its  discretion,  to  order  the 
prosecutor  to  pay  costs  and  expenses  to  the  accused  in 
the  event  of  the  latter's  acquittal. 


(as)  See  8.  2  as  to  a  justice  refusing  to  commit  or  bail. 
(V)  32  &  33  Vict.  c.  62,  s.  18. 
(«)  30  &  31  Vict.  c.  35. 
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PROCESS. 

The  grand  jury  have  found  a  true  bill.  The  next  point  Process, 
to  be  considered  is  the  process  (the  writs  or  judicial 
means)  issued,  or  made  to  proceed,  to  compel  the  attend- 
ance of  the  accused  to  answer  the  charge.  Of  course 
this  is  not  required  if  he  is  in  custody  or  surrenders  to 
his  bail ;  in  such  case  he  may  be  tried  as  soon  as  is 
convenient  If  he  is  in  custody  of  another  court  for 
some  other  offence,  the  course  is  to  remove  him  by  a 
writ  of  habeas  carpus,  and  bring  him  up  to  plead  But 
if  he  is  already  in  the  custody  of  the  same  court,  there 
is  no  need  for  such  writ  (a). 

If,  however,  an  indictment  has  been  found  in  the  when  »*  iMueB- 
absence  of  the  accused,  he  having  fled  or  secreted  him- 
self so  as  to  avoid  the  warrant  of  arrest,  or  has  not 
been  bound  over  to  appear  at  the  assizes  or  sessions, 
then  process  must  issue  to  bring  him  into  court.  It  is 
contrary  to  the  policy  and  humanity  of  the  English 
law  to  try  an  indictment  in  the  absence  of  the 
accused  (b). 

Process  in  ordinary  cases  is  now  regulated  by  1 1  &  Warrant 
1 2  Vict  c  42,  s.  3.     When  an  indictment  has  been  magistrate, 
found  at  the  assizes  or  sessions  against  some  person 
who  is  at  large,  the    clerk  of    indictments,  or  clerk 
of  the  peace,  after  such  assizes  or  sessions,  upon  the 
application  of    the  prosecutor  or  any  person  on    his 

(<*)  30  &  31  Vict,  c  35,  s.  10. 
{b)  But  v.  p.  372. 
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behalf,  will  grant  a  certificate  of  such  indictment 
having  been  found.  Upon  production  of  this  certifi- 
cate to  any  justice  of  the  jurisdiction  where  the  offence 
is  alleged  to  have  been  committed,  or  in  which  the 
accused  resides,  or  is,  or  is  suspected  of  residing  or 
being,  such  justice  may  and  must  issue  his  warrant  to 
apprehend  the  person  so  indicted  and  bring  him  before 
some  justice  of  the  jurisdiction,  who,  upon  proof  by 
oath  that  the  person  present  is  the  person  indicted, 
will,  without  further  inquiry  or  examination,  commit 
him  for  trial  or  admit  him  to  bail  (c).  Provision  is 
also  made  for  the  backing  of  such  warrant  if  the 
accused  is  out  of  the  above  jurisdiction  (d).  If  he  is 
already  in  prison,  the  justice  must  issue  his  warrant 
to  the  gaoler,  ordering  him  to  detain  him  until  re- 
moved by  habeas  corpus  or  otherwise  in  due  course  of 
law  (e). 

Bench  warrant  Another  mode  of  proceeding  is,  for  the  court  before 
whom  the  indictment  is  found  to  issue  a  bench  warrarU 
for  the  arrest  of  the  accused,  and  to  bring  him  imme- 
diately before  such  court.  At  the  assizes  it  is  signed 
by  the  judge,  at  sessions  by  two  justices  of  the  peace. 
Any  judge  of  the  Queen's  Bench  Division,  upon  affi- 
davit or  certificate  that  an  indictment  has  been  found, 
or  information  filed  in  that  court,  may  issue  his  war- 
rant for  apprehending  and  holding  the  accused  to 
bail ;  and  in  default  of  bail  he  may  commit  him  to 
prison  (/). 

Process  in  In  cases  not  provided  for  as  above,  the  following  are 

other  cases.      $&  g^pg      jn  misdemeanors,  when  the  indictment  is 

found,  a  writ  of  venire  facias  ad  respondendum  (which 

may  be  issued  by  the  Queen's  Bench  Division,  a  judge 

of  assize,  or  a  court  of  quarter  sessions)  is  issued,  its 


(c)  11  &  12  Vict,  c.  42,  s.  3. 

(d)  Ibid  s.  n. 
(<?)  Ibid.  s.  3. 

(/)  48  Geo.  3,  e.  58,  s.  1. 
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nature  being  a  summons  to  cause  the  party  to  appear. 
If  be  makes  default  in  appearing  to  answer  to  this 
writ,  a  writ  of  distringas  may  be  issued  from  time  to 
time.  If  be  still  fails  to  appear,  and  the  sheriff  makes 
return  that  he  has  no  lands,  a  writ  of  capias  ad  respon- 
dendum, commanding  the  sheriff  to  take  his  body  to 
answer  the  charge,  may  be  issued ;  and  if  he  is  not 
taken  upon  the  first  capias,  a  second  and  a  third, 
termed  an  alias  and  a  pluries,  may  issue.  Upon  an 
indictment  for  felony  a  capias  may  issue  in  the  first 
instance. 

If  none  of  these  modes  of  summary  process  are  Outlawry, 
effectual,  the  accused  is  liable  to  outlawry,  the  conse- 
quences differing  according  as  the  charge  is  one  of 
misdemeanor  or  of  felony. 

First,  in  the  case  of  misdemeanors. — The  proceedings  >"  misde- 
are  by  ventre  facias,  distringas,  capias,  alias  capias 
pluries  capias,  as  above.  If  none  of  these  measures 
accomplish  their  object,  a  writ  of  exigent  is  awarded, 
by  which  the  sheriff  is  required  to  proclaim  or  exact 
the  defendant,  and  call  him  five  successive  county  court 
days,  charging  him  to  appear  upon  pain  of  outlawry. 
The  defendant  still  not  appearing  on  the  fifth  county 
court  day,  judgment  of  outlawry  is  pronounced  by  one 
of  the  coroners  for  the  county.  The  judgment  of  out- 
lawry in  misdemeanors  operates  as  a  conviction  of  the 
contempt  for  not  answering  (g). 

In  felonies  (including  treason)  the  proceedings  are  in  felonies, 
more  summary,  though  they  are  followed  by  graver 
consequences.  The  first  process  is  a  capias,  and  the 
other  proceedings  ensue  as  above.  The  outlawry 
amounts  to  a  conviction  or  attainder  of  the  offence 
charged  in  the  indictment,  as  if  the  defendant  had 
been  found  guilty  by  a  jury.     Formerly,  an  outlawed 

(g)  Arch.  89. 
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felon  was  considered  as  literally  out  of  the  pale  of  the 
law,  and  might  be  killed  by  any  one;  but  now,  of 
course,  it  would  be  murder,  unless  the  killing  were 
caused  in  an  endeavour  to  apprehend  him.  Any  one 
may  arrest  an  outlaw  on  a  criminal  prosecution,  either 
of  his  own  head,  or  by  writ  or  warrant  of  capias  utla- 
gatum,  in  order  to  give  him  up  to  the  law  (A). 


Consequences 
of  outlawry. 


The  general  consequences  of  outlawry,  both  in 
felonies  and  misdemeanors,  are  the  following: — The 
person  outlawed  is  civiliter  mortuus.  His  goods  are 
forfeited  from  the  exigent,  his  lands  from  the  outlawry, 
and  the  Act  abolishing  forfeiture  in  general  does  not 
interfere  with  this  (i).  He  cannot  hold  property  given 
or  left  to  him.  He  cannot  sue  on  his  own  contract, 
nor  can  he  sue  for  the  redress  of  any  injury.  He  may 
be  a  witness,  but  cannot  be  a  juror  (/). 


Reversal  of 
outlawry. 


As  to  the  reversal-  of  the  outlawry. — If  there  has 
been  any  mistake  or  omission  in  the  proceedings,  or 
for  other  cause — for  example,  if  the  defendant  was  in 
prison — the  accused  may  have  the  benefit  of  this.  In 
cases  of  felony  he  must  render  himself  into  custody 
and  pay  the  allowance  of  the  writ  of  error  in  person ; 
if  it  be  reversed,  he  must  still  meet  the  indictment. 
In  other  cases  he  may  appear  by  attorney  (k). 


Process  on 
informations. 


Process  on  informations  is  similar  to  that  on  indict- 
ments. But  the  first  process  is  by  writ  of  subpoena, 
instead  of  venire  ;  and  then,  if  this  is  not  effectual,  a 
capias.  But  if  it  is  necessary  to  proceed  to  outlawry, 
the  first  process  is  by  venire  facias  (as  in  an  indictment 
for  misdemeanor),  and  not  by  subpoena  (I). 


(h)  4  Bl.  319. 

(*)   33  *  34  Vict.  c.  23,  s.  1. 

(,;')  v.  Bac.  Abr. 

(k)  4  &  5  Wm.  3,  c.  18.     v.  Solomon  v.  Graham,  5  Ell.  &  BL  320. 

{1)   v.  1  Chit.  Cr.  L.  865. 
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The  appearance  of  the  accused  having  been  enforced 
in  this  way,  or  voluntarily  made,  the  next  step  is  to 
arraign  him.  But  we  must  first  treat  of  an  excep- 
tional proceeding,  which  sometimes  at  this  stage 
intervenes  to  remove  the  proceedings  to  a  higher 
court 


(    365    ) 


CHAPTER    IX. 

CERTIORARI. 

Certiorari.  We  have  already  ascertained  where  the  trial  of  an 
offence  will,  in  the  regular  course  of  things,  take  place. 
But  any  criminal  proceeding  may  be  removed  by  a  writ 
of  certiorari  into  the  Queen's  Bench  Division,  the 
supreme  court  of  criminal  jurisdiction.  This  writ  is 
directed  to  the  inferior  court,  requiring  it  to  return 
the  records  of  an  indictment  or  inquisition  depending 
before  it,  so  that  the  party  may  have  a  trial  in  the 
Queen's  Bench  Division,  or  before  such  justices  as  the 
Queen  shall  assign  to  hear  and  determine  the  cause. 
The  result  is,  that  the  jurisdiction  of  the  inferior 
court  is  superseded ;  all  proceedings  there  are  illegal, 
unless  the  Queen's  Bench  remands  the  record  back  to 
when  the  writ  the  inferior  court  for  trial.  The  proper  time  to  apply 
applied  for.  for  this  writ  is  before  issue  is  joined  on  the  indictment, 
or  at  least  before  the  jury  are  sworn ;  but  it  has  been 
allowed  at  any  time  before  judgment,  and  even  after- 
wards, when  error  does  not  lie.  But  applications  at 
such  a  stage  are  discouraged,  and  special  cause  must  be 
shewn  (m). 

in  what  cases       In  what  cases  is  it  granted  ?     It  is  demandable  as 
granted.  0f  righfc  by  the  Crown,  and  issues  as  of  course  when 

the  Attorney-General  or  other  officer  of  the  Crown 
applies  for  it,  either  as  prosecutor  or  as  conducting  the 
defence  on  behalf  of  the  Crown  (n).  Formerly,  it  was 
granted  almost  of  course  to  private  prosecutors ;  but 

(m)  2  Hawk.  o.  27,  s.  28.     v.  A.  v.  (farricfe,  2  A.  &  E.  266. 
(n)   R.  v.  Eaton,  2  T.  R  89. 
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now  by  them,  as  by  defendants,  leave  must  be  applied 
for,  and  this  may  be  refused  (0).  It  is  also  provided 
that  no  indictment  (except  indictments  against  bodies 
corporate  not  authorized  to  appear  by  attorney  in  the 
court  in  which  the  indictment  is  preferred)  shall  be 
removed  into  the  Queen's  Bench  Division  or  Central 
Criminal  Court  by  writ  of  certiorari,  either  at  the 
instance  of  prosecutor  or  of  defendant  (except  the 
Attorney-General  on  behalf  of  the  Crown)  unless  it  be 
made  to  appear  to  the  court  from  which  the  writ  is  to 
issue,  by  the  party  applying  the  same  (a)  that  a  fair 
and  impartial  trial  of  the  case  cannot  be  had  in  the 
court  below ;  or  (b)  that  some  question  of  law  of  more 
than  usual  difficulty  and  importance  is  likely  to  arise 
upon  the  trial ;  or  (c)  that  it  may  be  necessary  to  have 
a  view  of  the  premises  in  respect  whereof  the  indict- 
ment is  preferred ;  or  (d)  that  a  special  jury  may  be 
required  to  insure  a  satisfactory  trial  ( p).  But,  among 
other  cases,  an  application  by  the  defendant  will  not  be 
granted  for  the  removal  of  an  indictment  for  perjury, 
forgery,  or  other  heinous  misdemeanors  when  the  delay 
tends  to  defeat  the  prosecution  (g),  nor  for  murder  (r). 
Nor  in  general  will  it  be  removed  from  a  court  of  com- 
petent jurisdiction  where  one  of  the  judges  presides, 
except  by  consent  of  the  prosecutor  («). 

The  mode  of  obtaining  the  writ  is  the  following : —  Mode  of 
The  application  must  be  founded  on  an  affidavit  sug-  writ nlng  *he 
gesting  adequate  ground  for  the  removal  Motion 
must  be  made  in  court,  or  to  a  judge  in  chambers,  and 
leave  obtained,  and  this  whether  the  application  is 
made  on  the  part  of  the  prosecution  or  of  the  defence  (t). 
When  it  is  granted  at  the  instance  of  the  defendant, 


(0)  5  &  6  Wm.  4,  c.  3$. 

\p)  16  &  17  Vict.  c.  30,  8.  4. 

(0)  2  Hawk.  a  27,  8.  28. 

(r)  JL  v.  Mead,  3  D.  &  R.  301. 
(t)  Arch.  104. 

(1)  5  &  6  Wm.  4,  c.  33,  8.  1. 
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the  amount  of  recognizance  to  be  entered  into  before  a 
judge  of  the  Queen's  Bench  Division,  or  a  justice  of 
the  jurisdiction  where  the  defendant  resides,  by  the  de- 
fendant and  his  bail,  is  ordered  by  the  court  and  indorsed 
Co«ti.  on  the  writ  (u).    Moreover,  when  at  the  instance  of  the 

defendant,  this  recognizance  must  contain  the  further 
provision  that  the  defendant,  if  convicted,  will  pay  to 
the  prosecutor  his  costs  incurred  subsequent  to  the 
removal  of  the  indictment ;  and  when  at  the  instance 
of  the  prosecutor,  he  must  enter  into  a  recognizance 
with  the  condition  that  he  will  pay  the  defendant,  if 
acquitted,  the  costs  incurred  subsequent  to  such  re- 
moval (v).  And  if  such  recognizance  be  not  entered 
into  by  the  parties  at  whose  instance  the  certiorari 
is  awarded,  the  court  proceeds  to  trial  as  if  the  writ 
had  not  been  awarded  (w).  It  is  after  this  recogniz- 
ance has  been  lodged  with  the  clerk  of  assize  or  clerk 
of  the  peace  that  all  proceedings  in  the  court  below  are 
erroneous. 

Trial  at  Provision  is  made  by  statute  (a?)  for  the  trial  at  the 

c*    *  Central  Criminal  Court  of  indictments  or  inquisitions 

for  felonies  or  misdemeanors  committed  out  of  the 
jurisdiction  of  the  Central  Criminal  Court,  which  have 
been  removed  by  certiorari  into  the  Queen's  Bench 
Division ;  and  for  the  removal  of  such  indictment  or 
inquisition  by  order  of  the  Queen's  Bench  Division 
directly  into  the  Central  Criminal  Court  from  an 
inferior  court. 


(«)  5  &  6  Wm.  &  M.  c.  ii;  5  &  6  Wm.  4,  c.  33. 

(v)  16  &  17  Vict  c.  30,  s.  5. 

(to)  Ibid.  a.  7. 

(x)  19  &  20  Vict  c.  16,  m.  I,  3. 
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A  tbue  bill  has  been  found  against  the  defendant,  and  T>me  of  *riftl 
his  attendance  has  been  secured  by  one  of  the  means 
indicated  above.     When  will  he  take  his  trial  at  the 
hands  of  the  petty  jury  ? 

Indictments  for  felony  are  tried  at  the  same  assizes  in  felonies, 
or  sessions  at  which  they  are  found  by  the  grand  jury. 
The  trial  may,  however,  be  postponed  to  the  next 
assizes  or  sessions,  on  the  application  of  either  the 
prosecutor  or  the  defendant  But  he  must  satisfy  the 
court  by  affidavit  that  there  is  sufficient  cause  for 
the  postponement,  such  as  the  illness  or  unavoidable 
absence  of  a  material  witness.  The  defendant  will  be 
detained  in  custody  till  the  trial,  or  admitted  to  bail ; 
or,  if  the  application  for  postponement  is  made  by  the 
prosecution,  the  defendant  may  be  discharged  on  his 
own  recognizances  (y). 

In  misdemeanors,  formerly  when  the  defendant  was  in  mi«de- 
not  in  custody,  it  was  the  practice  not  to  try  him  at meanorg* 
the  same  assizes  or  sessions  at  which  he  pleaded  not 
guilty  to  the  indictment,  but  to  require  him  to  give 
security  to  appear  at  the  next  assizes  or  sessions.  But 
now  it  is  provided  generally  that, — No  person  prose- 
cuted is  entitled  to  traverse  or  postpone  the  trial  of 
any  indictment  found  against  him  at  any  session  of  the 
peace,  session  of  oyer  and  terminer,  or  of  gaol  delivery  ; 
provided  always,  that  if  the  court,  upon  the  application 

(y)  R.  v.  Bcardmore,  7  C  &  P.  497. 
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of  the  person  so  indicted  or  otherwise,  be  of  opinion 
that  he  ought  to  be  allowed  a  further  time,  either  to 
prepare  for  his  defence  or  otherwise,  such  court  may 
adjourn  his  trial  to  the  next  subsequent  session,  upon 
such  terms  as  to  bail  or  otherwise  as  seem  proper  to  the 
court,  and  may  respite  the  recognizances  of  the  pro- 
secutor and  witnesses  accordingly,  in  which  case  the 
prosecutor  and  witnesses  are  bound  to  prosecute  and 
give  evidence  at  such  subsequent  session  without 
entering  into  any  fresh  recognizance  for  that  pur- 
pose (z). 

Order  of  trial.  As  to  the  order  of  trial  of  prisoners  at  the  same 
assizes  or  sessions,  the  indictments  found  are  filed 
by  the  clerk  of  arraigns  or  clerk  of  the  peace  in  the 
order  in  which  they  are  received  from  the  grand 
jury.  And,  roughly  speaking,  this  is  the  order  of  trial, 
felonies,  as  a  rule,  being  taken  before  misdemeanors, 
and  cases  in  which  the  defendant  is  in  custody  before 
bail  cases.  But  this  arrangement  is  subject  to  the  dis- 
cretion of  the  judgo,  who  constantly  sets  it  aside  to  suit 
the  convenience  of  counsel,  and  for  other  purposes. 

ARRAIGNMENT  (a). 

Arraignment.  The  arraignment,  or  requiring  the  prisoner  to  answer 
to  the  charge  of  an  indictable  offence,  consists  of  three 
parts : — 

(a.)  Calling  the  prisoner  to  the  bar  by  name. 

(b.)  Beading  the  indictment  to  him. 

(c.)  Asking  him  whether  he  is  guilty  or  not  of  the 
offence  charged. 

The  former  practice  of  requiring  him  to  hold  up  his 
hand  for  the  purpose  of  identification  is  now  generally 


(2)  14  &  15  Vict  c.  100,  s.  27. 
(a)  Ad  ratwnem — ad  reton — a  rem. 
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disused,  unless  it  be  adopted  in  order  to  distinguish 
between  two  or  more  prisoners  who  are  being  arraigned 
at  the  same  time.  Nor  is  the  prisoner  now  asked  how 
he  will  be  tried,  it  being  taken  for  granted  that  he  will 
be  tried  by  a  jury.  He  is  to  be  brought  to  the  bar 
without  irons,  or  any  manner  of  shackles  or  bonds, 
unless  there  is  evident  danger  of  escape.  In  felonies 
he  must  be  placed  at  the  bar  of  the  court,  though  in 
misdemeanors  this  does  not  seem  necessary  (b).  If 
several  defendants  are  charged  in  the  same  indictment, 
they  ought  all  to  be  arraigned  at  the  same  time.  It 
is  usual,  for  convenience'  sake,  to  arraign  several 
prisoners  immediately  in  succession,  and  then  to  pro- 
ceed to  the  trial  of  one,  the  rest  being  put  down  for 
the  time. 

The  indictment  having  been  read  to  the  prisoner,  Taking  the 
the  clerk  of  arraigns,  or  clerk  of  the  peace,  or  other  p  ea* 
proper  officer  of  the  court,  demands  of  him,  "  How  say 
you,  John  Styles,  are  you  guilty  or  not  guilty  ? "     One 
of  three  courses  will  then  be  taken  by  the  prisoner. 
He  will  either 

(a.)  Stand  mute,     (b)  Confess,  or  say  that  he  is 
guilty,     (c.)  Plead. 

Standing  mute,  that  is,  not  answering  at  all,  or  standing 
answering  irrelevantly.  In  former  times,  if,  in  cases  rau 
of  felony,  this  standing  mute  was  obstinate,  the  sentence 
of  peine  /arte  et  dure  followed  (c) ;  in  treason  and  mis- 
demeanor the  standing  mute  was  equal  to  a  conviction. 
Later,  in  every  case  it  had  the  force  of  a  conviction  (d). 
If  the  prisoner  was  dumb  ex  visitaiione  Dei,  the  trial 
proceeded  as  if  he  had  pleaded  not  guilty.  But  now,  if 
the  prisoner  stands  mute  of  malice,  or  will  not  answer 
directly  to  the  indictment  or    information,  the  court 

(b)  JL  v.  Lovctt,  9  C.  &  P.  462. 

(c)  v.  Reeves's  Hist  of  Kng.  Law,  it  134,  iii.  133,  250,  418. 
{d)  12  Geo.  3,  c.  20. 
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may  order  the  proper  officer  to  enter  a  plea  of  not 
guilty  on  behalf  of  such  person ;  and  the  plea  so  entered 
has  the  same  force  and  effect  as  if  the  person  had 
actually  so  pleaded  (e).  If  it  is  doubtful  whether  the 
muteness  be  of  malice  or  ex  visitatione  Dei,  a  jury  of 
any  twelve  persons  present  may  be  sworn  to  discover 
this.  If  they  find  him  mute  of  malice,  7  &  8  Geo.  4, 
a  28,  will  apply  ;  if  mute  ex  visitatione  Dei,  the  court 
will  use  such  means  as  may  be  sufficient  to  enable  him 
to  understand  the  charge  and  make  his  answer ;  or  if 
this  be  found  impracticable,  a  plea  of  not  guilty  will 
be  entered,  and  the  trial  proceed. 


Doubt  11  b  to 
sanity  of 
prisoner  at 
time  of 
arraignment. 


In  the  event  of  a  doubt  arising  as  to  the  sanity  of  a 
prisoner  at  the  time  of  his  arraignment,  a  jury  will  be 
sworn  to  ascertain  the  state  of  his  mind.  If  they  find 
him  insane,  so  that  he  cannot  be  tried  on  the  indict- 
ment, it  is  lawful  for  the  court  before  whom  he  is 
brought  to  be  arraigned  to  direct  such  finding  to  be 
recorded;  and  thereupon  to  order  such  person  to  be 
kept  in  strict  custody  until  Her  Majesty's  pleasure  be 
known.  If  he  does  not  seem  able  to  distinguish  be- 
tween a  plea  of  guilty  and  not  guilty,  this  is  enough  to 
justify  the  jury  in  finding  him  of  unsound  mind.  So 
also  if  he  has  not  sufficient  intellect  to  comprehend  the 
nature  or  course  of  proceedings,  so  as  to  make  a  proper 
defence,  and  challenge  jurors,  and  the  like  (/).  It 
will  be  remembered  that  although  the  prisoner  was 
sane  when  the  crime  was  committed,  if  he  appears  to 
be  insane  at  the  time  of  arraignment  (or  indeed  at  any 
subsequent  period),  the  trial  will  be  deferred  until  he 
has  recovered  his  reason  (jj). 


Presence  of 
accused  at  the 
trial. 


We  may  notice  here  that  no  trial  for  felony  can  be 


(«)  7  &  8  Geo.  4,  c.  28,  b.  2. 

(/)  R  v.  Pritchard,  7  C.  &  P.  303  ;  JL  v.  Berry,  L.  R.  I  Q.  B.  447  ; 
45  L.  J.  (MX.)  123. 

{g)  v.  40  Geo.  3,  c  94,  b.  2.  Insanity  at  the  time  of  the  commission 
of  the  crime  is  quite  another  consideration,  and  is  treated  of  elsewhere, 
v.  p.  20. 
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had  except  in  the  presence  of  the  prisoner.  But  in 
cases  of  misdemeanor,  after  the  defendant  has  pleaded, 
the  trial  may  go  on,  though  he  is  not  present.  Thus, 
in  a  recent  case  of  perjury,  when  the  defendant  took 
ill,  the  trial  proceeded  during  his  temporary  absence  (A). 
In  indictments  or  informations  for  misdemeanor  in  the 
Queen's  Bench,  the  accused  may  appear  by  attorney. 

CONFESSION. 

If  the  accused  makes  a  simple,  unqualified  confession  Confession,  or 
that  he  is  guilty  of  the  offence  charged  in  the  indict-  ""unty." 
ment,  if  he  adheres  to  this  confession,  the  court  has 
nothing  to  do  but  to  award  judgment,  generally  hear- 
ing the  facts  of  the  case  from  the  prosecuting  counsel. 
But  the  court  usually  shews  reluctance  to  accept  and 
record  such  confession  in  cases  involving  capital  or 
other  great  punishment ;  often  it  advises  the  prisoner 
to  retract  the  confession  and  plead  to  the  indictment 
The  reason  of  this  is  obvious,  the  defendant  may  not 
fully  understand  the  nature  of  the  charge,  he  may  be 
actuated  by  a  morbid  desire  for  punishment,  &c.  When 
the  prisoner  has  pleaded  guilty,  and  sentence  has  been 
passed,  he  cannot  retract  his  plea  and  plead  not 
guilty  (t).  On  the  other  hand,  a  prisoner  who  has 
pleaded  not  guilty  may,  by  leave  of  the  court,  on  the 
advice  of  his  counsel  or  otherwise,  withdraw  that  plea 
and  plead  guilty  (/). 

A  free  and  voluntary  confession  by  the  defendant  confession 
before  the  magistrate,  if  duly  made  and  satisfactorily  JjjS-J^J  ia 
proved,  is  sufficient  to  warrant  a  conviction  without  merely 

evidence 

further  corroboration ;  but,  of  course,  the  whole  of  the 
confession  must  be  taken  into  account,  the  part  favour- 
able to  the  prisoner  as  well  as  that  against  him.  This 
confession,  as  also  any  free  or  voluntary  confession 


(A)  R.  v.  Castro,  L.  R.  5  Q.  B.  D.  490. 
(i)  R  v.  Sdl,  9  C.  &  P.  346. 
.;*)  v.  R.  v.  Brown,  17  L.  J.  (M.C.)  145. 
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made  to  any  other  person,  is  merely  evidence  (though 
if  undisputed  no  other  evidence  may  be  needed) ;  and 
is  to  be  widely  distinguished  from  the  confession  in 
court  or  plea  of  guilty. 

Queen's  In  connection  with  this  subject  we  must  advert  to 

evidence 

the  case  of  one  of  several  co-defendants  turning  Queen's 
evidence.  When  sufficient  evidence  of  a  felony  cannot 
be  obtained  from  other  quarters,  and  when  it  is  per- 
ceived that  the  testimony  of  one  of  the  accused  would 
supply  this  defect,  it  is  usual  for  the  committing 
magistrate  to  hold  out  hope  to  this  one  that  if  he  will 
give  evidence  so  as  to  bring  the  others  to  justice,  he 
himself  will  escape  punishment.  The  approval  of  the 
presiding  judge  will  have  to  be  obtained  (k).  Even 
during  the  trial  it  sometimes  happens  that  the  counsel 
for  the  prosecution,  with  the  consent  of  the  court, 
when  such  a  course  is  necessary  to  secure  a  conviction, 
takes  one  of  the  defendants  out  of  the  dock  and  puts 
him  in  the  witness-box;  such  prisoner,  of  course, 
obtaining  a  verdict  of  acquittal  (I).  But,  as  we  shall 
see  hereafter  more  fully,  the  evidence  of  an  accomplice 
is  to  be  regarded  with  suspicion,  and  requires  corro- 
boration (m). 


(&)  R.  v.  Rudd,  I  Leach,  115. 
(I)   R.  v.  Rowland,  Ry.  k  M.  401. 
(to)  v.  p.  412. 
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PLEAS. 

If  the  defendant  neither  stands  mute  nor  confesses,  he  Pleas, 
pleads,  that  is,  he  alleges  some  defensive  matter.  The 
learning  on  the  subject  of  the  different  pleas  has  become 
to  a  great  extent  a  matter  of  history  rather  than  of 
practice,  on  account  of  the  comprehensive  character  of 
the  plea  of  the  general  issue  of  not  guilty,  and  also  on 
account  of  the  right  to  move  in  arrest  of  judgment 
The  following  are  the  names  of  the  pleas  in  the  order  Their  order, 
in  which  they  should  be  pleaded : — 

i.  Plea  to  the  jurisdiction,   1  termed  -  dilatory 
ii.  Plea  in  abatement,  J      pleas, 

iii.  Special  pleas  in  bar, 

(a.)  Autrefois  acquit 
(b.)  Autrefois  convict, 
(c.)  Autrefois  attaint, 
(d.)  Parddh. 
iv.  General  issue  of  not  guilty. 

Each  of  these  will  be  considered  separately.  In  the 
next  chapter  demurrers  will  be  noticed.  These  Black- 
stone  treats  as  pleas,  whereas  in  truth  they  are  rather 
in  the  nature  of  objections  that  there  is  not  sufficient 
case  in  point  of  law  to  oblige  the  accused  to  plead. 

It  is  not  to  be  understood  that  a  defendant  may  in  How  many 
turn  go  through  the  whole  of  these  pleas,  resorting  to  {UortS*to!* 
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the  subsequent  plea  as  a  previous  one  fails.  The  rule 
is  that  not  more  than  one  plea  can  be  pleaded  to  an  in- 
dictment for  misdemeanor,  or  a  criminal  information. 
In  felonies  if  the  accused  pleads  in  abatement,  he  may 
afterwards,  if  the  plea  is  adjudged  against  him,  plead 
over  to  the  felony,  that  is,  plead  the  general  issue  of 
not  guilty. 


Plea  to  the 
jurisdiction. 


i.  Plea  to  the  jurisdiction. — When  an  indictment  is 
taken  before  a  court  which  has  no  cognizance  of  the 
offence,  the  defendant  may  plead  to  the  jurisdiction, 
without  answering  at  all  to  the  crime  alleged.  This 
want  of  jurisdiction  may  arise  either  from  the  fact  that 
the  offence  was  not  committed  within  the  district  of 
the  jurisdiction,  for  example,  if  a  person  be  indicted  in 
Kent  for  stabbing  a  person  in  Sussex ;  or  because  the 
tribunal  in  question  has  not  cognizance  of  that  class  of 
crimes,  for  example,  if  a  person  be  indicted  at  the 
sessions  for  murder. 


Why  seldom 
pleaded. 


But  this  plea  is  very  seldom  resorted  to,  inasmuch 
as  relief  can  be  obtained  in  other  ways.  Thus  the  ob- 
jection that  the  offence,  was  committed  out  of  the  juris- 
diction may  generally  be  urged  under  the  general  issue, 
or,  in  certain  cases,  by  demurrer,  or  by  moving  in 
arrest  of  judgment,  or  by  writ  of  error.  If  the  objec- 
tion is  that  the  crime  is  not  cognizable  in  a  court  of 
that  grade,  though  committed  within  the  jurisdiction, 
the  defendant  may  demur,  or  have  advantage  of  it 
under  the  general  issue,  or  by  removing  the  indictment 
to  the  Queen's  Bench  Division  and  there  quashing  it. 


The  clerk  of  the  peace  or  of  the  arraigns  may  make 
replication,  shewing  that  the  offence  is  triable  by  the 
court     And  to  this  the  defendant  may  rejoin  (n). 


(n)  This  pleading  is  done  out  of  court,  and  must  be  distinguished  from 
the  objections  taken  under  the  general  issue  by  the  prisoner  in  court. 
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ii  Plea  in  abatement. — This  is  another  dilatory  plea,  Pie*  in  abate- 
formerly  principally  used  in  the  case  of  the  defendant 
being  misnamed  in  the  indictment;  for  example,  if  a 
wrong  Christian  name  or  addition  were  given.  But 
even  if  the  defendant  was  successful  on  this  plea,  a  new 
bill  of  indictment  with  the  correction  might  at  once  be 
framed.  The  plea  is  now,  however,  virtually  obsolete. 
It  ha*  been  enacted  that  no  indictment  or  information 
shall  be  abated  by  reason  of  any  dilatory  plea  of  mis- 
nomer, or  of  want  of  addition,  or  of  wrong  addition, 
if  the  court  be  satisfied  of  the  truth  of  the  plea..  The 
court  will  cause  the  indictment  or  information  to  be 
amended,  and  will  call  upon  the  party  to  plead  thereto, 
and  will  proceed  as  if  no  such  dilatory  plea  had  been 
pleaded  (0).  And  no  indictment  is  to  be  held  insuf- 
ficient for  want  of,  or  imperfection  in,  the  addition  of 
any  defendant  (p). 

iii.  Special  pleas  in  bar. — These  are  termed  "  special "  Special  pleas 
to  distinguish  them  from  the  general  issue;  and  "in 
bar  "  because  they  shew  reason  why  the  defendant  ought 
not  to  answer  at  all,  nor  put  himself  upon  his*  trial  for 
the  crime  alleged,  and  thus  they  are  distinguished  from 
dilatory  pleas  which  merely  postpone  the  result. 

All  matters  of  excuse  and  justification  may  be  given 
in  evidence  under  the  general  issue;  therefore  it  is 
hardly  ever  necessary  to  resort  to  a  special  plea  in 
bar,  except  in  the  four  cases  to  be  examined  more  in 
detail  (q). 

If  judgment  on  a  special  plea  in  bar  is  given  against  Judgment  on 

■uoh  special 
: pleas. 


(o)  7  Geo.  4,  c.  64,  a.  19. 

(p)  14  &  15  Vict.  c.  100,  a.  24.  We  have  already  adverted  to  the 
large  powers  of  amendment  which  are  given  to  the  court  by  this  statute. 

(q)  "  In  fact,  the  only  instance  in  which  a  special  plea  in  bar  seems 
requisite  in  criminal  cases  is,  where  a  parish  or  county  is  indicted  for 
not  repairing  a  road  or  bridge,  &c,  and  wishes  to  throw  the  onus  of 
repairing  upon  some  person  or  persons  not  bound  of  common  right  to 
repair  it" — Arch.  140. 
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the  defendant  in  a  felony,  it  is  to  the  effect  that  he 
make  further  answer  (respondeat  ouster) ;  but  as  he 
generally  pleads  at  the  same  time  the  general  issue, 
when  such  judgment  is  given  against  him  the  jury 
proceed  to  inquire  into  his  guilt,  as  if  the  special  plea 
had  not  been  pleaded.  If  the  plea  is  established  in  his 
favour,  he  is  discharged.  In  misdemeanors  the  judg- 
ment is  final,  so  that  if  it  is  against  the  defendant  he 
is  considered  guilty  of  the  offence;  if  for  him,  he  is 
discharged. 

plea  of  autre-  (a.)  Autrefois  acquit. — When  a  person  has  been  in- 
ou  a  qui .  di^d  for  an  offence  and  regularly  acquitted,  he  cannot 
afterwards  be  indicted  for  the  same  offence,  provided  that 
the  indictment  were  such  that  he  could  have  been  law- 
fully convicted  on  it  It  is  against  the  policy  of  the 
English  law  that  a  man  should  be  put  in  peril  more 
than  once  for  the  same  offence.  And  therefore  if  he  is 
indicted  a  second  time,  he  may  plead  autrefois  acquit, 
and  thus  bar  the  indictment.  It  is  frequently  a  diffi- 
cult matter  to  determine  whether  the  second  indict- 
ment bears  such  a  relation  to  the  first,  that  the  latter 
is  a  bar  to  the  former.  The  true  test  seems  to  be  this 
— whether  the  facts  charged  in  the  second  indictment 
would,  if  true,  have  sustained  the  first  (r).  An  acquittal 
for  murder  may  be  pleaded  in  bar  of  an  indictment  for 
manslaughter,  and  vice  versd.  So  with  larceny  and 
embezzlement ;  robbery,  and  assault  with  intent  to  rob ; 
felony,  and  an  attempt  to  commit  the  felony.  But  an 
acquittal  for  larceny  is  no  bar  to  an  indictment  for  false 
pretences ;  nor  will  an  acquittal  as  accessory  bar  an 
indictment  as  principal,  and  vice  versd.  Nor,  again,  is 
an  acquittal  on  a  charge  of  stealiug  "  certain  goods  "  on 
the  ground  that  such  goods  are  a  fixture  in  a  building, 
a  bar  to  an  indictment  for  stealing  the  fixture  (s). 


(r)  R.  v.  Va»dercomb,  2  Leach,  708. 
(8)  R  v.  O'Brien,  46  L.  T.  N.  S.  177. 
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The  prisoner  must  satisfy  the  court  first,  that  the  What  re- 
former indictment  on  which  an  acquittal  took  place  ^proved"" 
was  sufficient  in  point  of  law,  so  that  he  was  in  jeopardy 
upon  it;  secondly,  that  in  the  indictment  the  same 
offence  was  charged,  for  the  indictment  is  in  such  a 
form  as  to  apply  equally  to  several  different  offences  (t). 
To  prove  his  acquittal  he  may  obtain  a  certificate 
thereof  from  the  officer  or  his  deputy  having  custody 
of  the  records  of  the  court  where  the  acquittal  took 
place  (u). 

(b.)  Autrefois  convict. — A  former  conviction  may  be  Plea  of  autre- 
pleaded  in  bar  of  a  subsequent  indictment  for  the  same  '** convtc ' 
offence;  and  this,  whether  judgment  were  given  or 
not     The  same  rules  as  in  the  plea  of  autrefois  acquit 
generally  apply ;  thus  there  is  the  same  test  as  to  the 
identity  of  the  crime  (v). 

(c)  Autrefois  attaint — Formerly  when  a  person  was  Plea  of  autre- 
attainted,  as  long  as  the  attainder  was  in  force  he  was  ***  aUan,t- 
considered  legally  dead.  Therefore  a  plea  of  an  already 
existing  attainder  was  a  bar  to  a  subsequent  indict- 
ment for  the  same  or  for  any  other  felony,  on  the 
ground  that  such  second  prosecution  of  a  person 
already  dead,  and  whose  property  had  been  forfeited, 
would  be  useless.  But  now  an  attainder  is  no  bar 
unless  the  attainder  be  for  the  same  offence  as  that 
charged  in  the  indictment  (x),  so  that  practically  the 
plea  of  autrefois  attaint  is  a  thing  of  the  past. 

(d.)  Pardon. — A  pardon  may  be  pleaded  not  only  in  Pardon. 


(0   Parke,  B.,  in  R.  v.  Bird,  2  Den.  94,  98. 

(u)  14  &  15  Vict.  c.  99,  i.  13. 

(v)  The  reader  should  refer  to  the  chapter  on  Summary  Conviction, 
p.  478 ;  where  he  will  meet  with  defences  similar  to  these  pleas  of  autrefois 
acquit  and  autrefois  convict,  namely,  a  certificate  of  dismissal,  or  proof  of 
having  submitted  to  punishment,  in  cases  of  assault  and  battery  under 
24  &  25  Vict.  c.  100,  ss.  44,  45.  So  also  as  to  dismissal  or  conviction 
under  the  Summary  Jurisdiction  Act,  v.  42  &  43  Vict.  c.  49,  s.  27  ; 
post,  p.  478. 

(x)  7  &  8  Geo.  4,  c.  28,  a.  4. 
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bar  to  the  indictment  (as  in  the  case  of  the  three  pleas 
just  noticed),  but  also  after  verdict  in  arrest  of  judg- 
ment ;  or,  after  judgment,  in  bar  of  execution.  But  it 
must  be  pleaded  as  soon  as  the  defendant  has  an  oppor- 
tunity of  doing  so ;  otherwise  he  will  be  considered  to 
have  waived  the  benefit  of  it  The  subject  will  find  a 
more  convenient  place  hereafter  (y). 

The  general  **•  ^ie  gwwral  issue  of  not  guilty. — When  the  pri- 

issue.  soner,  on  being  charged  with  the  offence,  answers  vwd 

voce  at  the  bar  "  Not  guilty,"  he  is  said  to  plead  the 
general  issue.  The  consequence  is,  that  he  is  to  be 
tried  by  a  jury,  or,  as  it  is  frequently  stated,  he  puts 
himself  upon  the  country  for  trial  The  plea  is  recorded 
by  the  proper  officer  of  the  court,  either  by  writing  the 
words  "po.  se"  (poswU  se  super  patriam),  or  at  the 
Central  Criminal  Court  by  the  word  "puts." 

Advantages  of  This  is  much  the  most  common  and  advantageous 
GuUti^  Not  course  for  the  prisoner  to  take ;  unless,  indeed,  he 
pleads  guilty,  and  thereby  the  court  is  induced  to  take 
a  more  lenient  view  of  his  case.  Pleading  the  general 
issue  does  not  necessarily  imply  that  the  prisoner  con- 
tends that  he  did  not  do  the  actual  deed  in  question, 
inasmuch  as  it  does  not  prevent  him  from  urging  mat- 
ter in  excuse  or  justification.  More,  this  is  practically 
the  only  way  in  which  he  can  urge  matter  in  excuse  or 
justification.  Thus,  on  an  indictment  for  murder,  a 
man  cannot  plead  that  the  killing  was  done  in  his  own 
defence  against  a  burglar ;  he  must  plead  the  general 
issue — not  guilty — and' give  the  special  matter  in  evi- 
dence. The  pleading  of  the  general  issue  lays  upon 
the  prosecutor  the  task  of  proving  every  material  fact 
alleged  in  the  indictment  or  information;  while  the 
accused  may  give  in  evidence  anything  of  a  defensive 
character. 


(y)  v.  p.  473- 
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Issue, — Whem  the  prisoner  has  pleaded  not  guilty,  issue, 
the  record  is  made  up,  both  parties  being  brought  to 
an  issue,  and  both  putting  themselves  upon  their  trial 
by  jury.  The  general  issue  appears  on  the  record  : 
"  And  the  said  John  Styles  forthwith  being  demanded  . 
concerning  the  premises  in  the  said  indictment  above 
specified  and  charged  upon  him,  how  he  will  acquit  him- 
self thereof  saith,  that  he  is  not  guilty  thereof"  And  on 
the  part  of  the  prosecution  the  similiter  is  then  added : 
"  And  John  Brown  (the  clerk  of  the. arraigns,  or  clerk 
of  the  peace),  who  prosecutes  for  our  said  Lady  the 
Queen  in  this  behalf  doth  the  like.  Therefore  let  a  jury 
come'*  &c.  (z). 


«i 


(2)  For  other  ceremonies  formerly  observed,  and  the  origin  of  the  term 
culprit,"  Ac,  v.  4  Bl.  339,  or  4  St.  81.  404,  n. 
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DEMURRER. 


Demurrer. 


Judgment  on 
demurrer. 


A  demurrer  is  an  objection  on  the  part  of  the  defen- 
dant who  admits  the  facts  alleged  in  the  indictment  to 
be  true,  but  insists  that  they  do  not  in  point  of  law 
amount  to  the  crime  with  which  he  is  charged.  Thus, 
if  a  person  is  indicted  for  feloniously  stealing  goods 
which  are  not  the  subject  of  larceny  at  common  law  or 
by  statute,  he  may  demur  to  the  indictment,  denying 
it  to  be  a  felony.  It  is  for  the  court,  on  hearing  the 
arguments,  to  decide  whether  the  objection  be  good. 
The  following  is  the  form  of  a  demurrer : — 

11  And  tlie  said  John  Styles  in  his  own  proper  person 
cometh  into  court  here,  and,  having  heard  the  said 
indictment  (or  information)  read,  saith,  that  the 
said  indictment  (or  information)  and  the  matters 
therein  contained,  in  manner  and  form  as  the  same 
are  above  stated  and  set  forth,  are  not  sufficient  in 
law,  and  that  he,  the  said  J.  &,  is  not  bound  by  the 
law  of  the  land  to  answer  the  same ;  and  this  he 
is  ready  to  verify:  wherefore,  for  want  of  a  suffi- 
cient indictment  (or  information)  in  this  behalf  the 
said  J.  S.  prays  judgment,  and  thai  by  the  court 
he  may  be  dismissed  and  discharged  from  the  said 
premises  in  the  said  indictment  (or  information) 
specified*9 

If  on  the  demurrer  judgment  is  given  for  the  defen- 
dant, it  is  to  the  effect  that  he  be  discharged,  provided 
that  the  objection  be  a  substantial  one;  that  the 
indictment  be  quashed,  if  it  is  a  merely  formal  one. 
If  judgment  is  given  against  the  defendant,  in  felonies 
the   judgment  is  final;  in  misdemeanors  it   is  final, 
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unless  the  court  should  afterwards  permit  the  defen- 
dant to  plead  over  (a). 

Demurrers  in  criminal  cases  seldom  occur  in  practice.  Demurrers, 
Not  only  is  there  the  risk  of  having  final  judgment  ^Jrted  to* 
against  the  defendant,  but  the  same  objections  may  be 
brought  forward  in  other  and  safer  ways.  In  cases  of 
defects  in  substance  apparent  on  the  face  of  the  indict- 
ment, generally  the  defendant  may,  instead  of  demur- 
ring, plead  not  guilty,  and  then,  if  convicted,  move  in 
arrest  of  judgment  Thus  he  has  a  double  chance  of 
getting  off,  first  on  the  facts  of  the  case,  then  on  the 
point  of  law.  But  this  course  cannot  be  taken  when 
the  defect  in  the  indictment  is  cured  by  verdict  (b). 

Formerly  there  was  another  kind  of  demurrer  besides  Demurrer  in 
the  general  demurrer  to  which  we  have  been  referring, 
namely,  a  special  demurrer,  usually  termed  a  "de- 
murrer in  abatement."  This  was  founded  on  some 
formal  defect  in  the  indictment,  whereas  a  general 
demurrer  is  founded  on  some  substantial  defect.  But 
now  no  demurrer  lies  in  respect  of  the  defects  speci- 
fied in  the  24th  section  of  14  &  15  Vict.  c.  100  (c); 
and  demurrers  for  other  formal  defects  are  practically 
rendered  useless  by  sect.  2  5  of  the  same  statute,  which 
provides  that  every  objection  to  an  indictment  for  any 
formal  defect  apparent  on  the  face  thereof  shall  be 
taken  by  demurrer  or  motion  to  quash  the  indictment 
before  the  jury  are  sworn,  and  not  afterwards;  and 
the  court  before  which  such  objection  is  taken  for  any 
formal  defect  may,  if  it  be  thought  necessary,  cause 
the  indictment  to  be  forthwith  amended  in  such  parti- 
culars, and  thereupon  the  trial  will  proceed  as  if  no 
such  defect  had  appeared. 

(a)  This  seems  to  be  the  state  of  the  law  as  settled  in  it  v.  Faderman, 
I  Den.  569  ;  3  C.  &  K.  353  ;  though  some  still  contend  that  in  felonies, 
after  judgment  against  the  defendant,  he  may  still  plead  not  guilty ; 
and  a  defendant  has  been  allowed  to  demur  and  plead  not  guilty  at  the 
same  time. 

(b)  v.  7  Geo.  4,  c.  64,  s.  21.  Heymann  v.  R,  L.  R.  8  Q.  B.  105.  R. 
v.  Goldtmith,  L.  R.  2  G.  C.  R.  74 ;  42  L.  J.  (M.C.)  94. 

(c)  v.  p.  339. 


(    3»4    ) 
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obsolete  forma  It  will  not  be  necessary  to  describe  the  various  modes 
0  of  trial  which  have  long  been  abolished,  namely,  the 

ordeal,  the  corsned,  trial  by  battle  (d).  The  last  of 
these  was  suppressed  by  59  Geo.  3,  c.  46,  in  con- 
sequence of  a  case  (e)  in  which  the  person  accused 
demanded  the  settlement  of  the  question  by  a  fight 

The  existing         The  onty  modes  of  trial  which  now  remain  are : — 

forms. 

A.  Trial  of  peers  in  the  Court  of  Parliament  or  the 
Court  of  the  Lord  High  Steward,  of  which  enough  has 
been  said  above. 

# 

fi.  Trial  by  jury  (or  by  the  country — yer  patriam) — 
the  trial  by  his  peers  which  every  Englishman  is  en- 
titled to  claim  (/).  This  of  course  is  the  ordinary 
mode  of  trial,  both  at  the  sessions,  the  assizes,  the 
Central-  Criminal  Court,  and  the  Queen  s  Bench  Divi- 
sion. It  is  this  with  which  we  have  now  to  deal, 
taking  the  various  steps  in  their  order. 


(d)  A  full  account  will  be  found  in  the  various  editions  of  Blackstone, 
Hallam's  Middle  Ages,  Reeves's  History  of  English  Law,  and  the  other 
works  dealing  with  the  history  of  the  law.' 

(e)  Aihford  v.  Thornton,  I  B.  &  Aid.  405. 

(/)  NuUum  liber  homo  capiatur,  vd  impritonetur,  out  exulet,  au4  aliquo 
alio  modo  destruatur,  niripcr  legale  judicium  parium  tuorum,  vdper  legem 
terrce. — Magna  Charta. 


(     385    ) 


CHAPTER  XIII. 

THE    PETTY    JURY. 

When  the  prisoner  has  put  himself  upon  the  country, 
the  petty  jurors  are  called  by  the  clerk  to  answer  to 
their  names.  The  list  which  is  thus  called  over  is  the 
panel  returned  by  the  sheriff. 

Who  are  liable  to  serve  on  the  petty  jury,  and  how  are  Petty  jurow, 
they  returned  ?  The  law  on  this  subject  is  contained  who  *** liable< 
chiefly  in  two  statutes,  the  Jury  Act,  1826  (g),  and 
the  Juries  Act,  1 870  (A).  The  qualification  of  common 
jurors  is  the  following  : — Every  man  between  the  ages 
of  twenty-one  and  sixty,  residing  in  any  county  in 
England,  who  has  in  his  own  name,  or  in  trust  for 
him,  within  the  same  county,  ;£io  by  the  year  above 
reprises  in  lands  or  tenements,  or  in  rents  therefrom, 
or  in  such  lands  and  rents  taken  together,  in  fee 
simple,  fee  tail,  or  for  the  life  of  himself  or  some  other 
person — or  lands  to  the  value  of  £20  a  year  held  by 
lease  for  twenty-one  years  or  longer,  or  for  a  term 
of  years  determinable  on  any  life  or  lives;  or  who, 
being  a  householder,  is  rated  or  assessed  to  the  poor- 
rate  or  to  the  inhabited  house  duty,  in  Middlesex  to 
a  value  of  not  less  than  ^30,  or  in  any  other  county 
not  less  than  £20;  or  who  occupies  a  house  con- 
taining not  less  than  fifteen  windows — is  qualified  to 
serve  on  petty  juries  at  the  courts  at  Westminster,  in 
the  counties  palatine,  and  at  the  assizes,  and  also  at 
both    the    grand    and    petty  juries    at    the   county 

(g)  6  Geo.  4,  c  50. 
(A)  33  &  34  Vict-  *  77» 

2  B 
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sessions  (i).  Every  burgess  is  qualified  and  liable 
to  serve  on  the  grand  and  petty  juries  at  the  borough 
quarter  sessions  (£). 

Exemptions  Certain    exemptions   from    serving   on    juries   are 

onpetty Junes,  enumerated  by  the  Juries  Act,  1870.  The  following 
are  amongst  those  exempted : — Peers,  Members  of  Par- 
liament, clergymen,  Soman  Catholic  priests,  ministers 
of  any  congregation  of  Protestant  Dissenters  or  Jews 
whose  place  of  meeting  is  duly  registered,  provided 
they  follow  no  secular  occupation  except  that  of  school- 
master; those  actually  practising  in  the  law  as 
barristers,  solicitors,  managing  clerks,  &c ;  officers  of 
the  law  courts,  and  acting  clerks  of  the  peace  or  their 
deputies ;  coroners ;  gaolers  and  their  subordinates, 
and  keepers  in  public  lunatic  asylums;  physicians, 
surgeons,  apothecaries,  pharmaceutical  chemists  actu- 
ally practising ;  officers  of  the  navy,  army,  or  militia, 
or  yeomanry,  if  on  full  pay ;  pilots ;  certain  persons 
engaged  in  the  civil  service ;  officers  of  the  police ; 
magistrates  to  a  certain  extent ;  burgesses  as  regards 
the  sessions  of  the  county  in  which  their  borough  is 
situated  (J). 

These  exemptions  must  be  claimed  before  the  revi- 
sion of  the  list  by  the  justices  (m).  Aliens  domiciled 
in  England  or  Wales  for  ten  years  or  upwards  may  be 
jurors,  if  otherwise  qualified  (n).  Convicts  unless  par- 
doned, and  outlaws  are  disqualified  (0). 

The  jury  list  The  mode  in  which  the  sheriffs  list  of  jurors  is 
prepared  is  the  following : — The  clerk  of  the  peace  of 
every  county,  riding,  or  division,  on  or  before  July  20th 


(i)  6  Geo.  4,  c.  50,  s.  I. 

(k)  5  &  6  Wm.  4,  c.  76,  a.  121. 

W  33  *  34  Vi<*-  c  77.  ••  9-    See  »J*>  34  *  35  Vict.  c.  103,  s.  3a 

(m)Ibid.  s.  12. 

(n)  Ibid.  s.  8. 

(o)  Ibid.  s.  10.    As  to  special  jurors,  y.  p.  393. 
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of  each  year,  issues  a  precept  to  the  churchwardens 
and  overseers  of  the  poor  of  the  several  parishes,  and 
the  overseers  of  the  poor  of  the  several  townships, 
requiring  them  to  make  out  before  September  1st  a  list 
of  persons  within  their  jurisdiction  qualified  and  liable 
to  serve  on  juries  as  above.  The  churchwardens  and 
overseers  make  out  the  lists,  affixing  a  copy  to  every 
public  place  of  worship  on  the  first  three  Sundays 
in  September.  The  justices  correct  these  lists  at  a 
special  petty  sessions  held  in  the  last  week  of  Septem- 
ber. The  lists  are  then  copied  by  the  clerk  of  the 
peace  into  the  jurors'  book;  and  this  is  delivered  to 
the  sheriff  for  use  during  the  ensuing  year  (p).  Before 
each  assizes  or  sessions  a  precept  issues  to  the  sheriff, 
requiring  him  to  return  a  competent  number  of  jurors 
from  those  whose  names  appear  in  the  current  jurors' 
book.  The  panel  (an  oblong  piece  of  parchment)  The  panel, 
must  contain  the  names  of  the  competent  number 
alphabetically  arranged,  with  their  places  of  abode 
and  additions.  The  jurors  must  be  summoned  six 
days  at  least  before  they  are  required  to  attend  (q). 
The  names  of  the  petty  jurors  who  attend  are  re- 
gistered, and  each  juror  may  require  from  the  clerk  of 
the  peace  a  certificate  of  his  attendance.  This  exempts  Exemptions 
him  from  liability  to  serve  again  as  a  petty  juror  at  Service?11  ° 
the  assizes  for  one  year  after  he  has  served  as  such 
in  Wales,  Hereford,  Cambridge,  Hunts,  or  Rutland, 
four  years  in  York,  and  two  years  in  any  other  county, 
and  from  liability  to  serve  again  as  a  grand  or  petty 
juror  at  the  sessions  for  one  year  after  he  has  served 
as  such  in  Wales  or  one  of  the  four  above-named 
counties,  or  two  years  in  any  other  county.  In 
Middlesex  a  person  is  exempted  from  serving  as  a  juror 
at  any  sessions  of  nisi  prius  or  gaol  delivery,  if  he  has 
served  as  such  in  either  of  the  two  terms  or  vacations 
next  immediately  preceding  (r). 

(p)  v.  6  Geo.  4,  c.  50  ;  25  &  26  Vict  c.  107 ;  33  &  34  Vict,  c.  77. 
(9)  33  *  34  Vict  a  77,  b.  20. 
(r)  6  Geo.  4,  c.  50,  s.  42. 
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Fining  jurors  Jurors  who  have  been  summoned  not  attending,  and 
attendance.  no*  giving  sufficient  reason  for  their  absence,  and  in 
court  having  been  three  times  ordered  to  appear  and 
save  their  fines,  may  be  fined.  Of  course,  no  person 
who  was  on  the  grand  jury  by  which  the  bill  was  found 
can  sit  upon  the  petty  jury  by  which  it  is  tried. 

Putting  the  The  names  of  the  jurors  summoned  are  written  on 

box!" m  °  e  tickets  and  put  into  a  box.  The  twelve  first  drawn 
are  sworn  on  the  jury,  unless  absent,  excused,  or 
challenged,  or  unless  a  previous  view  of  some  matter 
connected  with  the  subject  in  issue  has  been  ordered 
by  the  court,  in  which  case  the  jurors  who  have  had 
the  view  are  sworn  first.  The  remaining  jurors  are 
either  ordered  by  the  judge  to  remain  in  attendance  in 
case  their  services  should  be  required,  or  are  allowed 
to  retire  until  another  day,  or  are  released  altogether, 
according  to  the  discretion  of  the  judge. 

Giving  the  The  prisoner  or  prisoners,  for  usually  a  batch  of 

chaUenge£heir  them  are  brought  up  at  the  same  time  to  appear  before 
the  jury,  are  apprised  of  their  right  to  object  to  or 
challenge  any  of  the  jurors  by  the  clerk  of  the  arraigns 
or  other  officer  of  the  court  in  the  following  terms : — 
"  Prisoners,  these  men  that  you  shall  now  hear  called  are 
the  jurors  who  are  to  pass  between  our  sovereign  lady  the 
Queen  and  you  upon  your  respective  trials  (or,  in  a 
capital  case,  upon  your  life  and  deaihj;  if,  therefore,  you, 
or  any  of  y<m,  will  challenge  them,  or  any  of  them,  you 
must  challenge  them  as  they  come  to  the  book  to  be  sworn, 
and  before  they  are  sworn,  and  you  shall  be  heard'9  The 
twelve  jurors  are  then  called  by  the  proper  officer. 
Challenges  may  be  made  not  only  on  behalf  of  the 
prisoner,  but  also  on  behalf  of  the  Crown.  They  are 
of  two  kinds :  (a.)  For  cause ;  (b.)  Peremptory.  The 
former  are  either : — 

i.  To  the  array,  when  exception  is  taken  to  the 
whole  panel. 
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ii  To  the  polls,  when  particular  individuals  are 
objected  to. 

i.  The  challenge  to  the  array  is  an  objection  to  the  Challenge  to 
whole  body  of  jurors  returned  by  the  sheriff,  not  on 
account  of  their  individual  defects,  but  for  some  par- 
tiality or  default  in  the  sheriff  or  his  under-officer 
who  arrayed  the  paneL  It  may  be  either  (a.)  A  prin-  principal. 
cipal  challenge,  which  is  founded  on  some  manifest 
partiality,  as  if  the  sheriff  be  the  prosecutor  or  person 
injured,  or  be  closely  connected  with  such  person,  or 
if  he  have  any  pecuniary  interest  in  the  trial,  or  be 
influenced  in  his  return  of  jurors  by  the  prosecutor  or 
defendant,  or  if  he  be  counsel,  attorney,  &c,  in  the 
case ;  or  it  may  be  founded  on  some  error  on  the  part 
of  the  sheriff.  If  the  cause  of  challenge  is  substan- 
tiated the  court  will  quash  the  array,  (b.)  Challenge  for  favour, 
for  favour,  in  cases  where  the  ground  of  partiality  is 
less  apparent  and  direct,  as  when  one  of  the  parties  is 
tenant  to  the  sheriff. 

The  challenge  to  the  array  ought  to  be  in  writing,  Tr^i  of  the 
and  must  state  specifically  the  ground  of  objection.  cl»allen8e- 
How  is  it  to  be  determined  whether  it  shall  take  effect  ? 
The  other  side,  prosecution  or  defence,  may  either 
plead  to  the  challenge,  traversing  or  denying  its  cause, 
or  may  demur  to  it  as  insufficient  If  it  is  demurred 
to,  the  court  will  decide  the  demurrer.  If  the  other 
side  pleads  to  the  challenge,  two  triers  are  appointed 
by  the  court  (generally  from  the  jurymen  returned), 
and  are  sworn  and  charged  to  try  whether  the  array  is 
an  impartial  ona  Sometimes  it  is  tried  by  the  coroners, 
or  by  others,  the  mode  being  left  to  the  discretion 
of  the  court  (s).  If  the  challenge  is  found  to  be  well- 
grounded,  a  new  venire  is  awarded  to  the  coroners ;  or, 
if  they  are  interested,  to  the  elisors  (two  clerks  of  the 


(•)  4  Bl.  353. 
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court,  or  two  persons  named  by  the  court  and  sworn). 
The  return  of  these  elisors  cannot  be  questioned. 


Challenge  to 
the  polls : 


principal. 


for  favour. 


Trial  of  the 
challenge. 


Though  the  challenge  to  the  array  be  determined 
against  the  party,  he  may  still  have — 

ii.  A  challenge  to  the  polls. — This  is  also  either 
(a)  principal ;  or  (b)  for  favour. 

Principal  challenges  may  be  subdivided  into  these : — 

Propter  honoris  rcspectum — where  a  peer  or  lord  of 
parliament  is  sworn  on  a  jury  for  the  trial  of  a  com- 
moner. 

Propter  defectum — that  is,  on  account  of  some  per- 
sonal objection,  as  alienage,  infancy,  old  age,  or  a  want 
of  the  requisite  qualification. 

Propter  affectum — where  there  is  supposed  to  be  a 
bias  or  prospect  of  partiality,  as  on  account  of  the 
relationship  <?f  a  juror;  or  where  an  actual  partiality 
is  manifested,  or  where  a  juror  has  expressed  an  opinion 
as  to  the  result  of  the  trial. 

Propter  delictum — if  a  person  has  been  convicted  of 
an  infamous  crime  (e.g.,  treason,  felony,  perjury,  &c.), 
and  has  not  been  pardoned,  or  has  been  outlawed  (t). 

Challenges  for  favour  are  made  when  there  is  reason- 
able ground  for  suspicion  (as  if  a  fellow-servant  be  one 
party),  but  there  is  not  sufficient  ground  for  a  prin- 
cipal challenge  propter  affectum. 

The  challenge  to  the  polls  is  generally  made  orally, 
and  must  be  made  before  the  juror  has  kissed  the 
book,  though  often  the  publicity  of  the  matter  is 
avoided  by  previous  intimation  of  the  objection  being 


W  34  &  35  Vict,  a  77,  b.  10. 
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made  to  the  proper  officer,  and  in  such  case  probably 
the  juror  objected  to  would  not  be  called.  How  is  the 
validity  of  the  challenge  to  be  determined  ?  If  it  is  a 
principal  challenge,  by  the  court  itself;  if  a  challenge 
for  favour,  by  two  jurors  who  have  already  been  sworn. 
But  if  the  challenge  for  favour  is  of  one  of  the  first 
two  jurors,  the  court  appoints  two  indifferent  persons, 
thence  termed  "triers,"  to  try  the  matter;  but  they 
are  superseded  as  soon  as  two  are  sworn  on  the  jury. 
Witnesses  may  be  called  to  support  or  defeat  the 
challenge,  and  the  person  objected  to  also  may  be 
examined,  but  not  asked  questions  which  tend  to  his 
discredit.  It  should  be  noticed  that,  as  a  rule,  a  person 
may  challenge  himself,  upon  which  he  may  be  exa- 
mined on  oath  as  to  the  cause.  So  the  sheriff  may 
suggest  the  objection  to  his  array  on  the  ground  of 
his  relationship,  &c. 

The  Crown  may  order  any  number  of  persons  called  Exclusion  of 
as  jurors  to  stand  by,  and  has  not  to  shew  any  cause  cwb.  7 
for  excluding  them,  until  the  panel  has  been  gone 
through  and  it  appears  that  there  will  not  be  left 
enough  jurors  without  those  ordered  to  stand  by  (u). 

So  much  for  challenges  for  cause,  to  the  number  of 
which  there  is  no  limit,  and  the  rules  as  to  which  are 
generally  alike  both  in  criminal  and  civil  cases.  But 
there  is  another  kind  of  challenge  known  to  the 
criminal  law  alone. 

Peremptory  Challenge. — In  felonies  the  prisoner  is  Peremptory   , 
allowed  to  arbitrarily  challenge,  and  so  exclude,  ftc     euge* 
certain  number  of  jurors  without  shewing  any  cause  at 
all.     He  cannot  claim  this  right  in  misdemeanors  (x) ; 

(u)  v.  ManatU  v.  Jfc,  27  L.  J.  (M.C.)  4. 

(x)  "  It  iB  equally  absurd  that  in  the  case  of  a  trifling  theft  the  pri- 
soner should  have  the  right  of  peremptorily  challenging  twenty  jurors, 
whilst  a  man  accused  of  perjury  might  see  his  bitterest  enemy  in  the 
jury  box,  and  be  unable  to  get  rid  of  him  as  a  juror,  unless  he  could 
give  judicial  proof  of  his  enmity." — Fits,  St.  100. 
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Number  of 
peremptory 

challenge*. 


but  it  is  usual,  on  application  to  the  proper  officer,  for 
him  to  abstain  from  calling  any  name  objected  to  by 
the  prosecution  or  defendant  within  reasonable  limits ; 
and  this  course  has  been  sanctioned  by  the  court  (y). 

The  defendant  may  peremptorily  challenge  to  the 
number  of  thirty-five  in  treason,  except  in  that  treason 
which  consists  of  compassing  the  Queen's  death  by  a 
direct  attempt  against  her  life  or  person  (z).  In  such 
excepted  case,  in  murder,  and  all  other  felonies,  the 
number  is  limited  to  twenty  (a).  If  challenges  are 
made  beyond  the  number  allowed,  those  above  the 
number  are  entirely  void,  and  the  trial  proceeds  as  if 
no  such  extra  challenge  had  been  made  (b). 


The  court  itself  may  take  out  of  the  panel  the 
names  of  any  jurors  and  insert  others  where  such  a 
course  is  necessary  (c). 

If  a  sufficient  number  of  jurors  do  not  appear,  or  if 
by  means  of  challenges  or  exemptions  a  sufficient 
number  of  unexceptionable  ones  do  not  remain,  either 
side  may  pray  a  tales,  that  is,  a  supply  of  such  men  as 
are  summoned  upon  the  panel,  in  order  to  make  up  the 
deficiency  (generally  from  the  bystanders,  tales  de  cir- 
cumstantibus) ;  but  this  course  seems  to  require  a  war- 
rant from  the  attorney-general  (d).  The  usual  course, 
however,  at  the  assizes,  is  for  the  judge  to  order  the 


(y)  The  reasons  which  Blackstone  assigns  are  (i)  As  every  one  must 
be  sensible  what  sudden  impressions  and  unaccountable  prejudices  we 
are  apt  to  conceive  upon  the  bare  looks  and  gestures  of  another,  and 
how  necessary  it  is  that  a  prisoner  should  have  a  good  opinion  of  his 
jury,  the  want  of  which  might  totally  disconcert  him  ;  the  law  wills  not 
that  he  should  be  tried  by  any  one  against  whom  he  has  conceived  a  pre- 
judice, even  without  being  able  to  assign  a  reason  for  such  dislike.  (2) 
because,  upon  challenges  for  cause  shewn,  if  the  reason  assigned  prove 
insufficient  to  set  aside  the  juror,  perhaps  the  bare  questioning  his  in- 
difference may  sometimes  provoke  a  resentment. — 4  Bl.  353. 

(2)  39  &  40  Geo.  3,  c.  93. 

(a)  6  Geo.  4,  c.  50,  s.  29. 

(b)  7  &  8  Geo.  4,  c.  28,  s.  3. 

(c)  6  Geo.  4,  c.  50,  s.  2a 

(d)  2  Hawk.  c.  41,  s.  18 ;  4  BL  355  ;  Arch.  169. 
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sheriff  to  return  a  new  panel  instant  er,  without  further 
precept;  and  at  sessions,  for  the  justices  to  issue  a 
special  precept  commanding  the  sheriff  to  return  a 
sufficient  number  of  jurors  immediately. 

When  the  jury  have  once  been  sworn  they  cannot  Conduct  of 
leave  the  box  without  the  leave  of  the  court,  and  then  e  Jury* 
only  in  company  with  some  officer  of  the  court  If,  in 
consequence  of  being  unable  at  once  to  come  to  a 
conclusion,  they  obtain  leave  to  withdraw  in  order  to 
consider  their  verdict,  they  are  kept  apart  from  any 
one,  under  the  charge  of  an  officer,  who  is  sworn  not  to 
speak  to  them  (except  to  ask  them  whether  they  have 
agreed),  or  suffer  any  one  else  to  do  so.  Their  verdict 
will  be  set  aside  if  they  speak  with  any  one  interested, 
or  cast  lots  as  to  which  way  they  shall  decide.  In 
these  and  other  cases  of  delinquency  they  may  be 
fined.  By  leave  of  the  court  they  may  have  reasonable 
refreshment  (e).  If  the  trial  is  adjourned  over  night 
in  treason  or  felonies,  the  jury  retire  in  custody  of  the 
sheriff  and  his  officer,  who  are  sworn  to  keep  them 
together.  In  misdemeanors  they  are  allowed  to  go 
home  on  engaging  not  to  listen  to  anything  spoken  to 
them  as  to  the  case  under  trial.  If  during  the  trial, 
before  verdict  is  given,  one  of  the  jury  dies,  or  is  taken 
so  ill  that  he  is  not  able  to  proceed  with  the  trial,  or 
without  permission  leaves  the  box  (/),  the  jury  is  dis- 
charged and  a  new  one  sworn  to  try  the  case.  Of 
course  in  such  an  event  the  remaining  eleven  may,  and 
most  frequently  will,  be  in  the  new  jury. 

We  have  been  hitherto  referring  to  common  juries.  Special  juries. 
But  as  in  civil,  so  in  criminal  cases,  special  juries  are 
sometimes  summoned.     But  this  is   only  in   misde- 
meanors, where  the  record  is  in  the  Queen's  Bench 
Division,  and   only  by   permission   of   the   court  on 


(*)  v.  33  &  34  Vict.  c.  77,  s.  23. 
{f)R  v.  Wood,  10  Cox,  573. 
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motion  of  either  the  prosecutor  or  the  defendant  The 
party  applying  for  a  special  jury  must  pay  the  extra 
fees  and  expenses,  unless  the  court  certifies  that  it  was 
a  proper  case  to  be  tried  by  a  special  jury.  These 
jurors  are  taken  from  a  higher  class  than  common 
jurors,  their  qualifications  being  determined  by  sta- 
tute (g).  The  instances  of  the  trial  of  a  criminal  case 
by  a  special  jury  are  so  rare,  that  we  need  not  enter 
into  further  particulars. 

jury  <jie  Another  exceptional  form  of  jury  was,  until  lately, 

li^w*1'  sometimes  demanded;  a  jury  de  medietate  lingua. 
Formerly,  in  cases  of  felony  or  misdemeanor,  but  not 
of  treason,  an  alien  might  claim  his  right  to  be  tried 
by  a  jury,  half  of  whose  number  were  aliens,  or,  at  least, 
if  not  half,  as  many  as  the  town  or  place  could  furnish. 
But  this  privilege  was  taken  away  by  the  Naturaliza- 
tion Act,  1870  (A) ;  and  now  an  alien  is  tried  as  if  he 
were  a  natural  born  subject  (t). 


iff)  33  *  34  Vict  a  77,  ■•  6. 
(*)  33  *  34  Vict  a  14,  ■.  5. 

(t)  We  have  already  referred  to  another  case  of  a  so-called  jury  de 
medietate  lingua,  v.  p.  314. 
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CHAPTER    XIV. 

THE   HEARING. 

The  full  complement  of  jurors  having  been  obtained,  Swearing  the 
they  are  sworn ;  or,  if  any  of  them  on  conscientious Jury' 
grounds  object  to  the  oath,  they  make  the  statutory 
declaration  (J).  The  oath,  and  mode  of  taking  it,  differ 
slightly  in  felonies  and  in  misdemeanors.  In  felonies, 
each  juror  is  sworn  separately  in  the  following  terms : 
"  You  shall  well  and  truly  try,  and  true  deliverance  make, 
between  our  sovereign  lady  the  Queen  and  the  prisoner 
at  the  bar,  whom  you  shall  have  in  charge,  and  a  true 
verdict  give  according  to  the  evidence.  So  help  you 
God"  In  misdemeanors,  four  take  hold  of  the  book  at 
the  same  time,  and  four,  or  sometimes  all,  are  sworn 
together.  The  oath  is :  "  You  shall  well  and  truly  try 
the  issue  joined  between  our  sovereign  lady  the  Queen 
and  the  defendant,  and  a  true  verdict  give  according  to 
the  evidence.    So  help  you  God  "  (k). 

After  the  jury  are  sworn,  in  cases  of  treason  or  Proceedings  at 
felony,  the  crier  at  the  assizes  makes  the  following  e  e*nns* 
proclamation :  "  If  any  one  can  inform  my  lords  the 
Queen's  justices,  the  Queen's  attorney-general,  or  the 
Queen's  Serjeant,  ere  this  inquest  taken  between  our  sove- 
reign lady  the  Queen,  and  the  prisoners  at  the  bar,  of 
any  treason,  murder,  felony,  or  misdemeanor,  committed 


(i)  30  *  31  Vict,  c  35,  a.  8. 

{k)  v.  Fits.  St  p.  57,  as  to  the  historical  cause  of  this  distinction,  the 
terms  of  the  oath  in  a  misdemeanor  shewing  the  resemblance  of  pro- 
cedure in  a  misdeameanor  to  that  in  a  civil  action  ;  that  in  felony  re- 
minding us  of  the  days  "  when  the  jury  were  both  judges  and  witnesses, 
who  reported  on  the  prisoner's  guilt  or  innocence  of  their  own  know- 
ledge/ 
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or  done  by  them,  or  any  of  them,  let  him  come  forth,  and 
he  shall  be  heard ;  for  the  prisoners  stand  at  the  bar 
upon  their  deliverance"  The  clerk  of  arraigns  or  of 
the  peace,  having  called  the  prisoner  to  the  bar,  says  to 
the  jury  :  "  Gentlemen  of  the  jury,  the  prisoner  stands 
indicted  by  the  name  of  John  Styles,  for  that  he  on 
the  (reciting  the  substance  of  the  indictment).  Upon 
this  indictment  he  has  been  arraigned,  and  upon  his 
arraignment  he  has  pleaded  that  he  is  not  guilty ;  your 
charge,  therefore,  is  to  inquire  whether  he  be  guilty  or 
not  guilty,  and  to  hearken  to  the  evidence"  In  mis- 
Conrse  of  demeanors,  the  jury  are  not  thus  charged.  The  counsel 
&c  '    for  the  prosecution  now  opens  the  case  to  the  jury, 

stating  the  principal  facts,  which  the  prosecution  intend 
to  prove.  He  then  calls  his  witnesses ;  who,  having 
been  sworn,  are  examined  by  him,  and  then  subjected 
to  cross-examination  by  the  counsel  for  the  defence ; 
or,  if  the  prisoner  is  not  defended  by  counsel,  to  any 
questions  which  the  prisoner  may  put  to  them.  The 
counsel  for  the  prosecution  may  re-examine  on  matters 
referred  to  in  the  cross-examination.  The  court  also 
may,  at  any  time,  interpose,  and  ask  questions  of  the 
witnesses.  After  the  case  for  the  prosecution  is  closed, 
it  is  ascertained  whether  the  defence  intend  to  call  any 
witnesses.  If  they  do  not,  the  counsel  for  the  prosecu- 
tion may  address  the  jury  a  second  time  in  support  of 
his  case,  for  the  purpose  of  summing  up  the  evidence 
against  the  prisoner  (I) ;  but  this  right  will  be  exer- 
cised only  in  exceptional  cases,  as  where  the  evidence 
materially  differs  from  the  counsel's  instructions.  But 
if  the  prisoner  has  witnesses  whom  he  wishes  to  call, 
his  counsel  opens  the  case  for  the  defence,  and  calls 
these  witnesses  in  support  thereof.  They  also  are 
subject  to  cross-examination  by  the  counsel  for  the 
prosecution,  and  re-examination  by  the  counsel  for  the 
defence  on  this  cross-examination.     The  counsel  for 


(l)  28  Vict.  c.  18,  s.  2. 
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the  prisoner  is  now  entitled,  at  the  close  of  the  exami- 
nation of  his  witnesses,  to  sum  up  his  evidence  (m). 

After  this  address  by  the  counsel  for  the  defence,  the 
counsel  for  the  prosecution  has  the  right  of  reply.  This 
is  in  consequence  of  the  defence  having  adduced  evi- 
dence, written  or  parol,  in  defence  (but  mere  evidence 
to  character  has  not,  in  practice,  this  result) ;  for  if  he 
has  not  done  so,  the  address  of  the  counsel  for  the 
defence  is  the  last.  There  is,  however,  one  exception. 
When  the  Attorney-General,  or  some  one  else  as  his 
representative,  is  prosecuting,  he  has  the  right  of  reply, 
although  no  evidence  has  been  adduced  for  the  de- 
fence (n).  If  two  prisoners  are  jointly  indicted  for  the 
same  offence,  and  only  one  calls  witnesses,  the  counsel 
for  the  prosecution  has  the  right  to  reply  generally ; 
but  not  if  the  offences  are  separate  and  the  prisoners 
might  have  been  separately  indicted  (0).  If  the  pri- 
soner is  not  defended  by  counsel,  he  may  cross-examine 
the  witnesses  for  the  prosecution  and  examine  his  own 
witnesses ;  and,  at  the  end  of  such  examination,  address 
the  jury  in  his  own  defence  (p).  And  if  one  only  of 
two  prisoners  jointly  indicted  is  defended  by  counsel, 
the  undefended  one  may  cross-examine  and  examine  as 
above,  and  make  his  statement  to  the  jury  before  or  after 
the  address  of  the  counsel  for  the  other,  as  the  court 
thinks  fit  If  the  prisoners  jointly  indicted  are  defended 
by  different  counsel,  each  counsel  cross-examines,  and 
addresses  the  jury  in  order  of  seniority  at  the  bar ;  or, 
if  the  judge  thinks  desirable,  in  order  of  the  names  of 
the  prisoners  on  the  indictment  (q).  If  a  prisoner 
defended  by  counsel  wishes  to  address  the  jury  and 
examine  and  cross-examine  witnesses,  he  may  do  so ; 
and  his  counsel  may  argue  points  of  law,  and  suggest 


(m)  28  Vict,  c.  18,  b.  2. 
(n)  R.  v.  Toakley,  10  Cox,  406. 
(0)  R.  v.  Jordan,  9  C.  &  P.  1 18. 
(p)  See  Appendix  to  this  chapter. 

(5)  Arch.  172.    But  this  point  does  not  seem  to  be  clearly  settled. 
R.  v.  Meadow*,  2  Jar.  (N.S.)  718.     R.  v.  Hdman,  3  Jur.  (N.S.)  722. 
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questions  to  him  in  cross-examination ;  but  he  cannot 
have  counsel  to  examine  and  cross-examine  witnesses, 
and  reserve  to  himself  the  right  of  addressing  the 
jury  (r)- 

Nevertheless  he  has  sometimes  been  allowed  to  do 
so.  In  some  cases  the  prisoner,  though  represented  by 
counsel,  has  been  unconditionally  allowed  to  make  a 
statement  (s).  In  another  case  the  judge  intimated 
that  he  would  always  allow  the  prisoner  to  make  his 
own  statement,  in  addition  to  his  counsel's  speech,  but 
would  at  the  same  time  give  the  prosecution  a  right 
of  reply  (t).  As  to  the  practice  of  allowing  counsel 
defending  a  prisoner  to  make,  in  his  address  to  the 
jury,  a  statement  of  facts  not  intended  to  be  proved, 
it  has  varied.  In  one  case  counsel  was  not  allowed  to 
do  so,  without  giving  the  prosecution  the  right  to  reply 
(u).  In  another  and  more  recent  case  the  late  Lord 
Chief  Justice  allowed  the  prisoner's  counsel  to  do  so 
without  any  such  condition,  observing  that  the  prisoner's 
counsel  stood  in  the  place  of  the  prisoner,  and  was  en- 
titled to  say  anything  which  the  prisoner  might  say, 
for  which  he  would  be  entitled  to  consideration  and 
credence,  if  consistent  with  the  rest  of  the  evidence 
(v).  Relying  on  this  case,  Mr.  Russell,  Q.C.,  in  the  trial 
of  O'Donnell  endeavoured  to  do  the  same  thing.  The 
Attorney-General  objected  but  afterwards  withdrew  the 
objection.  After  this  trial  a  correspondence  took  place 
between  the  Attorney-General  and  Lord  Coleridge, 
L.C.J.,  in  which  the  latter  states  that  at  a  meeting  of 
the  judges  held  in  the  Queen's  Bench  room  on  the  26th 
November  1881,  the  following  resolution  was  come  to, 
viz. :  "  That  in  the  opinion  of  the  judges  it  is  contrary 


(r)  R  v.  White,  3  Camp.  97. 

(#)  R  v.  Dyer,  1  Cox,  113  ;  R  v.  Afaneam,  2  F.  &  F.  64;  R  v. 
William*,  1  Cox.  363. 
(0  Per  Cave  J.  in  A  v.  Lowe,  Liverpool  Assises,  May  1882. 
(«)  R  ▼.  Butcher,  2  Mood,  &  Bob.  228  (per  Coleridge,  J.) 
(v)  R  v.  Weston,  14  Cox,  346. 
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to  the  administration  and  practice  of  the  criminal  law, 
as  hitherto  allowed,  that  counsel  for  prisoners  should 
state  to  the  jury,  as  alleged  existing  facts,  matters 
which  they  have  been  told  in  their  instructions,  on  the 
authority  of  the  prisoner,  but  which  they  do  not  pro- 
pose to  prove  in  evidence  (w). 

It  will  simplify  matters  if  we  tabulate  the  steps  in  Order  of  pro- 
the  various  cases  which  may  occur.  Shearing. 

i   The  prisoner  defended  by  counsel,  and  adducing 
evidence  in  defence. 

Counsel  for  prosecution  opens  his  case. 

Counsel  for  prosecution  examines  his  witnesses, 
who  may  be  then  cross-examined  and  re-exa- 
mined. 

Counsel  for  defence  opens  his  case. 

Counsel  for  defence  examines  his  witnesses,  who 
may  be  then  cross-examined  and  re-examined. 

Counsel  for  defence  sums  up  his  case. 

Counsel  for  prosecution  replies. 

ii.  Prisoner  defended  by  wimsel,  but  not  adducing 
evidence. 

Counsel  for  prosecution  opens  his  case. 

Counsel  for  prosecution  examines  his  witnesses, 
who,  &c. 

Counsel  for  prosecution  sums  up  his  case  (x). 

Counsel  for  defence  addresses  the  jury. 

(10)  v.  the  Weekly  Notes  of  the  Law  Journal,  Law  Timet,  &c. 
,    (x)  v.  p.  396. 
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iii.  Prisoner  not  defended  by  counsel,  but  adducing 
evidence. 

Counsel  for  prosecution  opens  his  case. 

Counsel  for  prosecution  examines  his  witnesses, 
who,  &c. 

Prisoner  examines  his  witnesses,  who,  &c. 

Prisoner  addresses  the  jury. 

Counsel  for  prosecution  replies. 

iv.  Prisoner  not  defended  by  counsel,  and  not  ad- 
ducing evidence. 

Counsel  for  prosecution  opens  his  case. 

Counsel  for  prosecution  examines  his  witnesses, 
who,  &c. 

Prisoner  addresses  the  jury. 

The  summing       The  only  other  proceeding  before  the  jury  consider 
up#  their  verdict  is  the  summing-up  by  the  judge,  or,  at 

the  sessions,  by  the  chairman  or  recorder.  The  object 
of  this  is  to  explain  the  law  as  applicable  to  the  case 
under  trial,  and  to  marshal  the  evidence  so  that  it  may 
be  more  readily  understood  and  remembered  by  the 
jury.  He  first  states  to  them  the  substance  of  the 
charge  against  the  prisoner ;  he  then,  if  necessary,  ex- 
plains to  them  the  law  upon  the  subject ;  he  next  reads 
the  evidence  which  has  been  adduced  in  support  of  the 
charge,  making  occasionally  such  observations  as  may 
be  necessary  to  connect  the  evidence,  to  apply  it  to  the 
charge,  and  to  render  the  whole  plain  and  intelligible 
to  the  jury ;  he  then  states  the  defence,  and  the  evi- 
dence given  on  the  part  of  the  defendant;  and  he 
usually  concludes  by  telling  the  jury  that,  if  upon  con- 
sidering the  whole  of  the  evidence  they  entertain  a  fair 
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and  reasonable  doubt  of  the  guilt  of  the  prisoner,  they 
should  give  the  prisoner  the  benefit  of  that  doubt,  and 
acquit  him  (y). 

APPENDIX  (Fitz.  St.  196). 

"  The  common  run  of  criminal  trials  passes  some-  Examination 
what  thus :  Ten  or  twelve  awkward  clowns,  '  looking/  by  the 
as  an  eminent  advocate  once  observed, '  like  overdriven  £JJ^ll6^,  a 
cattle/  are  crowded  together  in  the  dock.     Their  minds 
are  confounded  by  formulas  about  challenging  the  jury, 
standing  on  their  deliverance,  and  pleading  to  the  in- 
dictment :  the  case  is  opened,  and  the  witnesses  called 
by  a  man  to  whom  the  whole  process  has  become  a 
mere  routine,  and  whose  very  coolness  must  confuse 
and  bewilder  ignorant  and  interested  hearers.     After 
the  witness  has  been  examined,  comes  a  scene  which 
most  lawyers  know  by  heart,  but  which  I  can  never 
hear  without  pain.     It  is  something  to  the  following 
effect : — 

" Judge. — 'Do  you  wish  to  ask  the  witness  any 
questions  ? ' 

"  Prisoner. — '  Yes,  sir.  I  ask  him  this,  my  lord.  I 
was  walking  down  the  lane  with  two  other  men,  for  I'd 
heard ' 

"Judge. — 'No,  no,  that's  your  defence.  Ask  him 
questions.  You  may  say  what  you  please  to  the  jury 
afterwards ;  but  now  you  must  ask  him  questions.' 

"  In  other  words,  the  prisoner  is  called  upon,  with- 
out any  previous  practice,  to  throw  his  defence  into  a 
series  of  interrogatories,  duly  marshalled,  both  as  to 


(y)  Arch.  Q.  S.  619.  In  an  American  case  it  has  been  decided  that 
a  judge  inay,  when  the  evidence  is  clear  and  uncontradicted,  and  the 
character  of  the  witnesses  unshaken,  tell  the  jury  that  it  is  their  duty 
to  coovict.     Commonwealth  v.  Magee,  12  Cox,  549. 

The  summing  up  of  the  judge  "  may,  and  generally  does,  indicate  his 
opinion,  but  it  is  an  opinion  which  is  the  result  of  the  evidence  laid 
before  him,  and  not  of  an  independent  inquiry." — Fitz.  St.  161. 

2   C 
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the  persons  to  be  asked  and  as  to  the  subjects  to  be 
inquired  into ;  an  accomplishment  which  trained  law- 
yers often  pass  years  in  acquiring  imperfectly.  After 
this  interruption  has  occurred  three  or  four  times  in 
the  course  of  a  trial,  the  prisoner  is  not  unfrequently 
reduced  to  utter  perplexity  and  forgetfulness,  and 
thinks  it  respectful  to  be  silent/' 


(    403    ) 


CHAPTER  XV. 

THE     WITNESSES. 

Formerly  many  more  classes  of  persons  were  excluded,  Grounds  of 
as  incompetent,  from  giving  evidence,  than  are  at  the  ^w'reduoeiL 
present  day.  An  objection  to  the  testimony  of  a  wit- 
ness generally  operates  in  another  way  now.  Instead 
of  excluding  it  altogether,  the  objection  weakens  the 
testimony  and  prevents  the  jury  from  placing  ordinary 
credit  in  it ;  at  the  same  time  giving  them  the  oppor- 
tunity of  gathering  therefrom  as  much  truth  as  possible. 
Thus,  it  has  been  provided  by  statute  that  no  person 
offered  as  a  witness  shall  be  excluded  by  reason  of  in- 
capacity from  crime  or  interest  from  giving  evidence  (z) ; 
two  grounds  of  incompetency  which  formerly  prevailed. 
However,  even  now  a  person  under  sentence  of  death  is 
incapable  of  giving  evidence  (a). 

The   forms   of   incompetency    at   present  existing  Forms  of  in- 

competency. 

are : — 

i.  Incompetency  of  the  accused,  and  the  wife  or 
husband. 

2.  Incompetency  from  want  of  understanding. 

3.  Incompetency  on  account  of  the  relationship  of 
legal  adviser. 

Though  incompetency  from  want  of  religious  belief 
may  be  regarded  as  a  thing  of  the  past,  it  is  important 
to  notice  it. 


(z)  6  &  7  Vict.  e.  85,  b.  1. 
(a)  R,  t.  Webb,  11  Cos,  133. 
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I.  Incompetency  of  accused,  and  the  wife  or  husband. 

incompetency  It  is  a  general  principle  of  English  law  that  no  one 
accarod^con-  *s  bound  to  criminate  himself  (nemo  tenetur  prodere 
iort-  seipsum).     In  other  words,  the  accused  cannot  be  exa- 

mined as  a  witness  either  for  the  prosecution  or  the 
defence.  It  is  obvious  that  if  he  were  examined  as  a 
witness  in  his  own  defence,  being  subjected  also  to 
cross-examination  by  the  counsel  for  the  prosecution, 
he  might  be  compelled  to  answer  questions  which 
would  criminate  himself  (6).  There  are  one  or  two 
exceptions  to  this  principla  One  case  referred  to  is 
under  the  Merchant  Shipping  Act,  1875  (c),  where  it 
is  provided  that  one  accused  of  sending  an  unseaworthy 
ship  to  sea  may  give  evidence  in  the  same  manner  as 
any  other  witness,  for  the  purpose  of  shewing  that  he 
used  all  reasonable  means  to  make  and  keep  the  ship 
seaworthy,  &c.  (d).  So  also  a  person  charged  with 
buying  or  receiving  arms,  equipments,  &<x,  from  a 
soldier,  or  the  husband  or  wife  of  such  person,  may 
be  a  witness  («). 

In  some  cases  a  wrongdoer  is  not  excused  from 
answering  questions  on  the  ground  that  his  answer 
may  tend  to  criminate  himself ;  but  on  his  making  full 
disclosure  he  is  shielded  from  all  ill  consequences ;  for 
example,  17  &  18  Vict  c.  38,  s.  5. 

Fellow.  Defendants  jointly  indicted  and  given  in  charge  to 

Sot beodied  fcke  jury,  and  being  tried  together,  cannot  be  called  as 
m  witness,      witnesses  for  or  against  each  other.     But,  as  we  have 


(0)  The  interrogation  of  prisoners,  subject  to  certain  provisions,  is 
recommended  by  Sir  James  Stephen.  See  Gen.  View  Crim.  Law,  189, 
where  the  whole  subject  is  entered  into,  and  where  the  system  of  non- 
interrogation  is  shewn  to  be  of  modern  date.  The  reader  will  remem- 
ber that  the  interrogation  of  prisoners  is  one  great  feature  of  French 
criminal  procedure. 

(c)  38  &  3Q  Vict.  c.  88,  s.  4  ;  v.  p.  147. 

(d)  The  first  instance  in  modern  times  of  a  prisoner  being  examined 
occurred  at  the  Liverpool  Spring  Assizes,  1876,  when  the  innovation  gave 
rise  to  some  very  severe  condemnatory  remarks  by  Mr.  Justice  Brett. 

(e)  42  &  43  Vict.  c.  33,  s.  149  j  v.  p.  63. 
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seen  (f),  the  course  is  sometimes  adopted  of  applying 
for  an  acquittal  of  one  of  the  co-defendants,  in  order  to 
make  him  a  witness  for  the  prosecution,  and  the  other 
defendants  cannot  object  to  this  (#).  If  a  second  person 
is  indicted  with  the  design  of  closing  his  mouth  and 
preventing  him  from  giving  evidence,  the  court  may 
direct  his  acquittal,  if  there  is  no  evidence  to  affect 
him,  or  may  order  him  to  be  tried  separately,  so  that 
his  testimony  may  be  admitted.  A  defendant  who  has 
pleaded  guilty  may  be  examined  as  a  witness  for  or 
against  his  co-defendants,  even  before  he  has  received 
sentence. 

Husband  and  wife. — In  treating  of  the  evidence  of  a  incompetency 

...  .  l.iii  i  .    ©*  accused  ■ 

wife,  it  may  be  understood  that  the  same  rules,  mutatis  contort 
mutandis,  apply  to  the  evidence  of  a  husband. 

As  a  rule  the  wife  cannot  be  a  witness  for  or  against 
her  husband.  Not  only  this,  but  she  cannot  be  a 
witness  for  any  other  person  indicted  jointly  with  her 
husband,  where  her  testimony  would  tend  to  her 
husband's  acquittal,  though  only  remotely,  as,  for 
instance,  merely  by  shaking  the  evidence  of  a  witness  (A). 
And  if  several  prisoners,  jointly  indicted,  are  being 
tried  together,  the  wife  of  one  of  them  cannot  be  called 
as  a  witness  for  or  against  any  of  the  prisoners  (i).  But 
to  bring  the  case  under  this  incompetency  or  exception, 
the  parties  must  have  been  actually  married;  mere 
cohabitation  will  not  suffice. 

There  are  a  few  exceptions  to  this  principle,  one  of  Exception*, 
which  is  doubtful. 

(a.)  In  high  treason  it  is  said  that  husband  and 


(/)v-P-  374. 

{g)  R.  v.  Rowland,  Ry.  &  M.  401. 

(h)  R.  v.  Smith,  1  Mood.  C.  C.  289. 

(i)  J2.  v.  Thompson,  L.  R.  1  C.  C.  R.  377  ;  41  L.  J.  (M.C.)  112. 
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wife  may  be  witnesses  against  each  other,  but  no  in- 
stance can  be  given  (/). 

(b.)  In  cases  of  personal  injury  (e.g.,  assault)  by 
husband  to  wife,  and  vice  veritiL 

(c.)  In  indictments  or  proceedings  for  the  purpose 
of  trying  or  enforcing  a  civil  right  only  (k). 

(d.)  On  proceedings  before  a  court  of  summary  juris- 
diction under  the  Army  Discipline  Act,  1879,  for  the 
offences  of  buying  from  soldiers,  or  being  unlawfully 
in  possession  of  regimental  arms,  equipments,  &c.  (I) 

(e.)  And  now  under  the  Married  Women's  Property 
Act,  in  criminal  proceedings  under  that  Act  taken  by 
a  husband  or  wife  against  the  other,  he  or  she  is  com- 
petent to  give  evidence  against  the  other  (in). 

In  bigamy,  of  course  the  so-called  second  wife  is  a 
competent  witness ;  also  in  forcible  abduction  and 
marriage,  the  marriage  here  being  invalid,  the  parties 
may  give  evidence  against  each  other. 

No  other  relationship  entitles  to  exemption.  Parents 
and  children,  brothers  and  sisters,  masters  and  servants 
may  be,  and  constantly  are,  called  to  give  evidence  for 
or  against  each  other. 

2.  Incompetency  from  want  of  understanding. 

incompetency       Generally  the  same  rules  which  serve  to  render  a 
0  l  oti*         person  incapable  of  committing  a  crime,  apply  to  ex- 
clude a  person  from  being  a  witness.     Thus  an  idiot  or 
a  lunatic,  unless  in  an  interval  of  sanity,  is  incom- 


(j)  v.  Rose.  127.     J?,  v.  Griggt  T.  Raym.  1  (an  obiter  dictum). 

(k)  40  Vict  c.  14,  s.  1  ;  v.  p.  440,  n. 

(I)  42  &  43  Vict  c.  33,  8.  149  ;  ▼.  pp.  63,  391. 

(m)45  k  46  Vict  c.  75,  a.  12. 
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petent,  it  being  the  province  of  the  court  to  ascertain 
whether  a  person  is  able  to  understand  the  nature  of 
an  oath  and  to  give  evidence.  Persons  deaf  and  dumb, 
or  dumb  only,  may  give  evidence  through  an  inter- 
preter. 

As  to  children,  the  rule  is  somewhat  different  from  Children, 
that  which  prevails  when  the  question  is  whether  the 
child  is  responsible  for  its  acts.  An  infant  under  the 
age  of  seven  is  incapable  of  committing  a  crime,  but  it 
is  competent  to  give  evidence  at  any  age,  if  it  satisfies 
the  test,  namely,  if  it  has  sufficient  intelligence  to 
understand  the  nature  and  obligation  of  an  oath  (n). 
The  judge  frequently,  before  allowing  a  child  to  be 
sworn,  questions  it  as  to  its  belief  in  God,  knowledge 
of  the  consequences  of  telling  a  lie,  &c. 

3 .  Incompetency  on  account  of  the  relationship  of  legal 
adviser. 

Counsel,  solicitors,  and  their  agents  are  not  obliged,  incompetency 
nor  are  they  allowed  without  the  consent  of  their  2dVifer. 
clients,  to  give  evidence  of  communications,  written  or 
parol,  made  to  them  by  their  clients  in  their  pro- 
fessional capacity.  And  it  is  not  material  whether  the 
communications  were  made  in  the  case  under  trial,  or 
not,  nor  whether  the  client  be  a  party  to  the  cause. 
But  of  course  they  may  be  witnesses  on  points  which 
do  not  come  within  the  sphere  of  professional  confiden- 
tial communications;  for  example,  to  prove  their 
client's  handwriting  or  his  identity.  This  privilege 
does  not  apply  to  a  medical  attendant,  a  conveyancer, 
a  priest,  nor  indeed  to  any  others  than  those  mentioned 
above. 

In  some  cases  the  court  will  not  compel  or  allow  the  Certain  fact* 

not  disclosed. 

(n)  v.  Fitz.  St  287,  as  to  the  evidence  of  children,  though  frequently 
based  on  imagination,  having  too  much  weight,  on  account  of  the  sym- 
pathies of  the  jury. 
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disclosure  of  a  particular  fact,  if  such  disclosure  may 
be  of  detriment  to  the  public  service,  and  does  not 
bear  directly  upon  the  matter  in  question,  for  example, 
evidence  disclosing  the  channels  through  which  infor- 
mation reaches  the  government  (0). 

Incompetency  from  want  of  religious  belief  (p). 

Religious  Formerly  a  person  who  had  no  religious  belief  which 

competence?  he  deemed  binding  upon  his  conscience  to  speak  the 
truth  upon  oath  could  not  be  a  witness.  But  now  this 
incompetency  appears  to  have  been  done  away  with  by 
a  recent  statute  (q),  which  provides  that  those  who 
object  to  taking  an  oath,  or  are  objected  to  as  incom- 
petent to  take  an  oath,  the  court  being  satisfied  that 
the  taking  of  an  oath  would  have  no  binding  effect  on 
their  conscience,  shall  make  a  promise  and  declaration 
in  the  prescribed  form : — "  I  solemnly  promise  and 
declare  that  the  evidence  given  by  me  to  the  court  shall  be 
the  truth,  the  whole  truth,  and  nothing  but  the  truth." 
Any  person  who,  having  made  this  declaration,  wil- 
fully and  corruptly  gives  false  evidence,  is  liable  to  be 
indicted,  tried,  and  convicted  as  if  he  had  taken  an 
oath.  For  some  time  those  who  had  some  religious 
belief,  but  who  conscientiously  objected  to  oaths,  such 
as  Quakers,  Moravians,  and  Separatists,  had  been  ad- 
mitted as  witnesses  on  their  making  the  statutory  form 
of  solemn  affirmation  or  declaration  (r). 

Forms  of  oath       The  form  of  oath  varies  according  to  the  creed  of  the 

creed. 1Dg  °     witness.     In  the  case  of  an  ordinary  Christian,  the 

witness,  holding  the  New  Testament  in  his  bare  right 

hand,  is  thus  addressed  by  an  officer  of  the  court: — 

"  The  evidence  you  shall  give  to  the  court  and  jury,  sworn 


(0)  v.  Hardy  t  Cote,  24  How.  St.  Tr.  753. 

(p)  For  a  full  discussion  of  the  question,  v.  Omichund  v.  Barker, 
Willes,  538  ;  1  Smith's  Leading  Cases. 

(q)  32  &  33  Vict.  c.  68,  s.  4. 

(r)  v.  3  &  4  Wm.  4,  c  49 ;  3  &  4  Wm.  4,  c  82  ;  I  &  2  Vict,  c  77  ; 
24  &  25  Vict.  c.  66. 
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between  our  sovereign  lady  the  Queen  and  tlu  prisoner  at 
the  bar,  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth.  So  help  you  God"  He  then  kisses  the 
book.  Jews  are  sworn  on  the  Pentateuch,  keeping 
their  hats  on,  the  oath  concluding  with  "  So  help  you 
Jehovah."  In  the  case  of  others,  the  form  which  they 
consider  binding  is  resorted  to ;  thus  a  Chinese  may  be 
sworn  by  means  of  a  cracked  saucer  («). 

The  objection  to  the  competency  of  a  witness  should  Objection  to 
be  made  before  he  has  been  examined  in  chief,  unless,  of  when*madl' 
course,  the  incompetency  appears  only  on  examination. 

CREDIBILITY  OF  WITNESSES. 

As  we  have  already  seen,  instead  of  altogether  ex-  Element* 

i     ,.  .^  ,       -  j    1  •        determining 

eluding  a  witness  on  account  of  some  supposed  bias,  the  credibility 
the  course  generally  adopted  is  to  admit  his  evidence, of  wltneMei- 
allowing  the  circumstances  causing  suspicion  to  affect 
his  credibility.  The  great  canon  as  to  the  credit  of 
witnesses  is,  that  it  is  for  the  jury  to  form  their  opinion 
thereon,  as  on  any  other  fact.  "  The  credibility  of  a 
witness  is  compounded  of  his  knowledge  of  the  facts 
he  testifies,  his  disinterestedness,  his  integrity,  his 
veracity,  and  his  being  bound  to  speak  the  truth  by 
such  an  oath  as  he  deems  obligatory.  Proportioned  to 
these  is  the  degree  of  credit  his  testimony  deserves  from 
the  court  and  jury  "  (t). 

We  have  just  noticed  the  means  taken  to  secure  the 
most  stringent  obligation  by  oath  or  affirmation. 

As  to  knowledge. — It  will  be  important  to  consider  Knowledge  of 
on  what  the  witness  bases  his  conclusion ;  what  op-  W1  neMe* 
portunities  he  had  of  satisfying  himself;  what  were 
the    surrounding    circumstances,    whether  they  were 


(*)  v.  Beat,  Ev.  233. 
(f)  Arch.  233. 
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such  as  to  conduce  to  a  correct  opinion ;  for  example, 
whether  it  was  light  or  dark,  &c. 


Disinterested- 
ness of 
witnesses. 


As  to  disinterestedness. — Here  should  be  considered 
the  relationship  of  the  prisoner  and  witness,  natural  or 
otherwise ;  the  advantage  or  disadvantage  that  would 
accrue  to  the  witness  on  the  prisoner's  conviction ; 
prejudices,  quarrels,  &c.  (u). 


Veracity  of 

witnesses. 


As  to  veracity. — The  chief  mode  in  which  the  veracity 
of  a  witness  is  impeached  is  by  shewing  that  at  some 
former  time  he  has  said  or  written,  or,  what  is  more 
damaging,  sworn,  something  not  agreeing  with  or  op- 
posed to  that  which  he  now  swears.  As  to  the  manner  in 
which  he  may  thus  be  confronted  with  his  former  allega- 
tions, it  is  provided  by  28  Vict  c.  18,  that  if,  on  cross- 
examination,  a  witness  does  not  admit  having  made  a 
former  statement,  proof  may  be  given  that  he  did  make 
it ;  but  before  such  proof  can  be  given,  the  circumstances 
of  the  supposed  statement,  sufficient  to  designate  the 
particular  occasion,  must  be  mentioned  to  the  witness, 
and  he  must  be  asked  whether  or  not  he  has  made 
such  a  statement  (v).  If  the  statement  has  been  in 
writing,  he  may  be  cross-examined  as  to  it  without 
the  writing  being  shewn  to  him ;  but  if  it  is  intended 
to  contradict  him  by  the  writing,  his  attention  must, 
before  such  contradictory  proof  can  be  given,  be  called 
to  those  parts  of  the  writing  which  are  to  be  used  for 
the  purpose  of  so  contradicting  him.  But  this  does 
not  prevent  the  judge  from  inspecting  and  making 
such  use  of  the  writings  as  he  thinks  proper  (w). 
The  writing  most  frequently  used  to  impeach  the 
testimony  of  a  witness  is  his  deposition  taken  before 
the  magistrate. 


(u)  As  to  the  evidence  of  accomplices,  v.  p.  412. 
(v)  28  Vict.  c.  18,  b.  4. 
(w)  Ibid.  8.  5. 
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As  to  general  character. — It  has  been  noticed  above  Character  of 
that  a  person  is  a  competent  witness  although  he  has  Wltnei8ei- 
been  convicted  of  a  crime ;  but  of  course  that  fact  will 
carry  weight  with  the  jury.  To  weaken  the  testimony 
of  a  witness,  either  one  of  two  courses  may  be  taken. 
The  witness  may  be  cross-examined  as  to  his  delin- 
quencies, or  other  witnesses  may  be  called  to  prove 
his  generally  bad  reputation.  After  considerable  con- 
flict between  the  authorities,  it  seems  to  be  settled 
that  a  witness  may  be  asked  questions  with  regard 
to  alleged  crimes  or  other  improper  conduct;  but 
that  he  is  not  compelled  to  answer  them  if  such 
answer  would  tend  to  expose  him  to  a  criminal  charge, 
or  to  a  penalty  or  forfeiture  of  any  kind  (x).  And  the 
court  will  decide  whether  the  witness  has  shewn 
reasonable  grounds  for  believing  that  the  answer  will 
tend  to  criminate  him  (y).  But  all  other  questions 
must  be  answered,  however  strongly  they  may  reflect 
on  the  witness's  character.  And  a  denial  of  improper 
conduct  by  the  witness  is  conclusive,  and  he  cannot  be 
contradicted  by  calling  other  witnesses,  unless  of  course 
the  fact  be  relevant  to  the  issue  (2).  A  witness  may  be 
questioned  as  to  whether  he  has  been  convicted  of  a 
felony  or  misdemeanor,  and,  if  he  does  not  admit  it,  the 
cross-examining  party  may  prove  the  conviction  (a). 
In  order  to  shew  the  general  bad  character  of  the 
witness,  almost  any  question  may  be  asked  as  to  his 
past  life.  It  is  left  to  the  discretion  and  good  feeling 
of  the  bar  not  to  exceed  the  limits  required  by  the 
necessities  of  the  case,  by  wantonly  taking  away  a 
person's  character  (6).  When  other  witnesses  are 
called  to  shew  the  bad  character  of  the  witness,  the 
object  is  to  shew  that  the  former,  from  their  acquaint- 


{x)  v.  2  Taylor's  Evidence,  Part  III.  c.  3. 

for)  JL  v.  JBoyes,  30  L.  J.  (Q.B.)  301. 

(z)  Yewirit  Gate,  2  Camp.  638.  It  has  been  doubted  whether  such 
discrediting  questions  must  be  answered,  if  they  are  not  otherwise 
material  to  the  issue. 

(a)  28  Vict  c.  18.  s.  6. 

(6)  v.  Fitz.  St  296. 
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ances  with  the  latter,  are  of  the  opinion  that  he  is  not 
to  be  believed  on  oath.  But  they  may  not  be  examined 
as  to  any  particular  offences  which  are  alleged  against 
the  witness.  On  the  other  hand,  witnesses  may  be 
called  to  testify  to  the  general  good  character  of  the 
witness,  if  that  is  questioned. 

NUMBER  OF  WITNESSES. 

Cases  where         In  all  cases,  both  before  the  grand  jury  and  at  the 

more  than  one  ,    •  >■  •  ,  *j.i_  .».••  «»    .      ,         ... 

witness  is        trial,  one  witness  for  the  prosecution  is  sufficient,  with 

required.  ^he   f0H0Wing   exceptions  : 

1.  In  treason  or  misprision  of  treason  (except  where 
the  overt  act  alleged  is  the  assassination  of  the  Queen, 
or  any  direct  attempt  against  her  life  or  person)  two 
witnesses  are  required,  unless  the  prisoner  confesses. 
And  both  of  the  witnesses  must  testify  to  the  same 
overt  act  of  treason ;  or  one  of  them  to  one  overt  act, 
and  another  to  an  overt  act  of  the  same  species  of 
treason  (c).  But  of  course  collateral  facts  may  be 
proved  by  one  witness. 

2.  In  perjury  there  must  be  two  witnesses.  Both 
need  not  necessarily  directly  contradict  what  the 
accused  has  sworn;  it  will  suffice  if  the  second  cor- 
roborates in  any  material  circumstance,  by  circum- 
stantial evidence  or  otherwise,  what  the  first  has 
said  (d).  The  reason  usually  assigned  for  this  excep- 
tion is  that  otherwise  there  would  only  be  oath  against 
oath ;  but  more  probably  the  expediency  of  protecting 
witnesses,  and  thus  furthering  the  ends  of  justice,  is 
the  true  ground  (e). 


Evidence  of 
accomplices. 


It  will  be  convenient  here  to  notice  the  evidence  of 
accomplices.  Naturally  it  is  viewed  with  suspicion, 
inasmuch  as,  on  the  one  hand,  the  accomplice  may 


(c)  7  &  8  Wm,  3,  c,  3,  ss.  2,  4. 

(d)  v.  cases,  &&,  Best,  Ev.  759. 

(e)  Best,  Ev.  754. 
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hope  to  gain  favour  and  leniency  by  assisting  the 
prosecution;  on  the  other  hand,  he  will  often  be 
anxious  to  shield  his  companions.  In  practice,  though 
not  in  strict  law,  it  is  deemed  essential  that  the  evi- 
dence of  the  accomplice  should  be  corroborated  in  some 
material  part  by  other  evidence,  so  that  the  jury  may 
be  led  to  presume  that  he  has  spoken  the  truth  gene- 
rally. This  confirmatory  evidence  must  be  unim- 
peachable ;  so  that  the  evidence  of  another  accomplice 
or  his  wife  will  not  suffice.  And  the  confirmatory 
evidence  should  not  be  merely  to  the  fact  of  the  act 
having  been  committed,  but  should  extend  to  the 
identification  of  the  prisoner  with  the  party  con- 
cerned (/). 

How  is  the  attendance  of  witnesses  procured  ?  In  Attendance  of 
both  felonies  and  misdemeanors  the  witnesses  examined  **  neMe** 
are  usually  bound  over  by  recognizance  by  the  com- 
mitting magistrate  to  appear  at  the  trial  and  give 
evidence.  If  they  do  not  appear,  the  recognizances 
may  be  estreated  and  the  penalty  levied.  All  other 
witnesses  may  be  compelled  to  attend  by  subpoena. 
This  may  be  issued  either  at  the  Crown  office  in 
London,  or  by  the  clerk  of  assize,  or  clerk  of  the  peace 
at  sessions.  A  copy  of  the  writ  is  served  upon  the 
witness  personally,  the  original  writ  being  shewn  to 
him. 

If  a  written  instrument,  required  as  evidence,  is  in  Production  of 
the  possession  of  some  person,  he  is  served  with  a  ^newe1* hy 
subpoena  duces  tecum,  ordering  him  to  bring  it  with 
him  to  the  trial.  Unless  he  has  some  excuse,  allowed 
to  be  valid  by  the  court,  he  must  produce  it  at  the 
trial.  Such  lawful  excuses  are  the  following :  that 
the  instrument  will  tend  to  criminate  the  person  pro- 
ducing it ;  that  it  is  his  title-deed. 


(/)  R.  v.  Farler,  8  C.  &  P.  106. 
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Consequence*  In  tbe  event  of  the  non-appearance  of  a  witness  in 
°the°tub^ag  answer  to  a  subpoena,  he  incurs  certain  penalties.  If 
the  writ  has  been  sued  out  of  the  Crown  Office,  the 
Queen's  Bench,  upon  application,  will  grant  an  attach- 
ment for  the  contempt  of  court.  In  other  cases  the 
proceedings  must  be  by  way  of  indictment  (g).  But 
to  render  a  witness  subject  to  these  penalties,  he  must 
have  been  served  personally,  and  served  a  reasonable 
time  before  trial.  If  his  expenses  have  not  been 
tendered,  and  he  is  so  poor  as  not  to  be  able  to  go  to 
the  trial,  this  will  probably  be  allowed  by  the  court  as 
a  sufficient  excusa 

Attendance  of  If  the  witness  is  in  custody,  the  proceedings  are 
isiuciutody.  different  If  in  criminal  custody,  a  secretary  of 
state,  or  any  judge  of  the  superior  courts,  may,  on 
application  by  affidavit,  issue  a  warrant  or  order  under 
his  hand  for  bringing  up  such  person  to  be  examined 
as  a  witness  (A) ;  or  his  attendance  may  be  secured  by 
a  writ  of  habeas  corpus  ad  testificandum.  If  in  civil 
custody,  a  writ  of  hob.  corp.  ad  test,  is  obtained  upon 
motion  in  court  or  application  to  a  judge  in  chambers, 
founded  upon  an  affidavit  stating  that  he  is  a  material 
witness.  If  the  evidence  of  a  person  in  court  is  re- 
quired, he  is  bound  to  give  it,  although  he  has  not 
been  subpoenaed 

witnesses1  A  witness,  whether  subpoenaed  or  bound  over  by 

arrell!86  f r°m  recognizance,  either  to  prosecute  or  give  evidence,  is 
privileged  from  arrest  whilst  attending  the  trial  on 
every  day  of  the  assizes  or  sessions  until  the  case  is 
tried ;  also  for  a  reasonable  time  before  and  after  trial 
whilst  coming  to  or  returning  from  the  place  of  trial 

As  we  have  seen,  preventing  a  witness  from  attend- 
ing or  giving  evidence  is  a  contempt  of  court;  and 


(g)  v.  Arch.  321. 

(h)  16  &  17  Vict.  c.  30,  b.  9. 
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intimidating  a  witness  from  giving  evidence  for  the 
prosecution  is  a  misdemeanor  (t). 

As  to  witnesses*  expenses. — In  felonies,  the  court  may  Expenses  of 
order  the  payment  to  the  prosecutor  and  his  witnesses  Senp^oMcu°-r 
of  a  reasonable  sum  for  expenses,  trouble,  and  loss  of 4ion- 
time ;  and  this  whether  the  result  of  the  trial  be  a 
conviction  or  acquittal,  or  no  bill  be  found  (/).  And 
although  no  bill  be  preferred,  a  like  reasonable  sum 
may  be  ordered  to  be  paid  to  those  who  bond  fide  attend 
the  court  in  obedience  to  their  recognizances  or  sub- 
poena. The  amount  to  be  paid  for  the  attendance 
before  the  examining  magistrate  must  be  ascertained 
by  the  certificate  of  the  magistrate  granted  before  the 
trial  (k).  Further,  if  a  charge  is  made  bond  fide  on 
reasonable  and  probable  cause,  although  there  has  been 
no  committal  for  trial,  the  magistrate  before  whom  the 
accused  was  brought  and  examined  may  grant  to  any 
witness  examined  a  certificate  of  his  expenses  (I). 

In  very  many  cases  of  misdemeanor  there  is  a  like 
power  of  ordering  payment  of  witnesses'  expenses. 
The  particular  misdemeanors  will  be  found  mentioned 
in  7  Geo.  4,  c.  64,  8.  23  ;  14  &  1 5  Vict  c.  5  5,  ss.  2,  3  ; 
and  other  statutes  which  deal  with  individual  offences. 
Each  of  the  Criminal  Consolidation  Acts  provides  that 
the  court,  before  whom  any  indictable  misdemeanor 
punishable  under  such  Act  is  prosecuted  or  tried,  may 
allow  the  expenses  of  witnesses,  as  in  felony ;  and  in 
prosecutions  by  the  treasury  in  coinage  offences  shall 
allow  such  expenses  (m). 


(t)  v.  p.  96. 

[j)  7  Geo.  4,  o  64,  ss.  22,  24,  25. 

(k)  Ibid.  s.  22. 

(I)  29  &  30  Vict.  c.  52  (a  temporary  statute  since  continued  yearly). 
This  statute  applies  also  to  misdemeanors. 

(m)  24  &  25  Vict.  c.  96,  s.  121 ;  c.  97,  s.  77,  c.  98,  s.  54  ;  c.  99,  s. 
42  ;  0.  loo,  s.  77. 
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In  a  similar  manner,  in  certain  indictable  offences 
dealt  with  by  the  magistrates  in  the  exercise  of  their 
summary  jurisdiction,  the  magistrate  may  order  the 
payment  of  witnesses'  expenses  (n). 


Expenses  of 
witnesses  for 
the  defenoe. 


So  much  as  to  witnesses  for  the  prosecution.  The 
court  has,  however,  also  discretionary  power  to  order 
the  payment  of  the  expenses  of  witnesses  for  the 
prisoner  who  appear  after  having  been  bound  by 
recognizance  by  the  examining  magistrate  to  give 
evidence  (0). 


Payment  of 
costs  by  the  . 
defendant. 


In  the  event  of  a  conviction  for  treason  or  felony, 
the  court  may  order  the  prisoner  to  pay  the  whole  or 
part  of  the  costs  of  the  trial ;  and  in  cases  of  assault 
the  defendant,  on  conviction,  may  be  made  to  pay  the 
prosecutor's  costs  and  a  reasonable  allowance  for  loss 
of  time  (p).  It  will  be  remembered  that  in  cases 
under  the  Vexatious  Indictments  Act  the  prosecutor 
may,  at  the  discretion  of  the  court,  be  required  to  pay 
the  defendant's  costs  on  the  acquittal  of  the  latter  (q) ; 
and  also  that,  in  private  prosecutions  for  the  publish- 
ing of  a  defamatory  libel,  if  judgment  is  given  for 
the  defendant,  he  may  recover  costs  from  the  prose- 
cutor (r). 


(n)  42  &  43  Vict  c.  49,  s.  28. 

(o)  30  &  31  Vict.  c.  35,  s.  5. 

(P)  33  &  34  Vict  c.  23,  s.  3. 

{q)   v.  p.  360. 

(r)  6  ft  7  Vict  c.  96,  8.  8  ;  v.  p.  118. 
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CHAPTER  XVI. 

THE  EXAMINATION  OF  WITNESSES. 

This  is  a  subject  on  which,  though  a  wide  latitude  is 
allowed  to  counsel,  some  rules  may  be  laid  down  as 
directly  authorized,  others  as  developed  in  and  sanc- 
tioned by  practice. 

We  have  already  noticed  the  general  course  of  the  General  eoune 
examination  of  witnesses  («) ;  namely,  that  the  wit-  tion. 
nesses  for  the  prosecution  are  first  examined  in  chief 
by  the  counsel  for  the  prosecution,  and  then  cross- 
examined  by  the  counsel  for  the  defence ;  and  after  the 
case  for  the  prosecution  has  closed,  then  the  witnesses 
for  the  defence  are  examined  by  the  counsel  for  the 
defence,  and  cross-examined  by  the  counsel  for  the 
prosecution ;  in  each  case  the  witness  being  re-examined 
by  the  party  calling  him,  if  it  is  thought  desirable.  It 
should  also  be  remembered  that  the  court  may  at  any 
time  put  such  questions  as  it  thinks  fit  to  the  witness, 
even  after  he  has  left  the  witness-box;  and  that  if, 
after  the  counsel  has  finished  his  examination  or  cross- 
examination,  he  thinks  of  some  other  question  which 
ought  to  have  been  asked,  that  question  can  be  put 
only  through  or  by  leave  of  the  court.  Through  the 
court,  also,  are  asked  questions  which  occur  to  the 
jury. 

All  the  witnesses  whose  names  are  on  the  back  of  to»*  ***- 
the  indictment  should  be  called  by  the  counsel  for  the  be  called, 
prosecution ;  and  although  he  does  not  ask  them  any 


W  v-  P-  399. 
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question  or  even  call  them,  the  defence  may  have  them 
called,  so  that  they  may  be  subjected  to  cross-exami- 
nation. But  in  such  a  case  the  counsel  for  the  prose- 
cution may  re-examine  (t). 

Witnesses  When  any  collusion  is  suspected  among  the  witnesses, 

of  court  or  it  is  thought  that  any  of  them  will  be  influenced  by 
what  they  hear  from  counsel  or  other  witnesses,  those 
who  have  not  yet  been  examined  are  ordered  to  leave 
the  court  until  they  are  wanted,  and  after  examination 
they  are  required  to  remain  in  court  The  judge  will  do 
this,  either  at  his  own  instance,  or  on  the  application 
of  the  opposite  party.  If  the  order  be  disobeyed,  the 
witness  may  be  punished  as  for  his  contempt;  but, 
though  the  disobedience  will  be  matter  of  remark  for 
the  jury,  the  judge  has  no  right  to  reject  his  testi- 
mony (u). 


Functions,  &c.       j^  ^he  outset  it  will  be  well  to  acertain  the  position 

of  the  counsel  .  * 

for  the  pro-  of  the  counsel  for  the  prosecution  and  for  the  defence 
respectively,  their  functions  and  conduct,  their  respec- 
tive parts,  and  the  spirit  in  which  they  should  conduct 
them.  It  is  needless  to  observe  that  it  is  not  the 
object  of  the  counsel  for  the  prosecution  to  get  a  con- 
viction at  any  price.  It  is  his  duty  to  see  that  the 
case  against  the  prisoner  is  brought  out  in  all  its 
strength ;  but  it  is  not  his  duty  to  conceal,  or  in  any 
way  diminish  the  importance  of,  its  weak  points.  His 
function  is  not  to  inquire  into  the  truth,  but  to  put  for- 
ward, with  all  possible  candour  and  temperance,  that 
part  of  it  which  is  unfavourable  to  the  prisoner  (y). 

of  the  counsel       On  the  other  hand,  the  counsel  for  the  prisoner  has 

prisoner.         before  him,  as  his  object,  the  acquittal  of  the  prisoner. 

His  duty  is  to  act  as  an  advocate,  and  not  to  any 


(!)  R.  v.  Edwards,  3  Cox,  82  ;  R,  v.  BeezUn,  4  C.  &  P.  22a 
(u)  R  v.  Colley,  Moo.  k  M.  329. 
(v)  Fits.  St  160. 
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extent  as  a  judge.  He  is  to  put  himself  in  the  place 
of  the  accused,  and  so  is  not  under  any  obligations 
which  the  accused  would  not  be  under.  Tims  he  is 
not  obliged  to  divulge  facts  with  which  he  may  be 
acquainted  which  are  unfavourable  to  the  prisoner  (w). 

The  rules   as   to   examination-in-chief  and   cross-  Witness 
examination  are  generally  the  same,  whether  the  wit-  favourable  to 
ness  be  for  the  prosecution  or  the  defenca     They  are  caUinghim. 
based  upon  the  supposition  that  the  witness  called  and 
presented  by  the  party  examining  him  is  favourable  to 
his  side,  and  therefore  unfavourable  to  his  opponent. 
If  this  should  turn  out  not  to  be  the  case,  the  rules  of 
cross-examination  apply  to  the  examination  of  one  who 
thus  proves  hostile  to  the  party  producing  him. 

Hxamination-iri -Chief. — What  questions  may  be  put  Examination- 
to  a  witness  ?     In  the  first  place,  only  such  as  are  Questions 
relevant  to  the  matter  in  issue,  and  which,  if  answered  JJSJjJ^ 
in  the  way  desired  by  the  examiner,  will  tend  to  prove 
the  offence  or  defence.     Of  course,  if  circumstantial 
evidence  is  resorted  to,  greater  latitude  will  be  allowed ; 
inasmuch  as  it  is  not  so  easy  to  estimate  the  relevancy 
of  the  question. 

The  second  great  rule  is  that  leading  questions  may  Leading 
not  be  asked  in  examination-in-chief.  What  is  a  lead-  allowed, 
ing  question  ?  One  which  in  any  way  suggests  to  the 
witness  the  answer  which  the  person  asking  requires. 
Thus,  to  ask  a  witness,  "  Had  the  prisoner  a  white  hat 
on  ?"  would  be  a  leadiug  question ;  but  the  question, 
"  What  sort  of  a  hat  had  the  prisoner  on  ? "  would  not 


(w)  "  The  counsel  for  the  Grown  may  not  use  arguments  to  prove  the 
guilt  of  the  prisoner  which  he  does  not  himself  believe  to  be  just,  and 
he  is  bound  to  warn  the  jury  of  objections  which  may  diminish  the 
weight  of  his  arguments.  In  short  as  far  as  regards  his  own  evidence, 
his  speech  should  as  much  as  possible  resemble  the  summing  up  of  the 
judge.  The  counsel  for  the  prisoner  may  use  arguments  which  he  does 
not  believe  to  be  just.  It  is  the  business  of  the  jury,  after  hearing  the 
judge,  to  say  whether  or  not  they  are  just." — Fitz.  St.  1 68. 
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he.  Unless,  indeed,  the  point  to  be  proved  was 
whether  he  had  or  had  not  a  hat  on.  It  is  often  given 
as  a  test  whether  a  question  be  leading  or  not,  whether 
it  might  be  answered  by  "  Yes  "  or  "  No."  But  this  test 
is  by  no  means  decisive ;  all  questions  which  may  be  thus 
answered  not  being  leading,  and  other  questions  than 
those  which  may  be  so  answered  being  equally  leading. 
Thus  the  question,  "  Could  the  prisoner  hear  what  he 
said  ? "  is  not  leading ;  whereas  u  What  did  he  do  with 
the  purse?"  is  leading,  because  it  implies  that  the 
person  to  whom  it  relates  dealt  with  the  purse  in  some 
When  leading  way  or  other  /x\      Though  the  rule  is,  that  leading 

questions  may         ^  v  '  °  .  ° 

be  asked.  questions  may  not  be  put  in  examination-in-chief, 
there  are  certain  exceptions,  some  allowed  as  of  right* 
others  for  convenience*  sake. 

(a.)  For  the  pufpose  of  identifying  persons  or  things 
which  have  already  been  described,  the  attention  of  the 
witness  may  be  directly  pointed  to  them  (y). 

(b.)  When  a  witness  is  called  to  contradict  another, 
who  has  sworn  to  a  certain  fact,  he  may  be  asked  in 
direct  terms  whether  that  fact  ever  took  place. 

(a)  When  the  witness  is,  in  the  opinion  of  the 
judge,  hostile  to  the  party  calling  him. 

(d.)  When  the  witness  is  unable  to  answer  general 
questions  from  defective  memory,  or  the  complicated 
nature  of  the  matter  as  to  which  he  is  interrogated  (z). 

Leading  questions  are  also  not  objected  to — 

(a.)  When  merely  introductory,  so  as  to  save  time. 

(b.)  When  the  particular  matter  is  not  disputed. 
Thus,  where  a  witness  having  deposed  to  a  fact  has 
not  been  cross-examined  on  it,  questions  may  be  put 
which  assume  that  fact 

(x)  Fitz.  St.. 280. 

(?)  R  v.  Watoon,  2  Starkie,  N.  P.  C.  128. 

(2)   Best,  Ev.  802. 


THE  EXAMINATION  OF  WITNESSES.  42 1 

A  third  general  rule  is,  that  the  evidence  of  the  Witness  must 
witness  must  relate  to  what  is  immediately  within  his  hu  own™"1 
knowledge  and  recollection.     But  there  is  one  exception  knowledge 
to  this  rule.     In  matter  of  science,  skill,  travel,  &c, 
the  evidence  of  experts  is  allowed,  that  is,  persons  who 
have  a  special  kijowledge  of  the  branch  in  question 
may  be  called  to  give  their  opinion  as  to  the  conse- 
quences, &c,  of  facts  already  proved.     For  example,  if 
the  wounds  of  a  murdered  person    are    described,  a 
surgeon  may  be  asked  his  opinion  as  to  whether  they 
caused  the  death ;  but,  of  course,  it  will  be  for  the 
jury  to    determine    how    far    they  will    adopt    this 
opinion  (a).     In  accordance  with  the  general  rule,  a 
witness  is  not  allowed  to  read  his  evidence.     But  he  is 
allowed  to  refresh    his  memory  by  referring  to    any  Refreshing 
writing  made  by  himself,  or  examined  by  him,  soon  his  memory- 
after  the  event  to  which  it  refers,  provided  that  after 
he  has  thus  refreshed  his  memory  he  can  swear  to  the 
fact  from  his  own  recollection. 

A  fourth  general  rule  is,  that  the  contents  of  a  written  Contents  of 
document  cannot  be  proved  orally  if  the  document  is  document, 
capable  of  being  produced,  but  must  be  proved  by  the  how  Proved* 
document  itself.     But  if  it  be  shewn  that  it  is  lost, 
destroyed,  or  in  possession  of  the  prisoner  who  has  had 
notice  to  produce  it,  other  evidence  may  be  given  of 
its  contents  (b). 

Another  matter  to  be  noticed  is  the  hostility  of  one's  Consequences 
own  witness.     It  is  a  rule  that  a  counsel  cannot  (lis-  proving6 
credit  his  own  witness ;  it  is  also,  as  we  have  seen,  a to,tile- 
rule  that  leading  questions  may  not  be  put  in  examina- 
tion-in-chief.    But  it  is  provided  by  statute  (c)  that 
although  a  party  producing  a  witness  is  not  allowed  to 
impeach  his  credit  by  general  evidence  of  bad  charac- 


(a)  R,  v.  Wright,  R.  &  R.  456. 

(6)  v.  p.  429. 

(c)  28  Vict.  c.  18,  s.  3. 


422  THE  EXAMINATION  OF  WITNESSES. 

ter,  he  may,  in  case  the  witness,  in  the  opinion  of  the 
judge,  proves  adverse  (i.e.,  hostile),  contradict  him  by 
other  evidence,  or,  by  leave  of  the  judge,  prove  that  at 
other  times  he  has  made  a  statement  inconsistent  with 
his  present  testimony ;  but  before  such  last-mentioned 
proof  can  be  given,  the  circumstances  of  the  supposed 
statement,  sufficient  to  designate  the  particular  occa- 
sion, must  be  mentioned  to  the  witness,  and  he  must 
be  asked  whether  or  not  he  has  made  such  statement. 
So,  also,  if,  in  the  opinion  of  the  judge  the  witness  is 
keeping  back  some  of  the  truth,  in  order  to  favour  the 
prisoner  or  otherwise,  he  may  allow  the  cross-examin- 
ing counsel  to  ask  leading  questions,  and  generally  to 
treat  the  witness  as  hostile. 

Cross-  Cross-examination. — Inasmuch  as  a  witness  is  sup- 

exHmination.    po8ed  to  be  inclined  ^  favour  the  party  calling  him, 

greater  powers  are  given  to  the  cross-examining 
counsel.  He  may  ask  leading  questions,  and  in  this 
way  remind  the  witness  of  anything  which  may  tend 
to  help  the  cause  of  the  opposite  party.  But  if  the 
witness  proves  anything  favourable  to  the  cross- 
examiner,  the  fact  that  the  evidence  was  procured  by 
leading  questions  will,  of  course,  diminish  its  value. 
The  counsel  will  not,  however,  be  allowed  to  put  into 
the  witness's  mouth  the  very  words  he  is  to  echo  back 
again  (d).  In  cross-examination  the  questions  will  be 
of  two  classes  :  (a)  Those  which  tend  directly  to  refute 
or  explain  what  has  been  given  in  evidence  in  the  exa- 
mination-in-chief;  (b)  Those  whose  object  is  to  affect 
the  credit  of  the  witness.  It  is  not  usual  to  cross- 
examine  witnesses  to  character  except  the  counsel 
cross-examining  has  some  distinct  charge  on  which  to 
cross-examine  them  (e).  It  is  needless  to  add  that  a 
cross-examining  counsel  should  avoid  asking  questions 
the  answer  to  which,  if  unfavourable,  would  be  conclu- 


(d)  R  v.  Hardy,  24  How.  St.  Tr.  755. 
(<?)  R  v.  Hodgkinsy  7  C.  &  P.  298. 
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sive  against  him.  And  he  should  always  remember 
that  the  story  of  the  witness,  if  true,  will  be  confirmed 
the  more  he  is  questioned  about  it ;  and  this  although 
there  may  be  slight  discrepancies  on  immaterial  points. 

He-examination. — The  object  of  the  re-examination,  if  Re-examina- 
it  be  judged  expedient  to  have  recourse  to  it,  is  to  inquire 
into  and  explain  what  has  transpired  on  cross-examina- 
tion. But  it  must  be  strictly  confined  to  such  matter ; 
the  re-examiner  may  not  ask  questions  which  he  might 
and  ought  to  have  put  on  examination-in-chief. 

Any  further  questions  after  re-examination  must  be  Questions  put 
put  through  the  judge ;  also  through  him  any  ques-  judge? 
tions  which  occur  to  counsel  after  they  have  finished 
their  examination  or  cross-examination  (/). 

If  any  improper  question,  e.g.,  irrelevant  or  leading,  Objections  to 
in  examination-in-chief  be  put,  the  counsel  on  the  2Sw  made, 
other  side  should  immediately  interpose  and  object  to 
it  before  the  witness  has  time  to  answer  it  Though 
in  the  case  of  a  leading  question  this  will  often  be  in- 
effectual, inasmuch  as  the  mischief  has  been  done  by 
the  suggestion  being  made.  The  counsel  in  the  same 
way  should  interpose  if  parol  evidence  is  given  when  a 
document  should  be  produced. 

(/)  v.  p.  396. 
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CHAPTER  XVII. 

EVIDENCE. 

Definition  of        "  Evidence  includes  all  the  legal  means,  exclusive  of 
evidence.-       mere  argument,  which  tend  to  prove  or  disprove  any 

matter  of  fact  the   truth  of  which  is  submitted  to 

judicial  investigation  "  (g). 

In  ascertaining  the  law  on  the  subject  of  evidence 
in  general,  four  or  five  heads  present  themselves  under 
which  may  be  ranged  the  chief  principles  which  it  is 
necessary  to  consider: — 

1.  On  whom  the  burden  of  proof  lies. 

2.  What  must  be  proved,  and  what  may  not  be 

proved. 

3.  The  best  evidence  must  always  be  given. 

4.  Hearsay  is  not  evidence. 

5.  Confessions,  under  certain  circumstances,  are 

not  admitted  as  evidence. 

The  burden  *•  T^e  f^Tden  of  proof  is  on  the  prosecution  as  a 

of  proof,  as  a   ruje#     The  prosecution  must  prove  their  case  before 

rule,  on  the  *  * 

prosecution,  the  prisoner  is  called  upon  for  his  defence ;  and  this, 
although  the  offence  alleged  consists  of  an  act  of 
omission  and  not  of  commission,  and  therefore  the  pro- 
secution have  to  resort  to  negative  evidence  (A).  The 
law  considers  a  man  innocent  until  he  is  shewn  to  be 


(«7)  I  Tayl.  Ev.  1. 

(A)  There  is   an  exception  to  this  rule  when  the  accused  pleads 
specially,  e.g.,  autrefois  acquit. 
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guilty.  But  the  principle  under  discussion  must  not  Qualifications 
be  understood  with  unlimited  signification.  Though  £>  the onl** 
the  burden  of  proof  of  the  charge  is  in  general  on  the  Proband%- 
prosecution,  yet  on  particular  points  it  is  on  the  pri- 
soner. This  is  markedly  the  case  in  some  offences. 
Thus,  by  various  Acts  of  Parliament  it  is  declared 
penal  to  do  certain  things,  or  possess  certain  articles, 
without  lawful  excuse  or  authority;  such  excuse  or 
authority  must  be  proved  by  the  accused.  For  ex- 
ample, to  possess  public  stores  marked  with  the  broad 
arrow  (1) ;  to  possess  coining  tools  (j ).  Again,  it  lies 
on  the  defendant  to  prove  that  signals  to  smuggling 
vessels  were  not  made  for  the  purpose  of  giving  illegal 
notice  (A) ;  also  to  shew  some  justification  for  sending 
an  unseaworthy  ship  to  sea  (/).  But  it  will  be  noticed 
that  in  all  these  cases  there  is  something  to  be  proved 
in  the  first  instance  by  the  prosecution — either  the 
possession  of  the  goods,  the  unseaworthiness  of  the 
ship,  &c. 

And  not  only  in  the  particular  cases  of  which  we  in  «ome  cases 

,  .      •   .     .  ,  -      .  an  explanation 

have  given  examples,  but  in  most  cases  of  circum-  i8  expected 
stantial  evidence  M  there  is  a  point  (though  it  is  impos-  JjJJJ,^ 
sible  to  determine  exactly  where  it  lies)  at  which  the 
prosecutor  has  done  all  that  he  can  reasonably  be 
expected  to  do,  and  at  which  it  is  reasonable  to  ask  for 
evidence  from  the  prisoner  in  explanation,  and  to  draw 
inferences  unfavourable  to  him  from  its  absence"  (m). 
Thus  the  court  will  naturally  expect  from  the  prisoner 
an  explanation  of  the  object  for  which  poison  was  pur- 
chased; so  also  in  the  case  of  recent  possession  of 
stolen  goods.  Killing  is  presumed  to  be  murder  until 
otherwise  accounted  for. 

2.  What  must  be  proved? — All  facts  and   circum- What  must  be 

proved. 

(*)  v.  38  &  39  Vict  a  25. 
( j)  24  &  25  Vict.  c.  99,  s.  24. 
(k)  16  &  17  Vict.  c.  107,  8.  245. 
(')  38  &  39  Vict  c.  88,  s.  4. 
(m)  Fitz.  St  303. 
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stances  stated  in  the  indictment  which  cannot  be 
rejected  as  surplusage ;  in  other  words,  all  the  consti- 
tuents of  the  offence.  Though,  as  we  shall  see  here- 
after, if  a  more  serious  crime  contains,  as  it  were,  a  less 
serious  one,  the  prisoner  indicted  for  the  former  may 
sometimes  be  convicted  of  the  latter,  if  the  more  serious 
circumstances  cannot  be  established ;  thus  on  an  indict* 
ment  for  murder,  if  the  malice  prepense  be  not  proved, 
the  prisoner  may  be  convicted  of  manslaughter. 

As  to  time  ^e  hftve  seen  above  (n)  in  what  cases  the  time  and 

and  place.       place  must  be  correctly  stated  in  the  indictment  (o) ; 

and  thus  we  now  know  when  they  must  be  correctly 

proved.     But  in  any  case  the  offence  must  be  proved  to 

have  been  committed  within  the  extent  of  the  court's 

Amendment    jurisdiction.     Any  material  variance  between  the  fact 

variance,     j^  ^  ^e  indictment  and  the  fact  proved  will  be  fatal, 

unless  amended  (p). 

Facta,  &c.,  Closely  connected  with  the  question  "  What  must  be 

Jehi^e™^not proved?"  is  the  question  "What  may  not  be  given  in 
evidence.        evidence  ? "     As  a  rule,  nothing  must  be  given  in  evi- 
dence which  does  not  directly  tend  to  prove  or  disprove 
the  matter  in  issue.     The  previous  or  subsequent  bad 
character  of  the  prisoner  may  not  be  proved ;  unless  to 
As  to  other      rebut  evidence  of  good  character  (j).     Thus,  also,  if 
offences.         other  true  bills  are  found  against  the  prisoner,  theoreti- 
cally this  is  not  supposed  to  influence  the  judge  or 
jury  (r).     Nor  may  it  be  proved  that  he  has  a  general 
disposition  to  commit  the  particular  kind  of  offence. 
Again,  it  is  not  allowable  to  prove  a  man  guilty  of  one 
felony  in  order  to  prove  him  guilty  of  another  uncon- 
nected with  it.     In  other  words,  if  the  offences  are 


(»)  ▼•  p-  33s- 
(o)  ▼•  p-  339. 

( P)  v.  p.  340- 

(9)   v.  R.  v.  Ronton,  34  L.  J.  (M.O.)  57. 

(r)  However,  as  both  the  judge  and  jury  are  supplied  with  calendars, 
they  cannot  help  noticing  that  there  are  other  charges  against  the  prisoner. 
It  would  be  well  if  the  jury,  at  least,  were  not  so  supplied ;  they  know 
perfectly  well  without  a  calendar  what  they  are  to  give  their  verdict  on. 
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distinct,  evidence  of  one  offence  is,  in  general,  inadmis- 
sible on  the  trial  of  the  prisoner  for  another  offence. 
But  if  they  are  connected,  and  form  one  entire  transac- 
tion, other  offences  may  be  proved  to  shew  the  character 
of  the  transaction.  If  the  evidence  is  admissible  on 
general  grounds  as  being  relevant,  it  cannot  be  ex- 
cluded merely  because  it  discloses  other  offences  (s). 

There  are  exceptions  to  the  rule  excluding  evidence  whenevidence 
of  other  offences :—  3&Z** 

be  given : 

(a.)  In  treason,  other  overt  acts  may  be  given  in  evi-  in  treason, 
dence,  if  they  directly  prove  any  overt  acts  which  are 
laid.  And  in  conspiracy,  sedition,  libel,  and  similar 
offences,  wide  limits  are  given  to  the  reception  of  evi- 
dence, inasmuch  as  the  offence  can  only  be  estimated 
by  the  surrounding  circumstances  (t). 


>rove 


(b.)  When  it  is  necessary  to  prove  the  guilty  knowledge  To  pro 
of  the  defendant,  evidence  may  be  given  of  his  having  knowledge, 
committed  the  same  offence  before.  Thus,  on  an  indict- 
ment for  uttering  forged  bank  notes,  or  for  uttering 
counterfeit  coin,  evidence  may  be  given  of  the  defen- 
dant's having  at  other  times  uttered  or  had  in  his 
possession  other  forged  bank  notes  or  counterfeit  coin. 
So  it  seems  that  the  guilty  knowledge  of  the  falsehood 
of  a  pretence  may  be  shewn  by  evidence  of  a  previous 
obtaining  or  attempting  to  obtain  by  false  pretences  (u). 
Under  the  Prevention  of  Crimes  Act,  1871  (x)f  when  In  eases  of 
proceedings  are  taken  against  a  person  for  receiving  or  reoemn* 
having  in  his  possession  stolen  goods,  evidence  may  be 
given  at  any  stage  of  the  proceedings  of  the  defendant's 
having  had  in  his  possession,  within  the  preceding 
twelve  months,  other  stolen  property;  and  evidence 
may  also  be  given,  under  the  same  circumstances,  of  his 
previous  conviction,  within  five  years,  of  any  offence 
involving  fraud  or  dishonesty. 

(*)   Rose.  92  ;  v.  R  v.  Salisbury,  5  C.  &  P.  155. 
(0   v.  R  v.  Hunt,  3  B.  &  Aid.  566 ;  R  v.  Pierce,  Peake,  75. 
(u)  R  v.  Francis,  L  R.  2  G.  C.  R.  128 ;  43  L.  J.  (M.C.)  97. 
(x)  34  &  35  Vict,  c.  112,  b.  19. 
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To  shew 
intent. 


Evidence 
of  good 
character 


of  bad 
character. 


Effect  of 
eridenoe  of 
character. 


(c.)  When  it  is  necessary  to  prove  malice  or  intent 
on  the  part  of  the  defendant,  evidence  of  other  offences 
may,  under  some  circumstances,  be  given.  Thus,  in 
a  trial  for  murder,  evidence  of  former  unsuccessful 
attempts  or  threats  to  murder  would  be  admissible. 

As  to  evidence  of  good  character. — Witness  may  be 
called  to  speak  generally  to  the  good  character  of  the 
prisoner ;  but  they  may  not  give  evidence  of  particular 
acts,  unless  such  evidence  tends  directly  to  the  disprov- 
ing of  some  of  the  facts  put  in  issue  by  the  pleadings. 
The  evidence  must  be  to  the  general  reputation  for 
good  character,  and  not  to  the  witness's  own  opinion. 
The  way  in  which  the  information  is  elicited  is  by 
questions  of  this  sort:  "How  long  have  you  known 
the  prisoner  ? "  "  During  that  time,  what  has  been  his 
general  character  for  sobriety,  honesty,  and  industry  ?  " 

General  evidence  of  good  character  may  be  disproved 
by  general  evidence  of  bad  character ;  but  not  by  par- 
ticular cases  of  misconduct  However  for  such  purposes, 
previous  convictions  may  as  a  rule  be  proved  (y). 

It  is  important  to  notice  in  what  way  evidence  of 
previous  good  character  operates :  "  Judges  frequently 
tell  juries  that  evidence  of  character  cannot  be  of  use 
when  the  case  is  clearly  proved,  except  in  mitigation 
(or,  possibly,  aggravation)  of  punishment ;  but,  that  if 
they  have  any  doubt,  evidence  of  character  is  highly 
important"  (z). 


(y)  v.  6  &  7  Wm.  4,  c.  111 ;  24  &  25  Vict  c  96,  s.  116;  24  &  25 
Vict,  c  99,  a,  37. 

(2)  Fitz.  St  312.  "This  always  seems  to  me  to  be  equivalent  to 
saying,  '  If  you  think  the  prisoner  guilty,  say  so ;  and  if  you  think  you 
ought  to  acquit  him  independently  of  the  evidence  of  character,  acquit 
him  rather  more  readily  because  of  it'  Evidence  of  character  would 
thus  be  superfluous  in  every  case.  The  true  distinction  is,  that  evidence 
of  character  may  explain  conduct,  but  cannot  alter  facts.  I  do  not  dis- 
believe a  credible  witness  because  the  man  whose  band  he  swears  he 
saw  in  his  neighbour's  pocket  has  a  very  high  character  for  honesty ; 
but  I  do  not  draw  the  inference  from  the  fact  which  I  should  draw  in 
most  cases,  namely,  that  there  existed  a  f  eloneous  intent  I  ascribe  the 
act  to  some  innocent  motive." — Ibid. 
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3.  The  best  evidence  must  always  be  given.  That  is  Boat  evidence 
if  it  is  possible  to  be  had ;  if  not,  then  inferior  evidence  muBt  glven" 
will  be  admitted.  But  before  this  inferior  (or  secondary) 
evidence  is  let  in,  the  absence  of  the  better  evidence 
must  be  accounted  for.  By  this  is  meant  that  merely 
substitutionary  evidence,  that  is  such  as  indicates  more 
original  sources  of  information,  must  not  be  received  so 
long  as  the  original  evidence  is  attainable.  It  does  not 
imply  that  weaker  proofs  (which  are  not  substitutionary) 
may  not  be  selected  instead  of  stronger  ones.  Thus,  an 
act  may  be  equally  proved  by  a  written  instrument,  and 
also  by  some  one  who  saw  it ;  both  these  modes  of  proof 
are  primary. 

The  most  common  application  of  this  rule  is  in  the  The  case  of 

written 

case  of  written  instruments.  It  is  plain  that  the  best  document* 
evidence  of  the  contents  of  a  written  document  is  the 
writing  itself,  and  therefore  before  a  copy,  or  parol 
evidence  of  its  contents  can  be  received,  the  absence 
of  the  original  instrument  must  be  accounted  for  by 
proving  that  it  is  lost  or  destroyed,  or  that  it  is  in  the 
possession  of  the  opposite  party,  and  that  he  has  had 
reasonable  notice  to  produce  it.  If  once  secondary 
evidence  is  admitted,  any  proof  may  be  given,  as  there 
are  no  degrees  of  secondary  evidence ;  thus,  if  an  ori- 
ginal deed  cannot  be  produced,  parol  evidence  of  its 
contents  may  be  given,  although  there  is  an  attested 
copy  in  existence.  But  for  the  sake  of  convenience, 
copies  may  be  given,  in  evidence  of  all  records,  other 
than  those  of  the  court  requiring  proof  of  them,  of 
journals  of  either  House  of  Parliament,  and  generally 
of  the  official  documents  of  other  courts,  and  parish 
registers,  entries  in  corporation  books  and  books  of 
public  companies  relating  to  things  public  and  general. 

Entries  in  bankers'  books  may  be  proved  by  exa- 
mined copies  verified  on  oath  or  by  affidavit  (a). 

(a)  Banker'  Books  Evidence  Act,  1879,  42  Vict.  c.11. 
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4.  Hearsay  is  no  evidence. 

Hearsay,  Hearsay  {derivative,  or  second-hand,  as  opposed  to 

no  evi  ence.     seconc[ary^  evidence  is  that  which  is  learnt  from  some 

one  else,  whether  by  word  of  mouth  or  otherwise ;  in 
other  words,  it  is  anything  which  does  not  derive  its 
value  solely  from  the  credit  given  to  the  witness  him- 
self, but  which  rests  also,  in  part,  on  the  veracity  and 
competence  of  some  other  person  (6). 

Hearsay,  The  reasons  usually  assigned  for  the  rejection  of 

why  rejected.  hearsay  evidence  are  two :  (a)  that  the  original  state- 
ment or  writing  was  not  made  on  oath;  (b)  that 
the  party  affected  has  not  the  opportunity  of  cross- 
examining  the  originator  of  it  Its  reception  would 
also  have  the  effect  of  lengthening  the  proceedings 
when  it  may  without  any  corresponding  advantage.  We  have  seen 
evidence.  that  secondary  evidence  can  be  given  only  where  there 
has  been  an  explanation  of  the  absence  of  the  best 
evidence ;  secondhand  evidence  cannot  be  given  at  all, 
subject  to  the  following  exceptions  (c) : — 

i  To  prove  the  death  of  a  person  beyond  the  sea. 

ii.  To  prove  a  prescription,  a  custom ;  matters  of 
pedigree ;  reputation  on  questions  of  public  or  general 
right 

iii  When  the  hearsay  is  what  the  witness  has  been 
heard  to  say  at  another  time,  in  order  to  invalidate  or 
confirm  his  testimony  given  in  court 

iv.  Declarations  made  by  persons  under  the  sensible 
conviction  of  their  impending  death.  Such  declara- 
tions are  admitted  only  when  the  death  of  the  deceased 
is  the  subject  of  the  charge  (that  is,  in  cases  of  murder 
or  manslaughter),  and  only  if  the  declaration  refers  to 
the  injury  which  is  the  cause  of  death. 

(6)  1  Ph.  Ev.  185. 

(c)  "All  the  exceptions  to  the  rule  are  based  upon  the  principle  that 
the  special  circumstances  which  establish  them  supply  a  sanction  to  the 
statement  and  exclude  the  possibility  of  calling  the  person  who  made 
it"— Fit*.  St.  319. 
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v.  Statements  made  by  deceased  persons,  if  against 
their  interest ;  or  entries  made  by  them  in  the  regular 
course  of  their  duty  or  employment. 

vi  When  the  bodily  or  mental  feelings  of  a  person 
are  material  to  be  proved,  the  usual  expressions  of  such 
feelings,  made  at  the  time  in  question,  are  admissible 
as  original  evidence  (d) ;  for  example,  what  was  said  to 
a  surgeon  immediately  after  an  assault  (e). 

vii  When  the  sayings,  &c.,  of  another  are  part  of 
the  res  gestce,  that  is,  of  the  general  transaction,  and 
are  not  merely  a  medium  of  proof  of  another  fact 
Thus,  the  cries  of  a  person  being  stabbed,  of  a  mob, 
are  good  evidence  (/).  In  fact,  these  are  not  strictly 
instances  of  hearsay  evidence  at  all,  but  the  original 
proofs  of  what  took  place. 

It  will  be  convenient  here  to  notice  the  rule  that  if  Depositions  of 
a  witness  is  dead,  or  too  ill  to  travel  (or  kept  out  of  persons  may 
the  way,  as  against  the  person  so  keeping  him  out)  (g),  thVtrial?* 
his  depositions  may  be  read,  provided  that  such  depo- 
sitions were  taken  in  the  presence  of  the  accused,  and 
that  he  had  an  opportunity  of  cross-examining  the 
witness  (A). 

5.  Confessions,  under  certain  circumstances,  are  not  Confessions, 
admitted  as  evidence. 

Confessions,  if  received  at  all  in  evidence,  are  re-  when  admitted 
ceived  with  great  caution,  not  only  from  the  considera- 
tion that,  owing  to  insanity  or  other  reason,  they  may  be 
false,  but  also  there  is  the  danger  of  their  not  having 
been  correctly  reported.  The  general  rule  is,  that  to 
be  admissible  they  must  be  free  and  voluntary.     What 


(d)  1  TayL  Ev.  496. 

(*)  Avuon  v.  Lord  Kinnaird,  6  East,  198. 
(/)  v.  21  How.  St  Tr.  514,  529. 
{g)  R.  v.  Scaife,  2  Den.  281. 

(A)   11  &  12  Vict.  c.  42,  s.  17.    So,  also,  as  to  depositions  on  behalf 
of  the  accused,  30  &  31  Vict,  o.  35,  s.  3. 
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amounts  to  a  free  and  voluntary  confession  does  not 
clearly  appear.  "  Thus  much  is  certain,  that  no  con- 
fession by  the  prisoner  is  admissible  which  is  made  in 
consequence  of  any  inducement  of  a  temporal  nature, 
having  reference  to  the  charge  against  the  prisoner, 
held  out  by  a  person  in  authority ;  and  on  the  whole, 
the  tendency  of  the  present  decisions  seems  to  be  to 
admit  any  confessions  which  do  not  come  within  this 
proposition"  (i). 

Against  whom  Confessionary  evidence  is  admissible  only  against 
Emitted  in  the  person  who  makes  it,  though,  of  course,  if  the  jury 
evidence.  ^ear  anything  in  it  against  accomplices,  it  will  be  apt 
to  prejudice  them  against  such  co-defendants.  In  the 
same  way,  if  a  confession  is  improperly  blurted  out 
where  it  is  not  admissible,  it  cannot  but  have  weight 
with  the  jury. 


Confession* 

before 

magistrates. 


With  regard  to  confessions  or  statements  before  the 
magistrate,  it  is  provided  by  statute  (j)  that  after  the 
examination  of  all  the  witnesses  for  the  prosecution, 
one  of  the  magistrates  shall  have  all  the  depositions 
against  the  accused  read  to  him,  and  shall  then  say  to 
him  these  words,  or  words  to  the  like  effect :  "  Having 
heard  the  evidence,  do  you  wish  to  say  anything  in 
answer  to  the  charge  ?  You  are  not  obliged  to  say 
anything  unless  you  desire  to  do  so,  but  whatever  you 
say  will  be  taken  down  in  writing,  and  may  be  given 
in  evidence  against  you  upon  your  trial."  The  magis- 
trate gives  a  further  caution  that  the  accused  has 
nothing  to  hope  from  any  promise  of  favour,  and  nothing 
to  fear  from  any  threat  which  may  have  been  holden 
out  to  induce  him  to  make  any  confession  or  admission 
of  his  guilt.  But  this  second  caution  is  necessary  only 
when  it  appears  that  some  inducement  has  been  holden 
out  to  the  accused  (k).     The  statement  of  the  prisoner 

(t)  Rose  41.     See  also  R.  v.  FttineU,  7  Q.  B.  D.  147 ;  50  L.  J.  (MX.) 
126  ;  44  L.  T.  (N.S. )  687  ;  29  W.  R.  742. 
{j)  11  &  12  Vict,  c.  42,  s.  18. 
(k)  JL  v.  Sansome,  19  L.  J.  (M.C.)  1 43. 
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thus  made  before  the  magistrate  is  read  at  the  trial 
from  the  depositions  without  further  proof. 

It  will  be  remembered  that  a  witness  is  not  com-  Witness  not 
pelled  to  answer  questions  which  tend  to  criminate  criminate 
himself.     By  several  statutes,  though  they  are  obliged  himgelf- 
to  answer  the  questions,  the  evidence  given  by  wit- 
nesses is  expressly  declared  not  available  against  them 
on  a  criminal  charge,  for  example,  under  the  Corrupt 
Practices  Prevention  Act,  1863  (I). 

CIRCUMSTANTIAL  AND   PRESUMPTIVE   EVIDENCE. 

It  is  usual  to  distinguish  two  kinds  of  evidence,  Circumstantial 
Direct  or  Positive,  Circumstantial  or  Presumptive.  By  from^irect6 
the  former  we  mean  the  evidence  given  by  a  person e7idence- 
who  testifies  to  having  actually  seen,  &c.,  the  act  con- 
stituting the  crime  committed ;  the  proof  applying 
immediately  to  the  factum  probandum,  without  any 
intervening  process.  All  other  evidence  is  termed 
indirect,  presumptive,  or  circumstantial;  being  evi- 
dence of  facts  from  which  the  fact  of  the  crime  may  be 
inferred ;  it  applies  to  collateral  facts  which  contribute 
to  the  conclusion  that  the  principal  fact  exists.  Thus, 
if  a  witness  proves  that  he  saw  the  prisoner  cut  A's 
throat,  or  put  his  hand  into  B.'s  pocket,  draw  out  his 
purse,  and  run  away,  the  evidence  is  direct.  But  if 
the  witness  proves  that  the  prisoner  was  seen  going  to 
B.'s  house  at  4  o'clock,  that  there  was  no  other  person 
in  the  house  at  the  time,  that  at  4. 1 5  B.'s  throat  was 
found  cut,  and  that  a  blood-stained  knife  was  found 
concealed  in  B.'s  locked  box,  the  evidence  is  circum- 
stantial. 

It  is  difficult  to  draw  the  line  between  direct  and  Fineness  of  the 
circumstantial    evidence.    This    will    be    seen    more diltlIlction' 
readily  from  an  example.    A.  stabs  B.  in  three  places ; 


{l)  26  Vict,  c  29,  b.  7.    For  other  examples,  v.  TayL  Ev.  1226. 
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it  is  not  known  in  consequence  of  which  of  the  wounds 
death  ensues.  C.  sees  A.'s  hand  raised  to  strike  one  of 
these  blows.  Is  his  evidence  to  be  regarded  as  direct 
or  circumstantial  as  to  the  murder  ?  In  other  words,  it 
is  often  impossible  to  draw  the  line  between  the  prin- 
cipal fact  and  subsidiary  facts  (ra).  And  if  it  were 
possible  clearly  to  distinguish,  what  would  be  the  ad- 
vantage ?  It  is  certainly  incorrect  to  say  that  direct 
is  stronger  than  circumstantial  evidence.  It  may  be 
that  in  the  former  there  is  not  the  danger  involved  in 
drawing  the  inferences  which  are  incidental  to  the 
latter ;  but,  on  the  other  hand,  in  the  latter  more  facts 
are  brought  on  the  carpet  by  a  greater  number  of 
witnesses,  and  thereby  any  mistake  is  much  more 
likely  to  be  exposed  (n). 

Circumstantial      The  so-called  circumstantial  evidence  is  said  to  be  of 

evidence,  con-   ,         1  •    j 

elusive  or  tWO  Kinds  : 

presumptive. 

Conclusive,  when  the  connection  between  the  prin- 


(m)  "  It  U  impossible  to  say  specifically  of  any  crime  which  is  the 
principal  fact.  In  murder,  is  the  principal  fact  the  conception  of 
malice  in  the  mind,  or  the  infliction  of  bodily  injury,  or  the  death  in 
consequence  ?  Unless  all  these  take  place  there  is  no  murder.  These 
facts  may  occur  at  times  and  places  remote  from  each  other.  Are  there 
three  principal  facts  ?  " — Fitz.  St.  267. 

(n)  "  There  is  no  sort  of  difference  between  the  cogency  of  the  diffe- 
rent kinda  of  evidence,  whether  the  comparison  is  made  between  weak 
cases  or  strong  ones.  Compare  two  strong  cases.  How  is  it  possible 
to  say  whether  the  evidence  of  several  credible  witnesses,  who  say  they 
saw  a  man  put  his  hand  into  another  man's  pocket,  and  take  out  his 
purse  and  run  away,  is  stronger  or  weaker  than  that  of  the  same  num- 
ber of  equally  respectable  witnesses  who  prove  that  the  purse  was  taken, 
and  that  immediately  afterwards  the  prisoner  was  seen  running  away, 
and  on  being  stopped  was  found  to  have  the  purse  in  a  secret  pocket, 
no  explanation  being  given  ?  Or  take  two  weak  cases.  A  man  swears 
that  he  was  robbed  on  a  dark  night,  and  that  the  prisoner  is  the  man 
who  robbed  him.  The  light  by  which  he  saw  him  was  the  reflection  of 
a  furnace  a  long  way  off,  which  would  cast  a  light  at  once  strong  and 
unsteady,  and  the  robber  was  exposed  to  it  only  for  a  moment.  A  sack  is 
stolen,  and  is  found  three  months  afterwards,  apparently  concealed,  in 
the  house  of  a  marine  store  dealer.  He  says  something  on  the  subject 
which  may  be,  and  probably  is,  a  lie.  Other  people  had  access  to  the 
place  where  the  sack  was  found.  Which  of  these  cases  is  the  stronger 
of  the  two  ?  Their  relative  strength  cannot  be  shewn  to  depend  in  any 
way  on  the  properties  of  either  direct  or  circumstantial  evidence  as 
such."  .  .  .  .  Circumstantial  "  is,  in  short,  a  word  useful  only  for  the 
Bake  of  puzzling  juries,  and  providing  them  with  a  loophole  for  avoid- 
ing a  painful  but  most  important  duty." — Fitz.  St.  273. 
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cipal  and  evidentiary  facts  is  a  necessary  consequence 
of  the  laws  of  nature ;  as  in  an  alibi. 

Presumptive,  when  it  only  rests  on  a  greater  or  less 
degree  of  probability  (0).  Such  evidence  is  termed 
"presumptive,"  inasmuch  as  the  fact  of  the  crime  is 
to  be  presumed  from  certain  other  facts. 

Presumptions,  or  inferences  of  other  facts  from  facts  Presumptions 
which  are  already  admitted  or  proved,  are  sometimes 
divided  into  violent,  probable,  slight  or  rash,  according 
as  the  facts  presumed  necessarily,  usually  or  otherwise 
attend  the  fact  proved.  A  more  scientific  classification 
is  into  Presumptions : — 

i.  Juris  et  de  jure. 

ii.  Juris. 

iii.  Facti  or  nominis. 

The  last  of  these  is  the  kind  of  presumption  pro- 
duced by  evidence  in  the  way  we  have  noticed.  The 
other  two  must  be  explained : — 

l  Juris  et  de  jure. — Presumptions  of  this  character  Pratumptw 
are  absolute,  conclusive,  and  irrebutable.     No  evidence Jun$etdejure' 
is  allowed  to  be  given  to  the  contrary.     For  example, 
an  infant  under  the  age  of  seven  is  incapable  of  com- 
mitting a  felony.     Every  person  knows  the  law. 

ii  Juris. — Presumptions  which  are  conditional,  in-  Prcnumptw 
conclusive,  and  rebutable.  They  only  hold  good  until Jun8' 
the  contrary  is  proved.  For  example,  a  child  between 
the  age  of  seven  and  fourteen  is  presumed  to  be  in- 
capable of  committing  a  felony;  but  only  till  it  is 
proved  that  he  had  a  mischievous  discretion.  A  person 
is  presumed  to  be  innocent  till  he  is  shewn  to  be 
guilty.  Malice  is  presumed  from  the  act  of  killing, 
unless  its  absence  be  shewn. 

(0)  Best,  Ev.  25,  399. 


436 


EVIDENCE. 


Written 
evidence. 


WRITTEN    EVIDENCE. 


Written  documents  may  be  divided  into  three 
classes ;  differing  as  to  the  manner  in  which  they 
must  be  given  in  evidence  and  proved : — 


i  Records. 

ii.  Matters  quasi  of  record. 
iiL  Written  documents  of  a  private  nature. 


Acta  of 
Parliament. 


i.  Records. — First,  as  to  Acts  of  Parliament  Public 
statutes  do  not  need  any  proof;  the  court  is  bound 
judicially  to  take  notice  of  them.  And  all  Acts  passed 
since  February  4th,  185 1,  are  to  be  taken  as  public 
Acts  unless  the  contrary  be  expressly  provided  (p). 
Private  Acts  must  be  proved  by  an  examined  copy  of 
the  parliament  roll;  or  by  a  copy  purporting  to  be 
printed  by  the  Queen's  printers.  As  regards  proof, 
general  customs  of  the  realm  are  on  the  footing  of 
public  Acts ;  particular  customs  on  that  of  private  Acts. 


Other  record*. 


As  to  other  records. — Inasmuch  as  the  records  of  the 
various  courts  are  frequently  required  to  be  given  in 
evidence,  perhaps  in  two  places  at  the  same  time,  and 
thus  inconvenience  would  arise,  as  well  as  the  danger 
of  destruction  or  loss;  and  inasmuch  as  the  whole 
community  is  interested  in  their  preservation,  altera- 
tion is  not  to  be  feared,  the  production  of  the  originals 
is  not  required  (q).  Their  place  is  supplied  by  an 
exemplification  of  the  record  under  the  Great  Seal,  or 
under  the  seal  of  the  court,  or  by  a  copy  sworn  to  be 
true  by  a  person  who  has  compared  it  with  the  original. 
But  a  mere  copy  will  not  suffice  if  the  matter  of  the 
record  forms  the  gist  of  the  pleading,  e.g.,  on  a  plea  of 
autrefois  acquit,     A  copy  of  a  copy  will  never  suffice. 


( p)  13  &  14  Vict.  0.  21,  as.  7,  8. 
(q)  v.  Best,  Ev.  618. 
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In  certain  cases  not  even  a  copy  of  the  whole  record 
is  required  Thus  to  prove  a  previous  conviction  or  Previous 
acquittal,  it  is  sufficient  that  it  be  certified,  or  purport  ho™prove'd. 
to  be  certified,  under  the  hand  of  the  clerk  of  the  court, 
or  other  officer  having  the  custody  of  the  records  of 
the  court  where  such  conviction  or  acquittal  took 
place,  or  by  the  deputy  of  such  clerk  or  officer,  that 
the  paper  produced  is  a  copy  of  the  record  of  the 
indictment,  trial,  conviction,  and  judgment,  or  acquit- 
tal, as  the  case  may  be,  omitting  the  formal  parts 
thereof  (r).  And  further,  it  has  been  provided  that  a 
previous  conviction  may  be  proved  in  any  legal  pro- 
ceeding  by  producing  a  record  or  extract  of  such  con- 
viction, and  by  giving  proof  of  the  identity  of  the 
person  against  whom  the  conviction  is  sought  to  be 
proved  with  the  person  appearing  in  the  record  or 
extract  of  conviction  to  have  been  convicted.  A  record 
or  extract  in  the  case  of  an  indictable  offence  is  ex- 
plained to  be  a  certificate  of  the  indictment  and  convic- 
tion of  the  nature  of  that  described  in  1 4  &  15  Vict, 
c.  99,  8.  1 3  ;  and  in  case  of  a  summary  conviction  con- 
sists of  a  copy  of  the  conviction,  purporting  to  be 
signed  by  any  justice  of  the  peace  having  jurisdiction 
over  the  offence  in  respect  of  which  such  conviction  was 
made,  or  to  be  signed  by  the  proper  officer  of  the 
court  by  which  such  conviction  was  made,  or  by  the 
clerk  or  other  officer  of  any  court  to  which  such  con- 
viction has  been  returned.  And  there  is  no  need  to 
prove  the  signature  or  official  character  of  the  person 
whose  signature  appears  (a). 

ii.  Matters  quasi   of  record. — Without   going   into  Matters  qwm 
detail,  it  may  be  said  generally  that  the  proceedings,  how  proved, 
not  being  records,  of  any  of  the  divisions  of  the  High 
Court,  or  of  the  ecclesiastical  courts,  may  be  proved  by 


(r)  14  &  15  Vict  c  99,  b.  13.    See  also  7  &  8  Geo.  4,  c.  28,  a.  1 1  ; 
24  &  25  Vict.  c.  96,  s.  1 16  ;  c.  97,  a.  70 ;  c.  99,  s.  37. 
(')  54  &  35  Vict,  a  112,  s.  18. 
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copies.  In  county  courts  the  proceedings  are  to  be 
proved  by  an  entry  in  the  clerk's  book,  or  a  copy  bear- 
ing the  seal  of  the  court,  and  purporting  to  be  signed 
and  certified  as  a  true  copy  by  the  clerk  of  the 
court  (t).  In  other  inferior  courts  the  proof  is  by 
producing  the  books  in  which  the  entry  has  been  made, 
or  by  an  examined  copy.  In  bankruptcy,  a  copy  of 
the  Gazette  containing  an  adjudication  of  bankruptcy 
is  conclusive  evidence  of  the  bankruptcy  (u). 

Perpetuating  We  have  already  noticed  the  provision  which  is 
of  deceased1*  ma^e  f°r  ^e  reading  of  the  depositions  for  or  against 
&c-  the  prisoner  in  the  case  of  a  witness  who  is  dead  or  too 

ill  to  travel  (x).  To  perpetuate  the  testimony  which 
can  be  given  by  a  person  whose  death  is  apprehended, 
it  is  provided  that — if  it  appear  to  some  justice  of  the 
peace,  and  in  the  opinion  of  a  registered  medical  prac- 
titioner, that  some  person  is  not  likely  to  recover,  and 
is  able  to  give  material  information  relating  to  an 
indictable  offence,  and  it  be  not  practicable  to  take  the 
depositions  in  the  ordinary  way — the  justice  may  take 
in  writing  the  statement  on  oath  or  affirmation  of  the 
person  who  is  ill,  opportunity  being  given  to  the  other 
party  (prosecution  or  accused)  to  cross-examine  the 
deponent  Having  observed  the  formalities  prescribed 
by  the  statute,  such  depositions  are  transmitted  to  the 
proper  quarter.  And  if  on  the  trial  of  the  offender  it 
is  proved  that  the  deponent  is  dead,  or  will  not  in  all 
probability  ever  be  able  to  travel  or  give  evidence,  the 
statement  may  be  read  in  evidence  (y). 

A  declaration  made  under  a  belief  of  impending 
death  is  admissible  in  evidence,  even  though  the 
declarant,  at  a  later  period  of  the  day,  took  a  more 


(t)  9  &  10  Vict  a  95,  s.  1 1 1. 

(u)  32  &  33  Vict.  c.  71,  s.  10.    See  also  Arch.  272-274. 

(x)  v.  p.  431. 

(y)  30 *3*  Vic*-  0.  3St«-  6. 
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cheerful  view  of  her  position,  and  thought  that  she 
should  recover  (s). 

in.  Written  documents  of  a  private  nature. — As  to  Deedi,  &c, 
deeds.  —As  a  general  rule  if  they  are  to  be  given  in  ro  e  " 
evidence,  they  must  be  produced  themselves  at  the 
triaL  But  in  cases  of  accidental  loss,  and  others  arising 
from  necessity,  the  contents  may  be  proved  by  copies 
or  other  secondary  evidence.  And  so  also  if  other 
written  documents  are  lost,  secondary  evidence  may  be 
received,  if  the  genuineness  of  the  original  instrument 
is  proved  at  the  same  time  (a). 


The  manner  of  the  proof  of  the  execution  of  deeds 
and  other  written  instruments  is  the  same.  If  the 
instrument  is  one  to  the  validity  of  which  attestation 
is  requisite,  it  must  be  proved  by  a  subscribing  witness. 
But  to  this  rule  there  are  several  exceptions,  for  ex- 
ample, if  the  witness  be  dead,  insane,  &c.  (b).  But  if 
the  instrument  is  not  one  which  requires  attestation, 
even  though  it  be  actually  attested,  it  need  not  be 
proved  by  the  attesting  witness  (c),  but  may  be  proved 
by  simple  proof  of  the  party's  handwriting. 

Handwriting  may  be  proved  in  several  ways : —       Handwriting, 


how  proved. 


(a.)  By  one  who  has  seen  the  party  write  (ex  visu 
scriptionis). 

(b.)  By  one  who  has  carried  on  a  correspondence,  or 
had  other  opportunities  of  getting  acquainted  with  his 
writing  (ex  scriptis  olim  visis). 


(z)  R  v.  Hubbard,  14  Cox,  565. 

(a)  v.  p.  429. 

(6)  v.  Arch.  292,  293. 

(e)  28  Vict  c  1 8,  a.  7. 
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(c.)  By  comparison  with  documents  known  and  ad- 
mitted to  be  in  the  handwriting  of  the  party  (ex  scripto 
nunc  viso,  or  ex  comparatione  scriptorum).  It  is  pro- 
vided by  statute  that  comparison  of  a  disputed  writing 
with  any  writing  proved  to  the  satisfaction  of  the 
judge  to  be  genuine  shall  be  permitted  to  be  made  by 
witnesses,  and  such  writings,  and  the  evidence  of 
witnesses  respecting  the  same,  may  be  submitted  to 
the  court  and  jury  as  evidence  of  the  genuineness  or 
otherwise  of  the  writing  in  dispute  (d). 

Points  in  It  may  be  useful  to  notice  the  chief  points  in  which 

eSdeno©  in  °f  differences  exist  between  the  rules  of  evidence  in  civil 
civil  and  in      and  criminal  cases  (e) : — 

criminal  cases 

1.  In  the  latter  in  some  cases  more  than  one  witness 
is  required  (/). 

2.  Confessions  —  when  admitted  —  when  conclu- 
sive (g). 

3.  A  party  to  a  cause  may  be  a  witness,  but  a 
prisoner  on  his  trial  may  not  (A). 

4.  The  husband  or  wife  of  a  party  in  a  civil  action 
may  give  evidence  for  or  against  his  consort ;  but  as  a 
rule,  such  evidence  is  excluded  in  criminal  cases  (t). 


differ. 


(d)  Ibid.  s.  8. 

(e)  v.  4  St.  BL  426* 
(/)  ▼•  P-  4". 

(9)  ▼.  P.  43*« 

(A)  On  an  application  for  sureties  to  keep  the  peace  before  a  court  of 
summary  jurisdiction,  both  the  complainant  and  the  defendant  may  be 
called  as  witnesses.    Summary  Jurisdiction  Act,  1879,  42  &  43  Vict,  c 

'.9>  ••  25- 
A  person  charged  with  an  offence  under  the  Army  Discipline  Act, 

1879,  s.  149,  or  the  wife  or  husband  of  such  person,  may  be  a  witness. 

v.  pp.  63,  404, 406. 

(»)  v.  p.  405.    By  40  Vict  c.  14,  a  defendant,  and  the  wife  or  husband 

of  a  defendant,  is  made  admissible  and  compellable  to  give  evidence  on 

the  trial  of  an  indictment  or  proceeding  for  the  non-repair  of  any  public 

highway  or  bridge,  or  for  a  nuisance  to  any  public  highway,  river,  or 

bridge  ;  and  of  any  other  indictment  or  proceeding  for  the  purpose  of 

trying  or  enforcing  a  civil  right  only.     v.  also  p.  406. 
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5.  The  use  of  the  depositions  of  witnesses  prevented 
from  attending  in  person  (j);  and  their  use  to  contra- 
dict the  witness  at  the  trial  itself  (k). 

6.  In  cases  of  homicide,  the  dying  declaration  of  the 
deceased  is  admitted  in  evidence  as  to  the  cause  of 
death  (J). 

7.  Witnesses  to  character  are  allowed  in  criminal 
cases. 


0")  ^  p.  43*' 

(k)  v.  p.  410. 

W  ▼•  P-  43* 
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VERDICT. 


Verdict,  how  We  have  already  considered  the  province  of  the  jury, 
how  givenl  and  the  opportunities  afforded  to  them  for  considering 
their  verdict.  In  order  to  clear  up  any  difficulties, 
they  may  ask  the  opinion  of  the  judge  on  any  point 
which  is  not  exclusively  for  their  determination;  or 
may  have  read  over  to  them  by  the  judge  any  part  of 
the  evidence ;  or  through  the  judge,  in  court,  may  ask 
any  additional  question  of  any  witness.  If  they  can- 
not after  a  reasonable  time  agree  upon  their  verdict, 
they  are  discharged  (m) ;  the  prisoner,  of  course,  being 
liable  to  be  tried  again.  Before  finding  the  prisoner 
guilty,  they  must  be  unanimous  in  believing  that  there 
is  no  reasonable  doubt  of  his  guilt,  not  necessarily 
that  there  is  no  other  possible  explanation.  If  they 
do  all  agree,  on  coming  into  court  again,  if  they  have 
retired,  they  answer  to  their  names.  The  clerk  of  the 
assizes,  clerk  of  the  peace,  or  other  officer,  thus  ad- 
dresses them — "Gentlemen,  have  you  agreed  upon 
your  verdict?"  "How  say  you,  do  you  find  John 
Styles  guilty  or  not  guilty  ? "  They  deliver  their  ver- 
dict through  the  foreman.  In  treason  or  felony  the 
prisoner  must  be  present  when  this  is  done;  but  not 
necessarily  in  misdemeanor. 


Verdicts, 
general, 
partial,  or 
special. 


Verdicts  in  criminal  cases  may  be   distinguished 
into: — 

General — i.e.,    "guilty"    or   "not   guilty"  on   the 
whole  charge. 


(to)  v.  p.  393  as  to  discharge  on  account  of  death,  Ac.,  of  juror. 
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Partial — as  when  the  jury  convict  on  one  or  more 
counts  of  the  indictment  and  acquit  on  the  rest 

Special — when  the  facts  of  the  case  as  found  by  the 
jury  are  set  forth,  but  the  court  is  desired  to  draw  the 
legal  inference  from  the  facts,  for  example,  whether 
they  amount  to  murder  or  manslaughter. 

The  jury  may  acquit  one  of  several  co-defendants  Verdict  if 
who  are  joined  in  the  same  indictment  and  convict  the  several 
others,  and  vice  versd  ;  even  though  charged  with  jointly  defendantB- 
receiving  (n).     But  in  cases  where  to  constitute  the 
crime  it  is  necessary  that  a  certain  number  should  join 
in  it,  if  so  many  are  acquitted  that  less  than  the  requi- 
site number  are  left,  these  also  must  be  acquitted — 
thus,  three  are  necessary  for  a  riot,  two  for  a  con- 
spiracy. 

A  person  charged  with  a  felony  or  misdemeanor  may  Verdiot  of 
be  found  guilty  of  an  attempt  to  commit  the  same ftttempt' 
offence  (0),  the  same  consequences  following  as  if  he 
had  been  in  the  first  instance  charged  with  the  attempt 
only. 

Upon  an  indictment  for  a  misdemeanor,  if  the  facts  Verdict  of 

.  j  .    .  •  *  .1  •  ■    misdemeanor, 

given  in  evidence  amount  to  a  felony,  the  prisoner  is  though  facts 
not  on  that  account  to  be  acquitted  of  the  misde-£J££tto 
meanor,  unless  the  court  thinks  fit  to  discharge  the 
jury  and  to  order  the  defendant  to  be  indicted  for  the 
felony  (p). 

Upon  an  indictment  for  robbery,  the  prisoner  may  be  Cases  in  which 
found  guilty  of  an  assault  with  intent  to  rob  (j).  crimenot f°r 

charged  in 

Upon  an  indictment  for  larceny,  the  prisoner  may  be  mdictment- 
found  guilty  of  embezzlement,  and  vice  versd  (r). 

(n)  24  &  25  Vict,  a  99,  8.  94- 
(0)  14  &  15  Vict  c.  100,  8.  9. 
(p)  Ibid.  s.  12. 

(<?)  24  &  25  Vict,  c  96,  s.  41. 
(r)  Ibid.  s.  72. 
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Upon  an  indictment  for  obtaining  by  false  pretences, 
if  the  offence  turns  out  to  amount  to  larceny 9  the  de- 
fendant may  still  be  convicted  of  false  pretences  (s). 

And  whenever  a  person  is  indicted  for  an  offence 
which  includes  in  it  an  offence  of  minor  extent  and 
gravity  of  the  same  class,  the  prisoner  may  be  con- 
victed of  such  minor  offence  (t).  Thus,  on  an  indict- 
ment for  murder,  he  may  be  convicted  of  manslaughter; 
so  of  simple  larceny,  if  indicted  for  stealing  in  a  dwell- 
ing-house, or  any  other  aggravated  form  of  larceny  (u). 

Verdict  If  the  judge  is  dissatisfied  with  the  verdict  he  may 

by3  the judge,  direct  the  jury  to  reconsider  it,  and  their  subsequent 
verdict  will  stand  as  the  true  one.  If,  however,  the 
jury  insist  upon  having  the  first  recorded,  it  must  be 
recorded ;  but  if  it  be  a  verdict  of  guilty,  and  contrary 
to  the  evidence,  it  will  be  set  aside  and  a  new  trial 
granted  by  the  Queen's  Bench  Division  (v). 

Acquittal,  con-      If  a  verdict  of  acquittal  is  returned,  the  prisoner  is 
sequences  o .    ^  ^^  ^^  ^m  ^e  present  accusation ;  and  he  is 

discharged  in  due  course,  unless  there  is  some  other 
charge  against  him.  If  he  is  acquitted  on  account  of 
some  defect  in  the  proceedings,  or  not,  as  above,  on  the 
merits  of  the  case,  he  may  be  detained  and  indicted 
afresh.  If  he  is  acquitted  on  the  ground  of  insanity 
at  the  time  of  the  commission  of  the  offence,  whether 
such  offence  was  a  felony  (x)  or  misdemeanor  (y),  he 
must  be  kept  in  custody  until  the  Queen's  pleasure  be 
known;  and  the  Queen  may  order  his  confinement 
during  her  pleasure  (z). 


(«)  24  &  25  Vict,  c.  96,  s.  88 ;  v.  p.  242. 

(t)  v.  Rose  84. 

(u)  v.  Arch.  229. 

(»)  ▼.  p.  467. 

(ar)  39  &  40  Geo.  3,  0.  94,  s.  1. 

(y)  3  *  4  v>ct  c.  54,  ■■  3- 

(z)  v.  p.  372  as  to  insanity  at  time  of  trial  and  not  of  commission  of 

offence. 
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If  a  verdict  of  guilty  is  brought  in,  the  accused  is  Conviction, 
said  to  be  convicted.  The  jury  may  annex  to  such 
verdict  a  recommendation  to  mercy  on  any  grounds 
they  think  proper — which  recommendation  will  usu- 
ally be  taken  into  consideration  by  the  judge  (a). 
If  there  are  several  counts  in  the  indictment  the 
verdict  specifies  on  which  count  the  prisoner  is  con- 
victed. 

If  there  is  a  second  indictment  against  a  prisoner  Second  in- 
who  has  been  found  guilty,  frequently  it  is  not  pro-  ctment- 
ceeded  with  if  the  charge  is  similar  to  that  on  which 
he  has  just  been  convicted.  The  counsel  for  the  pro- 
secution often  merely  gives  the  court  an  outline  of  the 
case.  If  he  is  acquitted,  the  second  indictment  is  then 
proceeded  with,  unless  it  is  obvious  that  there  is  no 
more  evidence  than  in  the  first  case. 

If  a  prisoner  indicted  for  any  felony  or  the  offence  Conviction 

P      ..  *  !  .      r  .,  r  .       after  previous 

of  uttering  false  or  counterfeit  com,  or  of  possessing  conviction, 
counterfeit  gold  or  silver  coin,  or  of  obtaining  goods  or 
money  by  false  pretences,  or  of  conspiracy  to  defraud,  or 
of  any  misdemeanor  under  24  &  2  5  Vict  c.  96,  s.  58  (6), 
has  been  found  guilty,  then,  if  he  has  been  previously 
convicted  of  any  of  the  above  crimes,  he  is  asked 
whether  he  has  been  so  previously  convicted,  the 
previous  conviction  being  also  alleged  in  the  indict- 
ment. If  he  admits  it,  the  court  proceeds  to  sentence 
him.  But  if  he  denies  it,  or  will  not  answer,  the  jury 
are  then,  without  being  again  sworn,  charged  to  inquire 
concerning  such  previous  conviction;  the  point  to  be 
established  being  the  identification  of  the  accused  with 
the  person  so  convicted  (c).     The  only  case  in  which 


(a)  Unless,  indeed,  m  is  not  unfrequently  the  case,  it  appears  that 
the  recommendation  is  founded  on  some  lingering  doubt  as  to  the  suffi- 
ciency of  the  evidence. 

(6)  v.  p.  255. 

(c)  34  &  35  Vict  c.  112,  ss.  18,  20 ;  see  also  24  &  25  Vict  a  96,  s. 
116;  a  97,  8.37. 
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evidence  of  a  previous  conviction  may  be  given  before 
the  subsequent  conviction  is  found  is  when  the  pri- 
soner gives  evidence  of  character.  In  this  case  the  jury 
are  to  inquire  of  the  previous  conviction  and  the  sub1 
sequent  offence  at  the  same  time  (d). 


{d)  Though  the  previous  conviction  does  not  faU  within  the  scope  of 
the  above  provision,  the  judge  has  before  him  a  record  of  it  and  all  other 
occasions  on  which  the  accused  has  been  before  a  criminal  court.  See 
p.  229,  as  to  evidence  of  certain  previous  convictions  on  an  indictment 
for  receiving. 
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JUDGMENT. 

Before  judgment  in  cases  of  treason  and  felony,  the  Judgment, 
prisoner  is  supposed  to  be  asked  whether  he  has  any- 
thing to  say  why  the  court  should  not  proceed  to  pass 
sentence  upon  him.     But  in  actual  practice  this  is  not 
always  done. 

The  interval  between  conviction  and  judgment  is  the  Arrest  of 
time  for  the  defendant  to  move  the  court  in  arrest  of  gmen  * 
judgment.  This  motion  must  be  grounded  on  some 
defect  apparent  on  the  face  of  the  record,  and  not  on 
some  irregularity  in  the  proceedings.  The  objection 
must  be  a  substantial  one,  such  as  want  of  sufficient 
certainty  in  the  indictment  as  to  the  statement  of  facts, 
&c.  But  judgment  will  not  be  arrested  if  the  defect 
has  been  amended  during  the  trial,  or  is  such  an  one 
as  is  aided  by  verdict  The  court  itself  will  arrest 
judgment  if  it  is  satisfied  that  the  defendant  has  not 
been  found  guilty  of  an  offence  in  law.  If  judgment 
is  arrested,  the  proceedings  are  set  aside,  no  judgment 
is  given,  and  the  prisoner  is  discharged.  But,  unlike 
an  ordinary  acquittal,  the  defendant  may  be  indicted 
again  on  the  same  facts. 

Judgment  may  be  postponed  if  the  court  wishes  to  Judgment 
reserve  any  point  of  law  for  the  consideration  of  the  P°8tPonod- 
Court  for  Crown  Cases  Eeserved  (e). 

If  the  defendant  has  been  found  guilty  of  a  mis-  Verdict  in 

absence  of 
■— prisoner. 

{e)  v.  p.  471. 
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demeanor  in  his  absence  (in  felonies  he  must  be  present), 
process  issues  to  bring  him  to  receive  judgment ;  and 
on  non-appearance  he  may  be  prosecuted  to  out- 
lawry (/).  If  he  has  been  allowed  to  leave  the  court 
on  entering  into  recognizances  to  come  up  for  judgment 
when  called  upon,  and  he  fails  to  come  up,  his  recog- 
nizances will  be  forfeited  and  a  warrant  issued  for  his 
apprehension. 

GiviDg  Judgment  or  sentence  is  given  by  the  court,  the 

judgment  judge  adding  such  remarks  as  he  thinks  proper.  For- 
merly, in  all  capital  felonies,  when  the  court  thought 
that  the  person  convicted  was  a  fit  subject  for  royal 
mercy,  it  was  lawful,  instead  of  publicly  giving  sentence 
of  death,  to  enter  it  on  the  record,  the  effect  being  the 
same  (g).  But  it  seems  that  now,  by  virtue  of  24  &  25 
Vict.  c.  1 00,  s.  2,  sentence  of  death  must  be  pronounced 
on  conviction  for  murder. 


{g)  v.  4  Geo.  4,  c  48,  ».  1 ;  6  &  7  Win.  4,  c.  30,  a.  2 ;  24  *  25  Vict 
c.95. 
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CHAPTEK  XX. 

INCIDENTS  OP  TRIAL. 

Some  miscellaneous  points  connected  with  a  criminal 
trial  remain  to  be  noticed,  now  that  we  have  viewed 
the  general  order  of  proceedings. 

Defence  in  formd  pauperis, — In  cases  of  extreme  Defence  in 
poverty  (that  is,  when  the  defendant  will  swear  that  he  peri*.  pau' 
is  not  worth  £5   in  the  world,  besides  his  wearing 
apparel,  after  paying  his  debts)  the   defendant  may 
petition  the  Queen's  Bench  Division  to  be  allowed  to 
defend  himself  as  a  pauper.     His  petition  must  be  veri-  - 
fied  at  the  same  time  by  an  affidavit     It  (the  petition) 
is  presented  either  to  a  judge  at  chambers  or  in  court 
On  the  prayer  of  the  petition  being  granted,  a  rule  is 
drawn  up  by  the  judge's  clerk,  mentioning  the  name  of 
the  counsel  and  attorney  assigned  for  the  defence ;  and 
this  must  be  produced  when  the  pauper  requires  any- 
thing to  be  done  without  payment  of  fees  (A). 

There  is  also  a  custom  of  a  similar  nature.  In  cases  Defence  at  the 
where  there  is  a  special  difficulty,  or  where  the  con-  the  judge, 
sequences  are  very  serious,  and  therefore  usually  on 
indictments  for  murder,  if  the  prisoner  is  not  defended 
by  counsel,  the  judge  requests  some  barrister  to  give 
his  honorary  services  to  the  prisoner.  Of  course,  this 
request  is  always  complied  with. 

Sometimes  a  poor  person  is  allowed  to  prosecute  in  Propecution 

,  tn  forma  pau* 

formd  pauperis,  but  then,  in  addition  to  the  petition  peri*. 

(h)  Arch.  155.    R.  v.  Dugdale,  Comer's  Cr.  Prac  167. 
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View  of  /octet 
in  quo. 


Adjournment 
of  trial. 


Withdrawal 
from  prosecu- 
tion. 


and  affidavit,  there  must  be  special  grounds  shewn  for 
allowing  this  irregularity  (t). 

View  of  locus  in  quo  by  the  jury. — The  judge  may 
allow  the  jury  to  view  the  scene  of  the  crime,  or  other 
occurrence  under  investigation,  at  any  time  during  the 
trial,  even  after  the  summing-up.  But  care  should  be 
taken  that  no  improper  communications  are  made  at  the 
view  ;  and  that  no  evidence  is  received  in  the  absence 
of  the  judge  and  the  prisoner  (k). 

Adjournment  of  the  trial. — If  the  trial  is  not  con- 
cluded on  the  same  day  on  which  it  is  commenced,  the 
judge  may  adjourn  from  day  to  day  (I).  And  a  judge 
may  adjourn  a  case  and  proceed  with  another  if  the 
emergency  requires  it,  as,  for  example,  to  give  time  for 
the  production  of  something  essential  to  the  proof,  or 
for  the  witnesses  to  arrive  (m).  If  the  prisoner  is  taken 
so  ill  as  to  render  him  incapable  of  remaining  at  the 
bar,  the  jury  is  discharged,  and  the  prisoner  is  after- 
wards tried  by  another  jury  (n). 

Withdrawal  from  prosecution. — Frequently  the  pro- 
secutor is  desirous  of  withdrawing  from  the  prosecution, 
the  accused  engaging  not  to  bring  an  action  for  tres- 
pass and  false,  imprisonment  or  malicious  prosecution. 
If  the  offence  is  a  misdemeanor  more  immediately 
affecting  the  individual,  e.g.,  a  battery,  or,  in  other 
words,  one  which  might  be  made  the  subject  of  civil 
action,  this  will  be  allowed,  and  the  agreement  will  be 
enforced ;  but  not  if  the  offence  is  a  felony  or  a  misde- 
meanor of  a  more  public  nature  (o).  Even  after  verdict, 
if  the  court  deems  such  a  course  proper,  the  defendant 


(*)  Arch.  156.    R  v.  WilJcins,  1  DowL  P.  0.  536. 

(*)  JL  v.  Martin,  L.  R.  1  C.  C.  R.  378 ;  41  L.  J.  (M.C.)  113. 

(/)  As  to  what  happens  to  the  jury  in  the  interval,  y.  p.  393. 

(m)  R.  v.  Wenborn,  6  Jar.  267. 

(n)  JL  t.  Stevenion,  2  Leach,  546. 

(o)  y.  RawUngt  y.  Coal  Contumers'  Auociation,  43  L.  J.  (M.C.)  111. 
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is  sometimes  allowed  to  "talk  with  the  prosecutor." 
Though  one  person  is  not  obliged  in  the  first  instance 
to  prosecute  another  whom  he  suspects  of  crime,  that 
is,  not  until  he  has  been  bound  over  by  the  magistrate 
to  prosecute  and  give  evidence,  it  is  a  crime  to  take  a 
reward  not  to  prosecute  a  felony  (p). 

Restitution  of  goods. — When  a  man's  goods  have  Bestitution 
been  stolen,  he  may,  if  he  can  do  so  without  a  breach  °  g0°  "' 
of  the  peace,  retake  them  wherever  he  finds  them  (q), 
as  the  goods  are  still  his,  unless  they  have  been  sold 
and  bought  in  market  overt,  by  which  sale  a  bond  fide 
purchaser  acquires  the  property  in  the  goods.  In  that 
case  the  original  owner  is  entitled  to  have  his  goods 
back  only  after  he  has  prosecuted  the  thief  to  con- 
viction ;  and  that  only  in  consequence  of  the  provisions 
of  the  Larceny  Consolidation  Act. 

If  any  person  guilty  of  any  such  felony  or  misde- 
meanor as  is  mentioned  in  that  Act,  in  stealing,  taking, 
obtaining,  extorting,  embezzling,  converting,  or  dis- 
posing of,  or  in  knowingly  receiving,  any  chattel, 
money,  valuable  security  or  other  property,  is  in- 
dicted for  such  offence  by  or  on  behalf  of  the  owner  of 
the  property,  or  his  executors,  or  administrators,  and 
convicted  thereof;  in  such  case  the  property  is  to  be 
restored  to  the  owner  or  his  representativa  The  court 
may  order  the  restitution  in  a  summary  manner.  But 
no  such  restitution  is  made  if  it  appears  that  any 
valuable  security  has  been  bond  fide  paid  or  discharged 
by  some  person  or  body  corporate  liable  to  the  pay- 
ment thereof,  or,  being  a  negotiable  instrument,  has 
been  bond  fide  taken  or  received  by  transfer  or  delivery, 
by  some  person  or  body  corporate,  for  a  just  and 
valuable  consideration,  without  any  notice  or  reason- 
able cause  to  suspect  that  the  same  had,  by  any  felony 
or  misdemeanor,  been  stolen,  &c.     But  the  above  pro- 


(j>)  v.  compounding  felony,  p.  98. 
(2)  4  BL  363. 
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visions  as  to  restitution  do  not  apply  to  the  case  of 
any  prosecution  of  any  trustee,  banker,  merchant, 
solicitor,  factor,  broker,  or  other  agent  intrusted  with 
the  possession  of  goods  or  documents  of  title  to  goods, 
for  any  misdemeanor  against  the  Larceny  Act  (r). 
But  the  court  has  not  power,  as  a  rule,  to  order 
property  not  forming  part  of  the  subject  of  the  indict- 
ment, for  example,  property  found  on  the  prisoner,  to 
be  disposed  of  in  a  particular  manner  (a). 

The  effect  of  this  statute  is  to  revest  the  property 
in  the  goods  in  the  original  owner  from  the  time  of 
the  conviction,  so  that  he  may  bring  an  action  to 
recover  his  goods  against  any  one  who  had  possession 
of  them  after  the  conviction  (£),  but  not  against  a 
person  who,  having  bought  them  in  market  overt, 
parted  with  them  before  such  conviction  (u).  Or  the 
owner  may  obtain  a  summary  order  for  restitution 
under  the  statute. 


Goods  Now  as  we  have  seen  that  there  is  a  distinction,  in 

faisepretencefl.  the  case  of  goods  which  have  been  stolen  and  afterwards 
sold,  between  a  sale  in  market  overt  and  a  sale  other- 
wise, on  which  depends  the  right  to  recover  by  the 
aid  of  the  statute  only,  or  without  it;  so  similarly 
with  regard  to  goods  which  have  been  obtained  from 
the  owner  by  false  pretences,  different  considerations 
apply  according  as  the  property  has  or  has  not  passed 
from  the  original  owner. 

Thus,  for  example,  when  A.  is  induced  by  fraud  to 
part  with  his  goods  to  B.,  under  the  belief  that  he  is 
selling  the  goods  to  some  person  whom  B.  pretends  to 
be,  or  to  be  the  agent  of,  the  contract  is  void,  and  the 


(r)  24  &  25  Vict  c.  96,  b.  ico. 

(•)  JL  v.  Corporation  of  London,  27  L.  J.  (M.C.)  231.    But  an  excep- 
tion is  introduced  by  statute  30  &  31  Vict  c.  35,  a.  9. 
(t)  Scattergood  v.  Sylvester,  15  Q,  B.  506. 
(«)  Horwood  v.  Smith,  2  T.  R.  750. 


INCIDENTS  OF  TRIAL.  453 

property  in  the  goods  has  never  passed  from  A.,  and 
he  is  therefore  entitled,  apart  from  the  statute,  to 
recover  his  goods,  or  sue  for  the  conversion  of  them  («). 
But  when  A.  has  been  induced  by  fraud  to  sell  or  part 
with  his  goods  to  B.,  intending  to  pass  the  property  to 
him,  the  contract  is  not  void,  but  voidable ;  i.e.,  A  may 
repudiate  the  contract  on  discovering  the  fraud,  and 
may  recover  the  goods  from  B.,  or  from  a  purchaser 
who  had  notice  of  the  fraud.  But  if  B.  has  sold  the 
goods  to  C,  an  innocent  purchaser,  A  cannot  recover 
the  goods  from  C,  because  the  property  in  the  goods 
passed  to  him  while  B.  had  the  property,  and  so  C. 
has  acquired  a  good  title,  unless  the  statute  gives  A. 
the  right  to  recover. 

The  words  of  the  statute  seem  to  have  that  effect, 
and  were  so  considered  by  Blackburn,  J.,  in  Lindsay 
v.  Cundy  (y).  And  it  is  difficult  to  see  any  reason  why 
a  person  who  has  bought  in  market  overt  bondjide,  but 
from  a  thief,  should  be  in  a  worse  position  than  one 
who  has  simply  purchased  from  one  who  has  obtained 
the  goods  by  fraud.  However,  it  has  been  decided,  in 
the  recent  case  of  Moyce  v.  Newington  (2),  that  the 
statute  does  not  apply  to  cases  of  false  pretences  where 
the  property  has  passed,  but  only  to  those  cases  where 
possession  has  been  obtained  without  the  property 
passing,  cases  in  which,  as  we  have  seen,'  the  statute 
is  unnecessary,  except  for  the  purpose  of  giving  a 
summary  mode  of  obtaining  restitution. 

The  innocent  purchaser  is  not,  however,  always  a  Remedy  of 
total  loser ;  for  it  is  provided  that  money  found  on  a  chwer."' pUr 
prisoner,  who  has  been  convicted  of  an  offence  which 
includes  the  stealing  of  any  property,  may  be  ordered  by 


(it)  Hardman  v.  Booth,  iE&G.  803  ;  32  L.  J.  (Ex.)  105  ;  Lindsay  v. 
Cundy,  L.  R.  I  Q.  B.  D.  348 ;  45  L.  J.  (Q.B.)  381 ;  L.  R.  2  Q.  B.  D.  96 ; 
46  L.  J.  (Q.B.)  233  ;  L.  R.  3,  Appeal  Cases,  459  ;  47  L.  J.  (H.L.)  481. 

(y)  L.  R.  1  Q.  B.  D.  357. 

(z)  L.  R.  4  Q.  K  D.  32 ;  48  L.  J.  (Q.B.)  125. 
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the  court  to  be  given  to  the  purchaser  of  the  property, 
if  he  did  Dot  know  that  the  same  was  stolen.  This 
takes  place  only  after  he  has  restored  the  property  to 
the  owner;  and  of  course  the  amount  so  given  must 
not  exceed  the  amount  of  the  proceeds  of  the  sale  (a). 
If  the  property  has  been  pawned,  the  court  may  order 
the  delivery  thereof  to  the  owner,  either  on  payment 
to  the  pawnbroker  of  the  amount  of  the  loan  or  of 
any  part  thereof,  or  without  payment  of  any  part,  as 
the  court,  according  to  the  conduct  of  the  owner  and 
the  other  circumstances  of  the  case,  thinks  just  and 
fitting  (6). 

Restitution  Eestitution  may  be  ordered  in  the  same  way  by 

magistrate.*    magistrates  convicting  of  larceny,  &c,  in  the  exercise 
of  their  summary  jurisdiction  (c). 


(<*)  30  &  31  Vict  c.  35,  a.  9. 

(&)  35  &  36  Vict  c.  93,  a.  30. 

(c)  42  &  43  Vict  c.  49,  s.  27,  subs,  3. 
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PUNISHMENT. 

The  object  of  the  sentence  is  to  prescribe  the  punish-  Punishment 
ment     The  law,  whether  common  law  or  statute  law, 
which  assigns  the  punishment,  almost  unexceptionally 
gives  the  judge  a  certain  latitude  as  to  the  amount  of 
punishment.     Though  he  is  restricted  as  to  the  maxi-  Minimum 

•         i         *.  u  •  1 -4.4.1  v     PunwnmentB 

mum,  in  almost  every  case  he  can  give  as  little  as  he  abolished, 
pleases,  minimum  punishments  having  been  abolished 
by  statute  (rf).  On  conviction  for  treason  or  murder, 
however,  sentence  of  death  must  be  passed  (0).  Crimes 
against  nature  must  be  punished  by  at  least  ten  years 
penal  servitude.  Some  crimes  demand  a  wide  limit  of 
punishment ;  for  example,  manslaughter,  where  it  may 
range  from  penal  servitude  for  life  to  a  merely  nominal 
punishment,  according  to  the  circumstances.  But 
practically  this  works  well,  as  the  judges  are  quite 
competent  to  apportion  the  punishment  to  the  crime ; 
and  the  inconvenience  of  reposing  that  confidence  in 
them  is  a  less  evil  than  the  multiplication  of  technical 
distinctions  which  inevitably  results  from  the  multi- 
plication of  the  definitions  of  crime  (/). 

The  punishment  prescribed  by  statute  for  felonies  U*u&\  punUh- 
is  usually  penal  servitude  for  not  less  than  five  years,  felonies, 
or  imprisonment  not  exceeding  two  years,  with  or  with- 
out hard  labour.     When  the  punishment  is  not  pre- 
scribed  by  statute,  the   combined    effect   of   several 

(d)  9  &  io  Vict  c.  24. 

(e)  v.  p.  276  for  two  offences  anomalously  capital. 
(/)  v.  Fitz.  St.  143. 
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statutes  (g)  is,  that  such  felonies  may  be  punished  by 
penal  servitude  for  not  more  than  seven  nor  less  than 
five  years,  or  by  imprisonment  for  any  term  not  ex- 
ceeding two  years ;  and,  if  a  male,  the  court  may  order 
the  felon  to  be  once,  twice,  or  thrice  publicly  or 
privately  whipped  in  addition  to  such  punishment. 

Utuai  punish-  The  punishment  prescribed  by  statute  for  mw- 
misdemeanon.  demeanors  is  usually  fine  or  imprisonment,  or  both ; 
and  it  is  also  the  same  when  it  is  not  prescribed  by 
statute,  but  left  to  the  common  law  (h).  The  court 
may  also  require  the  defendant  to  find  sureties  to 
keep  the  peace  and  be  of  good  behaviour. 

Punishment  The  punishment  for  a  felony  (not  punishable  with 
oontiSSn.0111  death  and  not  being  simple  larceny),  after  a  previous 
conviction  for  felony,  is  penal  servitude  for  life  or  for 
not  less  than  five  years,  or  imprisonment  not  exceed- 
ing four  years ;  and  in  the  case  of  a  male,  if  the  court 
thinks  fit,  whipping  publicly  or  privately,  once,  twice, 
or  thrice  (i). 

Simple  larceny  Special  enactments  impose  certain  terms  of  punish- 
conTiction.  ment  in  the  case  of  conviction  for  simple  larceny  after 
previous  conviction  for  certain  offences.  The  punish- 
ment for  simple  larceny,  after  previous  conviction  for 
felony,  is  penal  servitude  from  five  to  ten  years,  or 
imprisonment  not  exceeding  two  years,  with  or  without 
hard  labour,  or  solitary  confinement ;  and  in  the  case 
of  a  male  under  sixteen  years  of  age,  with  or  without 
whipping  (k).  For  simple  larceny,  or  any  offence 
made  punishable  as  simple  larceny  by  the  Larceny  Act, 


iff)  7  &  8  Geo.  4,  c.  28,  s.  8  (see  also  8.  9) ;  20  &  21  Vict  0.3,8.2; 
27  &  28  Vict  c  47,  a.  2. 

(h)  As  to  hard  labour,  v.  p.  46a 

(t)  7  &  8  Geo.  4,  c.  28,  s.  11 ;  20  &  21  Vict  c.  3,  s.  2  ;  27  &  28  Vict, 
c.  47,  s.  2 ;  42  k  43  Vict  c.  55,  s.  1.  This  statute  has  reduced  the 
minimum  term  of  penal  servitude,  after  a  previous  conviction  for  felony, 
from  seven  to  five  years.    See  also  R.  v.  Horn,  48  L.  T.  N.  S.  272. 

(k)  24  &  25  Vict  c  96,  s.  7. 
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after  previous  conviction  for  any  indictable  misde- 
meanor under  the  Larceny  Act,  the  punishment  is 
penal  servitude  from  five  to  seven  years,  or  imprison- 
ment as  in  the  last  case  (/).  The  same  limits  of 
punishment  apply  to  simple  larceny,  or  an  offence 
punishable  as  simple  larceny,  after  two  summary  con- 
victions for  offences  punishable  upon  summary  con- 
viction under  certain  enumerated  Acts  (m). 

For   uttering,  &c.,  counterfeit  coin,  after   previous  uttering,  &c, 
conviction  for  such  crime,  or  previous  conviction  for  3?$™ 
a  felony  against  a  Coinage  Act,  the  punishment    is  Pg£» con' 
penal  servitude  for  life,  or  for  not  less  than  five  years, 
or  imprisonment   not  exceeding   two  years,  with    or 
without  hard  labour,  or  solitary  confinement  (n). 

We  may  notice  here  that  if  the  prisoner  is  found  Several  terms 
guilty  of  several  distinct  offences  on  different  counts,  ^^JjJSt  or* 
he  may  be  sentenced  to  several  terms  of  punishment ;  continuous 
such  terms  to  be  concurrent,  or  the  second  to  com- 
mence at  the  expiration  of  the  first  (0).   When  a  sentence 
for  felony  is  passed  on  a  person  already  suffering  im- 
prisonment for  another  crime,  the  court  may  order  the 
imprisonment  for  the  subsequent  offence  to  commence 
at  the    expiration  of   the  former  term;  so    also  the 
court  may  order  a  sentence    of   penal   servitude    to 
commence  after  the  previous  imprisonment  or  penal 
servitude,  although  the  aggregate  term  of   imprison- 
ment or  penal  servitude  respectively  may  exceed  the 
term  for  which  either  of  these  punishments  could  be 
otherwise  awarded  (p). 

The  punishments  which  the  law  prescribes  are  the  sanctions  of 
following  :-  ^^ 

Death ;  Penal  Servitude ;  Imprisonment ;  Fine. 

{I)  24  k  25  Vict.  c.  96,  b.  8. 

(m)  Ibid.  s.  9. 

(n)  Ibid.  c.  99,  b.  12. 

(o)  R.  v.  Castro,  L.  R.  5  Q.  B.  D.  49a 

lp)  7  &  8  Geo.  4,  c.  28,  b.  10. 
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Death. 


Penal  servi- 
tude. 


Incidental  to  the  imprisonment  are  sometimes 
Hard  Labour;  Whipping;  Solitary  Confinement. 

In  addition  to  other  punishment  there  is  often  made 
an  order  that  the  person  convicted  be  under  police 
supervision  for  a  certain  time. 

Again,  in  some  cases  the  ends  of  justice  are  at- 
tained by  requiring  the  prisoner  to  enter  into  recog- 
nizances to  come  up  for  judgment  if  called  for ;  which 
generally  means  that  if  he  conducts  himself  with  pro- 
priety he  will  hear  nothing  more  of  the  matter. 

The  prisoner  may  also  be  required  to  find  sureties 
to  keep  the  peace,  or  to  be  of  good  behaviour. 

Youthful  offenders,  under  certain  circumstances, 
may  be  sent  to  reformatories  or  industrial  schools. 

Each  of  the  above-named  sanctions  of  the  law  will 
in  turn  receive  a  brief  notice. 

Death. — This  is  the  only  punishment  which  must  be 
awarded  in  treason  and  murder.  And  it  cannot  be 
awarded  in  any  other  cases  except  piracy,  or  the  two 
crimes  of  setting  fire  to  Her  Majesty's  vessels  of  war  or 
to  ships,  &a,  in  the  port  of  London  (q). 

Penal  Servitude. — This  mode  of  punishment  was 
introduced  in  substitution  for  transportation  beyond 
the  seas  in  certain  cases  by  1 6  &  1 7  Vict.  c.  99,  and 
totally  superseded  transportation  by  20  &  21  Vict.  c.  3. 
It  was  placed  generally  on  the  same  footing  as  the  latter 
punishment:  thus,  any  person  who  might  formerly 
have  been  sentenced  to  transportation  is  now  liable  to 
be  kept  in  penal  servitude  for  the  same  period ;  and 

(7)  As  to  recording  sentence,  v.  p.  448.    As  to  mode  of  execution,  v. 
P-  477- 
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any  person  who  might  have  been  sentenced  either  to 
transportation  or  imprisonment  may  now  be  sentenced 
either  to  penal  servitude  or  imprisonment.  But  in 
cases  where  before  the  Act  sentence  of  seven  years' 
transportation  might  have  been  passed,  the  court  may 
now  pass  sentence  of  not  less  than  five  years'  penal 
servitude  (r). 

Persons  sentenced  to  penal  servitude  may  be  con-  pi*c«  of  con- 

/»       i   •  •  *  n         r*  finomout  in 

fined  in  any  prison,  or  place  of  confinement  in  any  part-penal  gem- 
ot the  United  Kingdom,  or  in  any  river,  port,  or  har- tude* 
bour  of  the  United  Kingdom,  in  which  persons  under 
sentence  or  order  of  transportation  might  formerly  be 
confined,  or  in  any  other  prison  in  the  United  Kingdom, 
or  in  Her  Majesty's  dominion  beyond  the  sea,  as  one 
of  Her  Majesty's  secretaries  of  state  may  direct  And 
in  other  respects,  as  to  custody,  hard  labour,  manage- 
ment, control,  property  in  their  services,  and  punish- 
ment for  unlawfully  being  at  large  before  the  expira- 
tion of  their  term  (si),  they  may  be  dealt  with  as 
persons  sentenced  to  transportation  formerly  were  (t). 

The  shortest  term  of  penal  servitude  which  can  be 
awarded  is  five  years  (u). 

ImprisonrrmfU. — As  a  general  rule,  no  longer  sentence  imprisonment, 
of  imprisonment  than  for  two  years  can  be  awarded. 
From  that  to  penal  servitude  (if  allowed  in  the  par- 
ticular case)  for  five  years  there  is  a  spring.  But 
under  some  statutes  still  in  force,  imprisonment  to  the 
extent  of  three  or  four  or  even  more  years  may  be 
awarded,  for  example,  under  24  &  25  Vict.  c.  134, 
a  22 1  ;  24  &  2 s  Vict  c.  98,  s.  1 1  ;  7  Wm.  4  and  1  Vict, 
c.  36,  s.  26 ;  2  Geo.  2,  c.  25,  s.  2  ;  7  &  8  Geo.  4,  c.  28, 
s.  1 1. 


(r)  20  &  21  Vict.  c.  3,  s.  2  ;  27  &  28  Vict.  c.  47,  s.  2. 

(«)  ▼•  P.  79- 

(0  16  &  17  Vict  c  99,  b.  6 ;  20  &  21  Vict  c.  3,  s.  3. 

(u)  27  &  28  Vict  c  47,  8.  2 ;  42  &  43  Vict  c  55,  s.  1. 
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Fine.  Fine. — In  offences  punishable  by  fine  usually  the 

amount  of  the  fine  is  not  restricted  by  statute.  The 
reason  of  this  is  obvious.  Not  only  does  the  value  of 
money  change  from  time  to  time,  but  a  fine  which 
would  be  ruin  to  one  man  would  be  matter  of  indiffer- 
ence to  another  (x).  The  Bill  of  Sights  provides  that 
excessive  fines  shall  not  be  imposed.  It  would  be 
imprudent  to  hinder  a  man  from  getting  his  livelihood ; 
and  if  the  crime  demands  more  severe  punishment, 
the  court  may  award  imprisonment,  for  it  is  generally 
empowered  to  award  either  the  one  or  the  other,  and 
frequently  both.  Felonies  are  very  rarely  punished 
by  mere  fine  (y).  Each  of  the  Criminal  Consolidation 
Acts,  1 86 1,  provides  that  a  person  convicted  of  a  mis- 
demeanor under  those  Acts  may  be  fined  in  addition  to 
or  in  lieu  of  other  punishment  (2). 

Hard  labour.  Hard  Labour. — This  punishment  may  be  added  in 
nearly  all  classes  to  imprisonment  lor  felony.  The  mis- 
demeanors to  the  imprisonment  for  which  hard  labour 
may  be  added  are  enumerated  in  3  Geo.  4,  c  114,  and 
14  &  15  Vict  c.  100,  s.  29.  Each  of  the  Criminal 
Consolidation  Acts,  1 86 1,  contains  a  clause  to  the  effect 
that  the  court  may  add  hard  labour  to  imprisonment 
in  case  of  indictable  offences,  felonies  or  misdemeanors, 
under  those  Acts  (a).  Also  in  offences  under  the  Post 
Office  Acts  for  which  imprisonment  may  be  awarded, 
the  court  may  add  hard  labour  (b).  So  that  in  nearly 
every  case  now  hard  labour  may  accompany  imprison* 
ment. 

Two  classes  of  hard  labour  are  distinguished — one 
for  the  employment  of  males  above  the  age  of  sixteen ; 

(x)  4  BL  378. 

f  (y)  y.  24  &  25  Vict  c.  100,  s.  5. 

(2)  24  &  25  Vict  c.  96,  a.  117  ;  c.  97,  b.  73  ;  c.  98,  a.  51 ;  C.  99,8.  38  ; 

C.  IOO,  8.  71. 

(a)  24  &  25  Vict  c.  96,  8.  1 18 ;  c.  97,  8.  74 ;  c.  98,  b.  52 ;  c.  99, 8.  39  ; 
c.  100,  s.  69. 
(6)  7  Wm.  4  &  1  Vict  a  36^  8.  42. 
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the  other  for  that  of  males  below  that  age  and  of 
females.  Begulations  as  to  its  nature  and  application 
are  made  by  statute  (c). 

Whipping, — Two  classes  of  cases  in  which  whipping  Whipping, 
is  allowed  must  be  distinguished : — (i.)  of  males  below 
the  age  of  sixteen;  (ii.)  of  males  of  any  age.  It  should 
be  premised  that  a  female  can  never  be  whipped. 
Where  formerly  sentence  of  whipping  might  be  passed, 
the  court  or  magistrate  may  now  order  the  female  to 
be  kept  to  hard  labour  for  a  term  not  exceeding  six 
months  nor  less  than  one  month,  in  lieu  of  the  whip- 
ping (d). 

i  By  three  of  the  Consolidation  Acts  whipping  may  in  <»«*  of  juve- 
be  inflicted  for  a  variety  of  specified  offences  committed 
by  males  under  the  age  of  sixteen,  and  in  one  case, 
males  under  the  age  of  eighteen  (e).  It  is  to  take 
place  once,  and  the  number  of  strokes  and  the  instru- 
ment with  which  they  are  to  be  inflicted  are  to  be 
specified  by  the  court  in  the  sentence  (/). 

When  this  punishment  is  awarded  by  the  magistrates 
in  the  exercise  of  their  summary  jurisdiction,  the 
sentence  must  specify  the  number  of  strokes  and  the 
instrument ;  and  in  the  case  of  an  offender  whose  age 
does  not  exceed  fourteen,  the  number  of  strokes  must 
not  exceed  twelve,  and  the  instrument  used  must  be  a 
birch  rod.  And  for  a  child  under  the  age  of  ten  the 
number  of  strokes  must  not  exceed  six.  The  offender 
must  not  be  whipped  more  than  once  for  the  same 
offence  (g). 

ii.  Whipping  once,  twice,  or  thrice,  may  be  awarded  in  case  of 
to  males  of  any  age  incase  of  =- ^of  -» 

(c)  28  k  29  Vict  c.  126,  b.  19,  and  Part  IV.  ached  L  regs.  34-37. 

(d)  1  Geo.  4,  c  57,  s.  2. 

(e)  24  &  25  Vict  a  96,  b.  10 1.    This  exception  is  probably  a  mere 
oversight  on  the  part  of  the  legislature. 

(/)  24  &  25  Vict.  c.  96,  s.  119 ;  c.  97,  8.  75 ;  c  100,  a.  70.  „ 
(g)  25  &  26  Vict.  c.  18  ;  42  &  43  Vict.  c.  49,  as.  10,  11. 


462 


PUNISHMENT. 


(a.)  Bobbery,  &c,  with  violence — or  an  attempt  to 
choke,  suffocate,  or  strangle.  The  following  regulations 
must  be  observed: — The  whipping  must  be  privately 
inflicted ;  (/3)  if  the  age  of  the  offender  does  not  exceed 
sixteen,  the  number  of  strokes  at  each  whipping  must 
not  exceed  twenty-five,  and  the  instrument  must  be  a 
birch  rod ;  (y)  in  other  cases  not  more  than  fifty  strokes 
at  a  whipping ;  (8)  the  court  must  specify  the  number 
of  strokes  and  the  instrument ;  (e)  the  whipping  must 
not  take  place  after  six  months  from  the  sentence ; 
(f)  in  the  case  of  a  person  sentenced  to  penal  servitude, 
the  whipping  must  be  inflicted  before  he  is  removed  to 
a  convict  prison  (A). 

(b.)  Felony,  after  a  previous  conviction  for  felony ; 
and  certain  offences  relating  to  the  falsifying  of  cer- 
tificates of  previous  conviction.  The  whipping  is  to  be 
publicly  or  privately  inflicted  (%). 

(c.)  Felony  for  which  no  particular  punishment  has 
been  provided  (k). 


Solitary  con- 
finement 


Police  super- 
vision. 


Solitary  Confinement. — This  may  be  ordered  in  certain 
specified  cases  mentioned  in  the  Criminal  Consolidation 
Acts.  Also  for  felonies  for  which  no  particular  punish- 
ment has  been  prescribed  by  statute  (J) ;  and  for  certain 
other  offences  which  it  is  unnecessary  to  enumerate. 
But  in  no  case  may  a  prisoner  be  kept  in  solitary 
confinement  for  any  longer  period  than  one  month  at 
a  time,  or  than  three  months  in  the  space  of  one 
year  (m). 

Police  Supervision. — When  any  person  is  convicted 
on  an  indictment  for  a  crime  (explained  by  the  Act  to 


(A)  26  k  27  Vict  c.  44. 
(t)   7  &  8  Geo.  4,  c.  28,  s.  II. 
(*)  Ibid.  b.  8. 
(I)  Ibid.  s.  9. 

(m)  7  Wm.  4  &  I  Vict  c.  90,  s.  5  ;  24  &  25  Vict  c.  96,  s.  1 19 ;  a  97, 
b.  75  ?  *  98i  a.  53 ;  c,  99,  s.  40 ;  c.  ioo^  s.  7a 
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mean  in  England — any  felony,  or  the  offence  of  uttering 
false  or  counterfeit  coin,  or  of  possessing  counterfeit 
gold  or  silver  coin,  or  of  obtaining  by  false  pretences, 
or  of  conspiracy  to  defraud,  or  of  any  misdemeanor 
under  24  &  25  Vict  c.  96,  s.  58),  and  a  previous  con- 
viction of  a  crime  is  proved  against  him,  the  court  may, 
in  addition  to  any  other  punishment,  direct  that  he  is 
to  be  subject  to  the  supervision  of  the  police  for  a 
period  of  seven  years  or  less,  commencing  immediately 
after  the  expiration  of  the  sentence  passed  on  him  for 
the  last  of  such  crimes  (n). 

The  consequence  of  such  sentence  is  that  the  person  ww  it  con- 

sists  111* 

to  be  supervised  must  notify  the  place  of  his  residence 
to  the  chief  officer  of  police  of  the  district  in  which 
his  residence  is  situated,  or  to  the  constable  or  person 
in  charge  of  the  chief  office  or  of  the  office  or  station  to 
which  he  has  received  notice  to  report  himself;  and 
must  also  notify  any  change  within  such  district ;  and 
if  he  goes  out  of  the  district,  he  must  notify  the  change 
to  such  officer  or  constable  in  the  district  he  is  leaving, 
and  also  to  such  officer  or  constable  in  the  district  to 
which  he  is  going.  If  a  male,  he  must  report  himself 
personally  or  by  letter,  as  required,  once  a  month,  to 
the  chief  officer  of  the  district,  or  such  other  officer  or 
constable  as  above  mentioned.  If  he  offends  against 
these  regulations,  or  is  forty-eight  hours  in  any  place 
without  notifying  the  place  of  his  residence  to  the 
chief  officer  or  such  other  officer  or  constable  as  above 
mentioned,  he  is  subject  to  imprisonment  with  or 
without  hard  labour  for  a  term  not  exceeding  one 
year  (0). 

Recognizances  and  Sureties. — Under  each  of  the  Cri-  Entering  into 
minal  Consolidation  Acts,  in  case  of  conviction  for  an  SSfSnding6" 
indictable  misdemeanor  punishable  under  those  Acts,  luretie»- 

* 

(n)  34  &  35  Vict  c.  112,  a.  8. 

(o)  Ibid. ;  42  &  43  Vict  c.  55,  b.  2. 
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the  court  may  fine  the  offender,  and  require  him  to  enter 
into  his  own  recognizances  and  to  find  sureties,  both  or 
either,  for  keeping  the  peace  and  being  of  good  be- 
haviour, in  addition  to  or  in  lieu  of  any  other  punish- 
ment In  case  of  &  felony  punishable  under  the  Acts, 
the  court  may  order  him  to  enter  into  his  own  recog- 
nizances and  to  find  sureties,  both  or  either,  for  keeping 
the  peace,  in  addition  to  any  other  punishment  But 
under  these  clauses  no  one  may  be  imprisoned  for  not 
finding  sureties  for  any  period  exceeding  one  year  (p). 

Reformatories.  Reformatory  and  Industrial  Schools. — When  any 
offender  who,  in  the  judgment  of  the  court  or  magis- 
trates, is  under  the  age  of  sixteen  years,  is  convicted 
of  an  offence  punishable  by  penal  servitude  or  im- 
prisonment, and  is  sentenced  to  imprisonment  for  ten 
days  or  more,  the  court  or  magistrates  may  also  sentence 
him  to  be  sent>  after  his  imprisonment,  to  a  certified 
reformatory  school,  to  be  there  detained  for  a  period  of 
from  two  to  five  years.  But  if  he  is  under  the  age  of 
ten  years  he  may  not  be  sent  to  a  reformatory  unless 
he  has  been  previously  charged  with  some  offence 
punishable  by  penal  servitude  or  imprisonment ;  or  is 
sentenced  by  a  Judge  of  assize  or  a  court  of  general 
or  quarter  sessions.  The  court  sending  such  a  youthful 
offender  to  a  school  will  choose  one  of  his  apparent 
religious  persuasion  (5). 

industrial  Industrial  schools  meet  the  case  of  those  who  have 

10  °°  not  to  so  great  an  extent  fallen  into  crime,  but  are  on 

the  highway  to  it  Thus,  two  magistrates  may  send 
the  following,  among  others,  to  such  schools :  children 
apparently  under  the  age  of  fourteen  begging,  having 
no  home  or  visible  means  of  existence,  in  the  company 
of  reputed  thieves;  destitute  orphans,  or  having  a 
surviving  parent  in  penal  servitude  or  imprisonment; 

(p)  24  &  25  Vict  c.  96,  a.  117  ;  c  97,  a.  73 ;  c  98,  s.  51 ;  c  99,  s.  38 ; 
c.  100,  s.  71. 

(2)   29  &  30  Vfck  C«   1 17,  8.  14. 
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children  apparently  under  the  age  of  twelve  charged 
with  an  offence  punishable  by  imprisonment  or  less 
punishment,  but  not  haying  been  convicted  of  felony, 
&c.  No  child  is  detained  in  such  school  after  he  has 
attained  the  age  of  sixteen,  unless  with  his  own  consent 
expressed  in  writing  (r). 

Other  Consequences  of  Conviction. 

Until  recently  certain  forfeitures  and  other  conse- Forfeiture,  &c. 
quences  followed  on  conviction  for  treason  or  felony. 
But  by  statute  (a)  it  has  been  provided  that  from  and 
after  the  passing  of  the  Act  (July  4,  1 870)  no  confes- 
sion, verdict,  inquest,  conviction,  or  judgment  of  or  for 
any  treason,  felony,  or  /do  de  se,  shall  cause  any 
attainder,  or  corruption  of  blood,  or  any  forfeiture,  or 
escheat ;  provided  that  nothing  in  the  Act  shall  affect 
the  law  of  forfeiture  consequent  upon  outlawry.  Of 
course  this  does  not  refer  to,  or  interfere  with,  any  fine 
or  penalty  imposed  in  the  sentence  (I). 

But  a  conviction  for  treason  or  felony  for  which  the  Deprivation  of 
sentence  is  death,  penal  servitude,  or  imprisonment  with  °  oe'  c' 
hard  labour,  or  exceeding  twelve  months,  determines 
the  tenure  of  any  military  or  naval  office,  or  any  civil 
office  under  the  Crown,  or  other  public  employment,  or 
any  ecclesiastical  benefice,  or  any  office  or  emolument  in 
any  university  or  other  corporation,  or  any  pension  or 
superannuation  allowance  payable  by  the  public,  or  out 
of  the  public  funds,  unless  a  pardon  is  received  within 
two  months  after  the  conviction,  or  before  the  filling  up 
of  the  office,  place,  &c,  if  given  at  a  later  period.  It 
also  disqualifies  for  the  future,  until  the  punishment 
has  been  suffered  or  pardon  received,  the  felon  from 
holding  any  military  or  naval  office,  or  any  civil  office 
under  the  Crown,  or  other  public  employment,  or  any 


(r)  29  &  30  Vict  c  1 18. 
(*)  33  &  34  Vict  c.  23,  s.  1. 
(0  Ibid.  ■.  5. 
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ecclesiastical  benefice,  or  of  being  elected,  or  sitting, 
or  voting  as  a  member  of  either  House  of  Parliament, 
or  of  exercising  any  right  of  suffrage  or  other  parlia- 
mentary or  municipal  franchise  within  England,  Wales, 
or  Ireland  (u). 

Property  of  a  As  to  the  property  of  the  felon. — By  the  same 
conation.  statute  (x)  it  is  provided  that  this  may  be  committed 
to  the  custody  and  management  of  an  administrator,  to 
be  appointed  by  the  Crown ;  or,  in  default  of  such  ap- 
pointment, to  the  management  of  an  interim  curator, 
who  may  be  appointed  by  the  magistrates  on  an  appli- 
cation made  in  the  interest  of  the  felon  or  his  family. 
The  administrator  or  curator  must  pay  his  debts  and 
liabilities,  and  support  his  family,  and  preserve  the 
residue  of  the  property  for  the  felon  himself  or  bis  re- 
presentatives, on  the  completion  of  his  punishment,  his 
pardon,  or  his  death. 

Costs  and  Persons  convicted  of  treason  or  felony  may  be  con* 

compensation.  demned  in  eadB ;  ^  if  convicted  of  felony  may  be 

ordered  to  pay  a  sum  of  money  not  exceeding  j£ioo,  as 
compensation  to  the  person  defrauded  or  injured  by  the 
commission  of  the  felony  (y). 

(«)  33  *  34  Vict  c.  23,  b.  2. 
(x)  Ibid.  ss.  9,  18,  21. 
(y)  Ibid.  ss.  3,  4. 
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CHAPTER  XXIL 

PROCEEDINGS  AFTER  TRIAL. 

Though  there  is  no  appeal  on  the  merits  in  a  criminal  Verdict,  when 
case,  the  verdict  of  the  jury  does  not  always  determine  take  effect, 
the  conviction  or  acquittal  of  the  prisoner.  We  have 
already  seen  (z)  that  judgment  may  be  arrested  on 
certain  grounds.  It  remains  to  consider  those  cases  in 
which  the  judgment,  though  actually  given,  is  subse- 
quently affected.  This  matter  will  be  treated  of  under 
the  heads  of  New  Trial,  Reversal  of  Judgment  by  Writ 
of  Error,  and  the  Court  for  Crown  Cases  Reserved.  The 
subject  of  Reprieve  and  Pardon  will  form  a  separate 
chapter. 

NEW  TRIAL. 

"  Where  an  indictment  has  been  preferred  in  the  New  trial, 
Queen's  Bench,  or  has  been  removed  into  that  court  by 
certiorari,  a  new  trial  may,  after  conviction,  be  moved 
for,  on  the  ground  that  the  prosecutor  has  omitted  to 
give  due  notice  of  trial ;  or  that  the  verdict  has  been 
contrary  to  evidence,  or  to  the  direction  of  the  judge ; 
or  for  the  improper  reception  or  rejection  of  evidence, 
or  other  mistake  or  misdirection  of  the  judge ;  or  for 
any  gross  misbehaviour  of  the  jury  among  themselves ; 
or  for  surprise ;  or  for  any  other  cause  where  it  shall 
appear  to  the  court  that  a  new  trial  will  further  the 
ends  of  justice  "  (a). 

It  is  now  settled  that  only  in  misdemeanors,  and  not 


(*)  ▼.  p.  447- 
(a)  Arch.  194. 
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in  felonies,  can  a  new  trial  be  granted  (b).  As  a  rule, 
after  a  verdict  of  acquittal,  a  new  trial  will  not  be 
granted ;  but  this  rule  is  subject  to  qualifications,  for 
example,  where  the  defendant  has  kept  back  witnesses 
for  the  prosecution ;  or  where  the  object  of  the  criminal 
proceeding  is  to  try  a  right,  as  in  the  case  of  a  prosecu- 
tion for  the  non-repair  of  roads  (c). 

And  it  would  seem  that  even  in  the  last  mentioned 
class  of  cases,  if  a  defendant  has  been  tried  upon  an 
indictment  involving  the  danger  to  him  of  imprisonment 
if  found  guilty  and  has  been  acquitted,  no  new  trial 
can  be  had  (d). 

New  tmi,  by       Only  in  case  of  some  irregularity  in  the  proceedings, 
whom  granted.  or>  jn  0ther  words,  a  mis-trial,  can  any  other  court 

than  the  Queen's  Bench  grant  a  new  trial,  the  mis-trial 
being  regarded  as  a  mere  nullity. 

New  trial,  how      The  motion  for  a  new  trial  is  made  upon  the  judge's 
obtained.        notefl  of  the  tria]>  or  upon  affidavit,  the  defendant 

being  present  in  court.  When  counsel  have  been 
heard  on  both  sides,  the  court  either  makes  the  rule 
absolute  or  discharges  it,  with  or  without  costs.  If  the 
new  trial  is  granted,  the  effect  of  the  former  trial  is 
completely  swept  away,  and  all  the  facts  are  re-heard. 

REVERSAL  OF  JUDGMENT  BY  WRIT  OF  ERROR. 

Revenai  of  As  a  rule,  the  only  way  in  which  judgment  can  be 

gmen "       reversed  is  by  writ  of  error,  though  such  writ  is  not 

necessary  if  the  objection  is  to  some  matter  dehors  or 

foreign  to  the   record,  as  if  judgment   be  given  by 

persons  who  have  no  authority. 

writ  of  error.       A  writ  of  error  is  a  writ  directed  to  an  inferior  court 


(6)  R  v.  Berfoand,  L.  R.  I  (Priv.  Counc.)  52a 

(c)  v.  R  v.  Charley,  12  Q.  B.  515. 

(d)  R  v.  Duncan,  7  Q.  B.  D.  198 ;  50  L.  J.  (M.C.)  94 ;  44  L.  T.  (N.S.) 


521 


PROCEEDINGS  AFTER  TRIAL.  469 

which  has  given  judgment  against  the  defendant,  re- 
quiring it  to  send  up  the  record  and  proceedings  of  the 
indictment  in  question  to  the  Queen's  Bench  Division, 
for  that  court  to  examine  whether  the  errors  alleged 
took  place,  and  to  affirm  or  reverse  the  judgment  of  the 
inferior  court  It  must  be  grounded  on  some  substan- 
tial defect  apparent  on  the  face  of  the  record,  as  if  the 
indictment  be  bad  in  substance,  or  the  sentence  be 
illegal  It  will  never  be  allowed  for  a  formal  defect  (e). 
The  following  are  examples  of  cases  where  it  has  been 
held  that  a  writ  of  error  would  lie :  in  perjury,  where 
the  court  has  not  competent  authority  to  administer 
the  oath ;  in  libel,  if  the  words  do  not  appear  to  be 
libellous  ;  in  false  pretences,  if  it  is  not  shewn  what  the 
false  pretences  were  (/). 

Before  suing  out  the  writ  of  error,  it  is  necessary  Proceedings  on 
to  obtain  the  fiat  of  the  Attorney-General,  on  shewing  wrl  °  error* 
reasonable  ground  of  error.  This  is  at  the  discretion 
of  the  Attorney-General,  but  is  not  generally  refused ; 
indeed,  in  misdemeanors,  it  is  granted  as  a  matter  of 
course.  The  writ  is  delivered  to  the  clerk  of  the  peace, 
or  other  officer  of  the  court  to  which  it  is  directed,  who 
has  the  custody  of  the  indictment  He  makes  up  the 
record  and  makes  out  the  return  to  the  court  The 
party  suing  assigns  his  errors.  The  Crown  joins  in 
error.  The  case  is  argued,  and  judgment  of  affirmance 
or  reversal  given.  The  court  of  error  may  either  pro- 
nounce the  proper  judgment  itself,  or  remit  the  record 
back  to  the  inferior  court,  in  order  that  the  latter  may 
pronounce  judgment  (?). 

If  judgment  is  affirmed,  the  defendant  may  be  at  once  J2,,,gm^t 
committed  to  prison;  and  if  he  does  not    surrender 


(c)  v.  14  &  15  Vict  c.  100,  8.  25. 

(/)  v.  Castro  ▼.  Murray,  32  L.  T.  (N.S.)  675. 

(g)  11  &  12  Vict  c.  78,  s.  5. 
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within  four  days,  a  judge  may  issue  a  warrant  for  his 
apprehension  (A). 

Judgment  ^  judgment  is  reversed,  all  the  former  proceedings  are 

reversed.  nuu  an(j  void,  and  the  defendant  is  in  the  same  position 
as  if  he  had  never  been  charged  with  the  offence,  there- 
fore he  may  be  indicted  again  on  the  same  ground. 

interval  before      In  the  interval  before  the  result  of  the  proceedings 
error?entm     *n  error  **  known,  in  cases  of  misdemeanor  the  de- 
fendant is  discharged  from  custody  on  entering  into 
the  recognizances  with  sureties  required  by  the  Acts 
mentioned  below ;  in  felonies  he  remains  in  custody  (i). 

The  Supreme  The  jurisdiction  in  error  in  criminal  cases  is  thus 
Judicature  regulated  by  the  Supreme  Court  of  Judicature  Acts. 
Acta  and  error.  On  a  judgment  of  the  High  Court  of  Justice  (including 
the  Queen's  Bench  Division,  commissions  of  gaol  deli- 
very and  oyer  and  terminer),  an  appeal  lies  to  the 
Court  of  Appeal,  if  there  is  some  error  of  law  apparent 
on  the  face  of  the  record,  as  to  which  no  question  has 
been  reserved  under  n  &  12  Vict  c.  78.  But  with 
that  exception,  and  except  when  questions  have  been 
reserved  under  the  statute,  in  no  case  does  an  appeal 
lie  from  the  High  Court  or  any  of  its  Divisions  in  any 
criminal  cause  or  matter  (/).  And  as  to  appeals 
from  quarter  sessions  and  other  inferior  courts,  which 
might  have  been  brought  to  any  court  or  judge  whose 
jurisdiction  is  transferred  to  the  High  Court  of  Justice, 
it  is  provided  that  they  may  be  heard  and  determined 
by  divisional  courts  of  the  High  Court  consisting  of 


(A)  16  &  17  Vict  c  32,  s.  4. 

(i)  8  &  9  Vict  c.  68,  s.  I  ;  9  &  10  Vict  c.  24,  b.  4 ;  16  &  17  Vict  c. 

\j)  36  &  37  Vict  c.  66,  88.  18,  19,  47.  Ab  to  11  &  12  Vict  c.  78, 
v.  p.  471.  Ab  to  what  is  a  criminal  cause  or  matter,  v.  Blake  v.  Beech, 
L.  R.  2  Ex.  D.  335  ;  R  v.  Steel,  L.  R.  2  Q.  B.  D.  37  ;  46  L.  J.  (M  C.)  I  ; 
Rv.  Fletcher,  L.  Hi  Q.KV.  43;  46  L.  J,  (M.C.)  4  ;  Mcllor  y.  Lenham, 
L.  R.  5  Q.  B.  D.  467. 
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judges  who  may  be  assigned  for  that  purpose.  The 
determination  of  such  appeals  respectively  by  these 
divisional  courts  is  final,  unless  special  leave  to  appeal 
to  the  Court  of  Appeal  is  given  by  the  divisional  court 
so  hearing  (k). 

COURT  FOR  CROWN  CASES  RESERVED.  • 

If  any  question  of  law  arises  at  a  trial  for  treason,  Crown  cases 
felony,  or  misdemeanor,  which  the  court  (whether  a reierTed- 
judge  at  the  assizes,  the  justices  or  recorder  at  the 
quarter  sessions)  deems  it  inexpedient  or  impracticable 
to  decide  at  once  and  of  itself,  it  reserves  the  point  for 
the  consideration  of  the  Court  for  Crown  Cases  Reserved; 
provided,  of  course,  a  conviction  takes  place,  for  other- 
wise there  would  be  no  need  for  further  considera- 
tion (I).  Such  court  consists  of  the  judges  of  the 
High  Court  of  Justice  or  five  of  them  at  least,  of  whom 
the  Lord  Chief  Justice  of  England,  the  Lord  Chief 
Justice  of  the  Common  Pleas  Division,  or  the  Lord 
Chief  Baron,  must  be  one  (m). 

The  court  reserving  the  point  may  respite  execution  internal  before 
of  the  judgment  on  such  conviction,  or  postpone  the 
judgment  until  the  question  is  decided.  And  in  either 
case,  to  secure  the  appearance  of  the  defendant  when 
he  is  required,  the  court  will,  in  its  discretion,  either 
commit  him  to  prison  or  take  a  recognizance  of  bail 
with  one  or  two  sureties  (n). 

The  Court  for  Crown  Cases  Reserved  hears  counsel  Proceedings  in 

.,,  .j  .,  ,  ,    ,  ,  the  Court  for 

on  either  side,  even  though  counsel  do  not  appear  on  crown  Cases 
the  other  side.     If  they  appear  on  both  sides,  the^101**1, 
counsel  for  the  prisoner  begins  and  has  a  reply.     If 
counsel  do  not  appear  at  all,  the  Lord  Chief  Justice  or 


(k)  36  &  37  Vict  c.  66.  a.  45. 
{I)   11  &  12  Vict  c.  78,  s.  I. 
(ro)  Ibid.  s.  3  ;  36  &  37  Vict 
(n)  Ibid,  a,  1. 


s.  1. 

Vict  c.  66,  s.  47. 
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Lord  Chief  Baron  presiding  reads  the  case  and  then 
judgment  is  pronounced.  The  judgment  is  that  the 
court  reverses,  affirms,  or  amends  the  judgment  of  the 
court  reserving  the  point;  or  avoids  such  judgment 
and  orders  an  entry  to  be  made  on  the  record  that,  in 
the  opinion  of  the  Court  for  Crown  Cases  Reserved,  the 
party  convicted  ought  not  to  have  been  convicted ;  or 
orders  judgment  to  be  given  at  some  other  assizes  or 
sessions  if  no  judgment  has  been  given  up  to  that 
time ;  or  makes  such  other  order  as  justice  requires. 
The  order  of  the  court,  whether  for  execution  of  judg- 
ment or  discharge  of  the  prisoner,  is  carried  out  by 
the  sheriff  or  gaoler  in  whose  custody  the  person  con- 
victed is ;  to  whom  a  certificate  of  such  order  is  trans- 
mitted by  the  clerk  of  the  assize,  or  of  the  peace  (0). 
The  court  may  send  the  case  back  for  amendment ;  and 
after  that  has  been  affected,  judgment  will  be  deli- 
vered (p). 

No  appeal.  The  determination  of   any  such  question  in   the 

manner  indicated  above  is  final  and  without  appeal  (q). 

(0)  11  &  12  Vict  c.  78,  b.  2. 

(p)  Ibid.  b.  4. 

(?)  36  &  37  Vict  c  66,  s.  47. 
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REPRIEVE  AND  PARDON. 

A  reprieve  (reprendre)  is  the  withdrawing  of  a  sentence  Reprieve : 
for  an  interval  of  time ;  whereby  the  execution  of  a 
criminal  is  suspended  (r). 

Eeprieves  may  be  granted  either : — 

i  By  the  Crown  (ex  mandato  regis)  at  its  discretion ;  by  Crown ; 
its  pleasure  being  signified  to  the  court  by  which  exe- 
cution is  to  be  awarded. 

ii.  By  the  court  empowered  to  award  execution,  either  by  court, 
before  or  after  verdict  (ex  arbitrio  judicis).  Generally 
it  must  be  guided  by  its  own  discretion,  as  to  whether 
substantial  justice  requires  it,  as  for  example,  when  it 
is  not  satisfied  with  the  verdict.  But  in  two  cases  the 
court  is  bound  to  grant  a  reprieve.  When  a  woman 
sentenced  to  death  is  ascertained  to  be  pregnant.  To 
discover  whether  she  is  quick  with  child  a  jury  of 
twelve  matrons  is  empanelled.  If  so  found,  she  is  re- 
prieved until  either  she  is  delivered  or  proved  by  the 
course  of  nature  not  to  have  been  with  child  at  all. 
But  after  she  has  been  once  delivered,  she  cannot  be 
reprieved  on  this  ground  a  second  time,  (b.)  When 
the  prisoner  becomes  insane  after  judgment.  We  have 
already  seen  that  the  occurrence  of  insanity  in  the 
prisoner  is  a  stay  to  proceedings  at  any  stage. 

Pardon. — The  exercise  of  the  prerogative  of  pardon-  Pardon. 

(r)  4  BL  394- 
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ing  is  at  the  absolute  discretion  of  the  sovereign.  If, 
either  from  the  opinion  of  judges  represented  to  him, 
or  for  any  other  reason,  the  Home  Secretary  thinks  the 
case  a  fit  one  for  the  interposition  of  royal  mercy,  he 
recommends  the  same  to  the  Queen,  and  she  usually 
acts  on  the  recommendation. 

Pardon,  when       xhe  sovereign  cannot  pardon  where  private  interests 

it  cannot  be  . 

granted.  are  principally  concerned  in  the  prosecution  of  offenders 

"  non  potest  rex  gratiam  facere  cum  injurid  et  damno 
aliorum  " — for  example,  a  common  nuisance  cannot  be 
pardoned  while  it  remains  unredressed.  But  a  recent 
statute  (a)  enables  the  sovereign  to  remit  penalties, 
although  they  may  be  wholly  or  in  part  payable  to 
some  other  than  the  Crown  (t).  There  is  another  case 
in  which  the  offender  cannot  be  pardoned,  namely,  when 
he  is  guilty  of  the  offence  of  committing  a  man  to 
prison  out  of  the  realm  (u).  It  should  also  be  noticed 
that  a  pardon  cannot  be  pleaded  to  an  impeach- 
ment so  as  to  stifle  the  inquiry.  But  of  course  the 
person  impeached  and  sentenced  may  be  afterwards 
pardoned  (x). 

How  made  out      A  pardon  must  be  by  warrant  under  the  great  seal, 
and  how  con-   or  under  the  sign  manuaL     As  a  rule,  it  is  to  be  taken 

most   beneficially  for   the   subject   and   against   the 

Queen  (y). 

Conditional  -^  pardon  may  be  conditional — the  most  frequent 

pardon.  example  of  which  is  when  a  person   sentenced   to 

death  is  pardoned  on  the  condition  that  he  submit 
to  punishment  either  of  penal  servitude  or  imprison- 
ment (z). 


(s)  22  Vict.  c.  32. 

(t)  See  also  24  &  25  Vict  c.  96,  b.  109 ;  c.  97,  a.  67. 

(u)  31  Car.  2,0.2. 

(x)  12  &  13  Wm.  3,  c.  2,  a.  12. 

(y)  See  further  4  St  BL  bk.  vi.  c.  25. 

(z)  v.  5  Geo.  4,  c  84 ;  20  &  21  Vict,  c  3. 
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Ticket  of  Leave. 

In  connection  with  the  subject  of  pardon,  it  will  be  Ticket  of 
convenient  to  notice  the  case  of  those  who  are  allowed  eftV8, 
to  be  at  large  before  the  expiration  of  their  term  of 
confinement 

When  any  person  is  sentenced  to  penal  servitude  or 
imprisonment,  the  Queen,  by  order  in  writing  under 
the  hand  and  seal  of  the  Secretary  of  State,  may  grant 
him  a  licence  to  be  ai  large  in  the  United  Kingdom  and 
the  Channel  Islands,  or  in  such  part  thereof  respectively 
as  in  such  licence  shall  be  expressed,  during  such  por- 
tion of  the  term  of  penal  servitude  or  imprisonment, 
and  upon  such  conditions  as  Her  Majesty  thinks  fit 
But  the  licence  may  be  revoked  or  altered  at  the  Queen's  Forfeiture,  &c. 
pleasure.  It  will  be  forfeited  in  the  event  of  (a)  a 
subsequent  conviction,  (b)  of  failure  to  report  himself 
to  the  police  unless  prevented  by  unavoidable  cause, 
(c)  of  changing  residence  without  due  notification.  On 
the  subsequent  conviction  the  offender  will  first  suffer 
the  punishment  attached  to  such  offence,  and  then  finish 
his  original  term.  If  the  licence  is  revoked,  the  convict 
may  be  apprehended  and  sent  back  to  the  prison  from 
which  he  came  to  undergo  the  residue  of  his  sentence ; 
or  he  may  be  sent  to  any  other  prison  wherein  convicts 
under  sentence  of  penal  servitude  may  lawfully  be 
confined. 

Certain  offences  connected  with  these  licences  sub-  Offences  by 
ject  the  holders  to  imprisonment  for  a  term  not  ex-  °  er"' 
ceeding  three  months,  on  summary  conviction.     The 
holder  of  a  licence  suspected  of  committing  an  offence 
may  be  apprehended  without  a  warrant  (a). 

In  the  case  of  those  sentenced  to  penal  servitude,  the  Remission, 

how  regulated. 

(a)  16  &  17  Vict  c.  99,  as.  9-1 1 ;  20  &  21  Vict  c  3,  s.  5  ;  27  &  28 
Vict  c.  47,  88. 4-10 ;  34  &  35  Vict  c.  1 12,  bs.  3-5. 
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remission  of  a  part  of  the  term,  proportioned  to  the 
number  of  years  contained  in  the  sentence,  follows  as 
a  matter  of  course  if  the  convict  conducts  himself  well. 
But  if  the  sentence  is  penal  servitude  for  life,  the 
special  order  of  one  of  the  secretaries  of  state  is 
required. 
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EXECUTION. 

Execution  is  carried  out  by  the  sheriff  or  his  deputy,  Execution, 
thus  giving  effect  to  the  sentence  of  the  judge.  It  is 
the  usage  for  the  judge,  at  the  end  of  the  assizes,  to 
sign  the  calendar  containing  the  prisoners'  names  and 
sentences.  This  is  left  to  the  sheriff  as  his  warrant 
and  authority;  and  if  he  receive  no  special  order  to 
the  contrary,  he  executes  the  judgment  therein  con- 
tained. 

The  criminal  is  usually  executed  about  a  fortnight  Time  and 
or  three  weeks  after  his  sentence.      An  execution  for  p 
murder  must  take  place  within  the  walls  of  the  prison 
in  which  the  offender  is  confined  at  the  time  (6). 

If  the  execution  be  not  by  the  proper  officer,  or  if  Manner, 
not  carried  out  in  strict  conformity  with  the  sentence, 
as  if  the  criminal  is  beheaded  instead  of  hanged,  the 
official  is  guilty  of  murder.  If  the  criminal  survives, 
he  must  be  hanged  again,  inasmuch  as  the  sentence  is 
that  he  be  hanged  by  the  neck  till  he  is  dead. 


(6)  31  Vict  c  24,  s.  2. 
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SUMMARY  CONVICTIONS. 

Summary  con-  A  certain  class  of  convictions  are  described  as  "  sum- 
mary "  to  distinguish  them  from  such  as  follow  after  a 
regular  trial  on  an  indictment  or  information.  The 
essence  of  summary  proceedings  is  the  absence  of  the 
intervention  of  a  jury;  the  person  accused  being 
acquitted  or  condemned  by  the  decision  of  the  person 
who  is  instituted  judge.  Blackstone  viewed  with  ap- 
prehension the  extension  of  this  mode  of  proceeding, 
which  threatened  the  disuse  of  trial  by  jury.  The  ten- 
dency still  exists  "  to  multiply  classes  of  crimes  which 
entail  the  lowest  order  of  punishment,  and  require  for 
investigation  the  lowest  rank  of  judicial  tribunals  "  (a). 

The  only  class  of  summary  proceedings  which  is  to 
be  dealt  with  in  this  chapter  is  by  far  the  most  exten- 
sive and  important — Summary  convictions  before  magis- 
trates out  of  Quarter  Sessions  (b). 

Jurisdiction  of  The  original  functions  of  justices  of  the  peace,  when 
hoTaoquSred.  n°t  in  general  or  quarter  sessions,  were  chiefly  to 
prevent  breaches  of  the  peace  and  to  cause  offenders  to 
be  apprehended.  But  their  jurisdiction  has  been  gra- 
dually extended.  A  great  number  of  minor  offences 
can  be  dealt  with  satisfactorily  without  the  expense 
and  delay  of  bringing  them  before  the  ordinary  courts. 

(a)  Amos'  Jurisprudence,  303. 

(&)  We  have  already  noticed  a  form  of  summary  proceeding  in  the 
event  of  contempt  of  court  (v.  p.  105).  Another  class  comprises  the  pro- 
ceedings before  commissioners  of  Inland  Revenue  ;  but  there  is  no  need 
to  enter  into  the  details  of  this  subject,  v.  7  &  8  Geo.  4,  c  53  ;  15  & 
16  Vict  c.  61. 
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Accordingly,  from  time  to  time  authority  has  been  con- 
ferred by  statute  on  the  magistrates  to  examine  into 
such  offences  and  punish  the  offenders.  It  is  only  in 
virtue  of  legislative  enactments  that  they  act  in  this 
capacity.  In  some  cases  the  offenders  are  punished  Punishment*, 
merely  by  the  infliction  of  a  pecuniary  penalty.  In 
other  cases  the  magistrates  are  empowered  to  punish 
by  a  penalty  or  imprisonment  with  hard  labour  not 
exceeding  six  months ;  or,  if  there  has  been  a  previous 
conviction,  twelve  months.  And  in  any  case  where  a 
person  has  been,  on  summary  conviction,  ordered  to 
pay  a  penalty,  on  his  failure  to  do  so  he  may  be 
committed  to  prison  for  a  period  depending  on  the 
amount  of  the  penalty :  but  in  no  case  exceeding  three 
months  (c). 

Instead  of  inflicting  the  punishments  attached  to  the  Power  of  miti. 
particular  offences,  a  court  of  summary  jurisdiction  has  SeSf  pum* l 
now  a  general  power  where  it  thinks  that,  though  the 
charge  is  proved,  the  offence  is  in  the  particular  case 
of  so  trifling  a  nature  that  it  is  inexpedient  to  inflict 
any  punishment,  or  any  other  than  a  nominal  punish- 
ment, either : — 

(a.)  Without  proceeding  to  conviction  to  dismiss  the 
information ;  and,  if  the  court  thinks  fit,  to  order  the 
person  charged  to  pay  such  damages,  not  exceeding 
forty  shillings,  and  such  costs  of  the  proceeding,  or 
either  of  them,  as  the  court  thinks  reasonable;  or 
(b.)  upon  conviction  of  the  person  charged,  to  dis- 
charge him  conditionally  on  his  giving  security,  with 
or  without  sureties,  to  appear  for  sentence  when  called 
upon,  or  to  be  of  good  behaviour,  and  either  without 
payment  of  damages  and  costs,  or  subject  to  the  pay- 
ment of  such  damages  and  costs,  or  either  of  them,  as 
the  court  thinks  reasonable. 

This  general  power  does  not,  however,  apply  to  the 


(e)  42  &  43  Vict.  c.  49,  s.  46. 
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case  of  an  adult  pleading  guilty  to  a  charge  of  an 
offence  over  which  the  court  of  summary  jurisdiction 
would  not  have  had  jurisdiction  but  for  the  plea  of 
guilty  (d). 


Effect  of  the 
court's  judg- 
ment. 


When  the  court  deals  with  a  case  summarily  and 
dismisses  the  information  or  convicts,  the  effect  of 
such  dismissal  or  conviction  is  the  same  as  if  the 
person  charged  had  been  acquitted  or  convicted  re- 
spectively on  indictment  (e).  And  the  conviction  or 
certificate  of  dismissal  is  a  bar  to  further  proceedings 
for  the  same  case  (/). 


Local  limita- 
tion of  juris- 
diction. 


Of  course  the  jurisdiction  of  a  magistrate  is  local, 
and  not  personal ;  that  is,  he  can  exercise  it  only  in 
his  own  county,  borough,  or  other  district.  And  as  a 
general  rule,  the  jurisdiction  is  further  limited  to 
offences  committed  within  such  county,  borough,  or 
district.  But,  by  some  statutes,  the  magistrates  have 
jurisdiction  if  the  offender  resides  or  is  apprehended  in, 
or  the  goods  are  found  in,  the  county,  &c  (#). 


How  many 
justices  re- 
quired. 


In  some  cases  one  justice  may  act  by  himself,  in 
others  the  statute  requires  the  presence  of  more.  But 
metropolitan  police  magistrates,  city  of  London  magis- 
trates, and  stipendiary  magistrates  have,  within  their 
jurisdiction,  power  in  most  cases  to  do  alone  whatever 
is  authorized  to  be  done  by  one  or  more  justices  (A). 


No  jurisdiction  The  magistrates  have  no  jurisdiction  to  hear  and 
per^orrtitie  determine  cases  in  a  summary  manner  where  property 
m  question,      or  title  is  in  question,  though,  if  it  had  not  been 


(d)  Summary  Jurisdiction  Act,  42  &  43  Vict.  o.  49,  s.  16. 

(e)  Ibid.  s.  27. 

(/)  ▼•  P-  379. 

(g)  For  example,  II  Geo.  2,  c.  19 ;  17  &  18  Vict  a  104,  8.  520.    As 

to  offences  committed  near  the  boundaries  of  the  Jurisdiction  of  a  court, 

v.  42  &  43  Vict.  c.  49,  s.  46.    See  also  44  &  45  Vict  c.  24. 

(h)  Paley,  Sum.  Conv.  36. 
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for  such  question,  they  would  have  had  cognizance 
thereof. 

When  a  person  is  charged  with  any  offence  (except  Right  of  trial 
assault)  for  which  he  is  liable  on  summary  conviction  y3ury' 
to  imprisonment  for  more  than  three  months,  he  may, 
before  the  charge  is  gone  into,  claim  to  be  tried  by  a 
jury;  and  thereupon  the  case  will  be  treated  as  an 
indictable  offence.  Before  the  charge  is  gone  into,  he 
should  be  informed  of  his  right  of  trial  by  jury,  and 
asked  if  he  desires  such  a  trial.  And  in  the  case  of  a 
child  similar  information  must  be  given  to  the  child's 
parent  or  guardian,  if  present;  and  such  parent  or 
guardian  has  the  right  of  claiming  trial  by  jury  (i). 

We  shall  first  notice  some  of  the  chief  offences 
which  have  been  made  the  subjects  of  summary  pro- 
ceedings, and  then  inquire  into  the  nature  of  such 
proceedings. 

As  in  some  cases  the  limit  of  jurisdiction  and  the  Offenow  dealt 
extent  of  punishment  which  can  be  inflicted  by  courts  ^riiydaui- 
of  summary  jurisdiction  differ  according  to  the  age  of  fie<L 
the  persons  accused,  and  in  some  cases  jurisdiction 
exists  only  when  the  accused  is  under  a  certain  age,  it 
will  be  convenient  to  classify  offences  in  accordance 
with  these  distinctions,  and  to  treat  of  them  in  the 
following  order : — 

1.  Offences  by  children. 

2.  Offences  by  young  persons  as  distinguished  from 
adults. 

3.  Offences  by  adults  as  distinguished  from  young 
persons. 

4.  Common  assaults. 


(t)  Summary  Jurisdiction  Act,  42  &  43  Vict  a  49,  s.  17. 

2  H 
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5.  Larcenies  not  indictable. 

6.  Small  wilful  injuries  to  property. 

7.  Offences  relating  to  game. 

It  should  be  observed  that  the  first  three  of  these 
classes  of  offences  comprise  indictable  offences  which 
can  be  dealt  with  summarily  on  admission  of  guilt,  or 
by  consent  of  the  accused,  or  in  the  case  of  children, 
by  consent  of  their  parents  or  guardians.  The  re- 
mainder chiefly  consist  of  offences  which  are  punish- 
able on  summary  conviction  without  the  option  of 
trial  by  jury. 

Definition  of  For  the  purposes  of  the  Summaiy  Jurisdiction  Act, 
young  persons.  1 879,  a  child  is  defined  to  be  a  person  who  in  the 
opinion  of  the  court  before  whom  he  is  brought  is 
under  the  age  of  twelve  years.  A  young  person  is  one 
who  in  the  opinion  of  the  court  is  over  twelve  and 
under  sixteen  years  of  age.  And  an  adult  is  one 
who  in  the  opinion  of  the  court  is  over  sixteen  years 
of  age. 

1.  Off  twits  by  Children. 

offences  by  When  a  child  is  charged  with  any  indictable  offence 

ren'  other  than  homicide  before  a  court  of  summary  juris- 
diction, such  court  may,  if  they  think  it  expedient, 
and  if  the  parent  or  guardian  of  the  child  on  being 
informed  of  the  right  of  trial  by  jury  does  not  object, 
deal  summarily  with  the  offence,  and  inflict  the  same 
description  of  punishment  as  might  have  been  inflicted 
had  the  case  been  tried  on  indictment;  except 

that  no  sentence  of  penal  servitude  shall  be  given, 
but  imprisonment  instead ; 

that  imprisonment  shall  not  exceed  one  month  ; 
fine  shall  not  exceed  forty  shillings ; 
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that  whipping  may  be  inflicted  on  a  male  child 
either  in  addition  to  or  in  substitution  for  any 
other  punishment  (k). 

In  no  case  may  a  child  be  imprisoned  for  more  than 
one  month,  or  fined  more  than  forty  shillings  (/). 

2.  Offences  by  Young  Persons. 

When  a  young  person  is  charged  with  any  of  the  Offences  by 
following  indictable  offences :—  you2lg  v*1*0™' 

(a.)  Simple  larceny ; 

(b.)  Offences  declared  by  statute  to  be  punishable 
as  simple  larceny ; 

(c.)  Stealing  from  the  person ; 

(d.)  Larceny  as  a  clerk  or  servant ; 

(e.)  Embezzlement  by  a  clerk  or  servant ; 

(f.)  Eeceiving  stolen  goods  (ie.,  offences  specified  in 
24  &  25  Vict.  c.  96,  ss.  91,  95); 

(g.)  Aiding,  abetting,  counselling  or  procuring  the 
commission  of  any  of  the  above  offences ; 

(h.)  Attempting  to  commit  any  of  the  above 
offences ; 

(L)  Offences  with  intent  to  endanger  the  safety  of 
persons  upon  railways,  &c,  under  24  &  25  Vict  c.  100, 
ss.  32,  33; 

(k.)  Offences  with  intent  to  injure  railway  engines, 
carriages,  &c,  under  24  &  25  Vict,  c.  97,  8.  35  ; 

(L)  Offences  under  the  Post- Office  laws; 

Such  young  person  may,  if  he  or  she  consent,  and  the 
court  think  it  expedient,  be  dealt  with  summarily,  and 

(k)  42  &  43  Vict  c.  49,  s.  ia 
(i)  Ibid.  s.  15. 
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if  found  guilty  may  be  adjudged  either  to  pay  a  fine 
not  exceeding  ten  pounds,  or  to  be  imprisoned,  with  or 
without  hard  labour,  for  any  term  not  exceeding  three 
months ;  and,  if  a  male  under  the  age  of  fourteen,  to 
be  whipped  either  in  substitution  for,  or  in  addition  to 
any  other  punishment  (m). 

3.  Offences  by  Adults  (as  distinguished  from  young 
persons). 

Offences  by  *•  ^m^  Larcenies  and  Embezzlements. — When  an 

adults,  adult  is  charged  with  any  of  the  following  indictable 

offences:  —  Simple  larceny,  offences  punishable  by 
statute  as  simple  larceny,  stealing  from  the  person, 
larceny  as  a  clerk  or  servant,  receiving  stolen  goods, 
or  aiding  or  abetting  the  commission  of  any  of  those 
offences,  where  the  value  of  the  whole  of  the  property 
which  is  the  subject  of  the  alleged  offence  does  not 
exceed  forty  shillings;  or  of  an  attempt  to  commit 
any  of  such  offences,  irrespective  of  the  value  of  the 
property — he  may,  if  he  consent,  and  the  court  think 
it  expedient,  be  dealt  with  summarily.  And  on  con- 
viction he  is  liable  to  imprisonment,  with  or  without 
hard  labour,  for  any  term  not  exceeding  three  months, 
or  to  a  fine  not  exceeding  twenty  pounds  (n). 

Larcenies  to  a  u.  Larceny  and  Embezzlement  of  property  above  the 
greater  value.  m^  of  forty  shillings. — When  an  adiilt  is  charged 
with  any  of  the  offences  named  in  the  last  paragraph, 
and  the  value  of  the  property  which  is  the  subject  of 
the  alleged  offence  exceeds  forty  shillings,  as  soon  as 
the  court  becomes  satisfied  that  there  is  sufficient 
evidence  to  put  the  person  charged  on  his  trial,  they 
may,  if  they  deem  it  expedient  to  deal  with  the  case 
summarily,  call  on  the  person  to  plead  after  having 
first  had  the  charge  reduced  into  writing,  and  having 


(m)  42  &  43  Vict  a  49,  a.  11. 
(n)  Ibid.  a.  12. 
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explained  the  effect  of  pleading.  If  he  plead  guilty, 
they  shall  cause  a  plea  of  guilty  to  be  entered,  and 
adjudge  the  prisoner  to  be  imprisoned,  with  or  with- 
out hard  labour,  for  any  term  not  exceeding  six 
months  (0). 

In  no  case,  however,  can  an  adult  be  dealt  with 
summarily  when,  owing  to  a  previous  conviction  or 
indictment,  the  offence  is  punishable  with  penal 
servitude  (p). 

Common  Assaults  and  Batteries. 

When   any   person   unlawfully   assaults    or   beats  Common 
another,  two  magistrates,  upon  complaint  of  the  party  a8iau  *** 
aggrieved,  may  hear  and  determine  such  offence,  and 
may  inflict  a  fine  to  the  extent  of  ^5  (and  in  default 
of  payment,  one  month  imprisonment),  or  may  sen- 
tence to  imprisonment  not  exceeding  two  months.     If  Aggravated 
the  person  assaulted,  &c,  is  a  male  child  under  the  age  M8au 
of  fourteen,  or  a  female  of  any  age,  the  offender  may 
be  fined  to  the  extent  of  £20,  or  imprisoned  for  a  term 
not  exceeding  six  months.     He  may  also  be  bound 
over  to  keep  the  peace  for  a  further  period  of  six 
months  (q). 

When  a  husband  has  been  convicted,  summarily  or  judicial  sepa- 
otherwise,  of  an  aggravated  assault  upon  his  wife,  the  ratlon* 
court  or  magistrate,  if  satisfied  that  the  future  safety 
of  the  wife  is  in  peril,  has  power  to  make  an  order 
having  the  effect  of  a  judicial  separation:  and  may 
also  order  the  husband  to  pay  a  weekly  sum  for  the 
wife's  support,  and  to  give  the  custody  of  children 
under  ten  years  of  age  to  the  wife  (r). 

If  the  magistrates,  upon  the  hearing  of  any  of  the  Diimisaal  of 

the  case. 

(o)  42  &  43  Vict.  c.  49,  1.  13. 
(p)  Ibid.  a.  14. 

(q)  24  &  25  Vict  c  100,  se.  42,  43. 
(r)  41  Vict.  c.  19 ;  v.  p.  189. 
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above  cases  of  assault  or  battery,  deem  the  offence  not 
proved,  or  find  the  assault  or  battery  to  have  been 
justified,  or  so  trifling  as  not  to  merit  any  punishment, 
and  accordingly  dismiss  the  complaint,  they  make  out 
and  deliver  to  the  party  charged  a  certificate  stating 
the  fact  of  such  dismissal  (s).  This  certificate,  or  the 
conviction  (if  the  punishment  has  been  suffered),  is  a 
bar  to  any  other  proceedings,  civil  or  criminal,  for  the 
same  cause  (t). 

Committal  for       But  ^   the   magistrates  find    that  the  assault  or 
trial.  battery  was  accompanied  by  an  attempt  to  commit  a 

felony,  or  think,  from  any  other  circumstance,  that  it  is 
a  fit  subject  for  prosecution  by  indictment,  they  abstain 
from  adjudication,  and  send  the  case  for  triaL  They 
may  not  determine  any  case  of  assault  or  battery  in 
which  a  question  arises  as  to  the  title  to  any  lands, 
tenements,  or  hereditaments,  or  any  interest  therein  or 
accruing  therefrom,  or  as  to  any  bankruptcy  or  insol- 
vency, or  any  execution  under  the  process  of  a  court  of 
justice  (u). 

5.  Larcenies  not  indictable. 

Non-indictable  We  have  already,  under  the  headings  of  Offences  by 
larcenies.  Children,  Offences  by  Young  Persons,  and  Offences  by 
Adults,  dealt  with  the  case  of  larcenies  which  are  the 
subject  of  indictment,  but  which,  in  the  different 
circumstances  above  mentioned,  can  be  dealt  with 
summarily.  It  now  remains  to  treat  of  such  unlawful 
takings  of  property  as  are  punishable  on  summary 
conviction,  but  which  do  not  amount  to  larceny  in  the 
strict  sense  of  the  term,  inasmuch  as  they  cannot  be 
made  the  subject  of  indictment 

The  taking  of  personal  property,  trees,  animals,  &e. — 

(«)  24  &  25  Vict  c.  100,  a.  44. 
(t)  Ibid.  s.  45. 
(u)  Ibid.  a.  46. 
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Almost,  every  possible  injury  in  the  nature  of  an  illegal 
taking  of  personal  property  or  of  things  annexed  to  the 
realty,  when  not  indictable,  is  punishable  before  one 
or  more  justices  under  the  Larceny  Consolidation  Act, 
1861  (z). 

In  some  cases  after  one  summary  conviction,  in  some  Subsequent 
cases  after  two  summary  convictions  for  the  offence,  ° 
such  offence  amounts  to  a  felony,  and  is  indictable 
as  larceny  (y).  The  punishment  for  receiving  stolen 
property  when  the  original  offence  is  punishable  on 
summary  conviction  is  the  same  as  for  the  original 
offence  (z). 

6,  Small  wilful  Injuries  to  Property. 

Every  possible  injury  to  property,  when  not  indict-  Wilful 
able,  is  punishable  on  summary  conviction  under  the  mjunei# 
Malicious  Injuries  to  Property  Act,  1 86 1  (a).  Thus,  it 
is  provided  that  any  person  committing  damage  to  any 
property,  in  any  case  not  previously  provided  for,  may, 
on  conviction  before  a  justice  of  the  peace,  be  imprisoned 
for  a  term  not  exceeding  two  months,  or  fined  to  the 
extent  of  ,£5,  and  also  ordered  to  make  compensation 
not  exceeding  £$.  In  default  of  payment  of  these 
sums  the  offender  may  be  imprisoned  for  a  term  not 
exceeding  one  month  (b).  Particular  sections  also 
deal  with  certain  cases  of  injury,  which  are  thus  ex- 
cluded from  the  operation  of  the  general  clause  (c).  In 
some  cases  a  second  or  third  offence  amounts  to  a  felony 
or  misdemeanor  (d). 

(x)  24  &  25  Vict.  c  96 ;  dogs,  ss.  18, 19 ;  deer,  as.  12, 14,  15  ;  rabbits, 
s.  17  ;  beasts  or  birdB  ordinarily  kept  in  confinement,  but  not  subjects 
of  larceny,  pigeons,  fish,  &&,  ss.  21-24 ;  trees,  fences,  vegetable  produc- 
tions, &c,  sb.  33-37. 

(y)  See  24  &  25  Vict,  c.  96,  ss.  9,  12,  18,  19,  20,  21,  33,  34,  3$i  37- 

(2)  Ibid.  8.  97. 

(a)  24  &  25  Vict,  a  97. 

(6)  Ibid.  s.  52.  If  the  injury  exceeds  in  amount  £$  the  offence  is, 
by  s.  51,  a  misdemeanor. 

(e)  Trees,  vegetable  productions,  &c,  ss.  22-24  5  fences,  walls,  gates, 
;  telegraphs,  ss.  37,  38 ;  animals  not  cattle,  s.  41. 
&  25  Vict,  c  97,  sb.  22,  23. 


s.  25 ;  tel 
(of)  24 
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7.  Offences  relating  to  Game. 

Game  offence*  Among  a  great  number  of  offences  relating  to  game 
punishable  on  summary  conviction,  the  following  may 
be  noticed : — 

To  obtain  game  by  unlawfully  going  on  any  land  in 
search  for  game,  or  to  use  guns,  &c,  for  taking  game, 
or  to  act  as  an  accessory,  is  punishable  by  penalty  to 
the  extent  o(  £$;  the  game  and  instruments  being 
forfeited  (e). 

By  night  unlawfully  to  take  or  destroy  game  or 
rabbits,  or  enter  with  gun,  &c,  for  the  purpose  of 
taking  or  destroying  game,  is  punishable  for  the  first 
offence  by  imprisonment  to  the  extent  of  three  months, 
for  the  second  to  the  extent  of  six  months  (/). 


Summary  pro- 
ceedings. 


The  informa- 
tion. 


PROCEEDINGS   UPON   SUMMAKY   CONVICTIONS. 

The  law  upon  this  subject  was  consolidated  in  one  of 
Jervis's  Acts  (g).  It  should  be  premised  that  the  Act 
does  not  extend  to  convictions  under  the  Factory  Acts, 
nor  to  a  few  other  matters  specially  mentioned  (A). 

The  following  is  an  outline  of  the  proceedings : — 
An  information  is  laid  before  a  justice  of  the  peace 
that  a  person  has  committed,  or  is  suspected  to  have 
committed,  an  offence  for  which  he  is  liable  on 
summary  conviction  to  be  imprisoned,  fined,  or  other- 
wise punished.  This  information  gives  the  justice 
jurisdiction,  and  limits  his  inquiry  to  the  matter  con- 
tained therein.     It  must  be  laid  (unless  a  particular 


(e)  25  &  26  Vict  c.  1 14,  s.  2. 

(/)  9  Geo.  4,  c.  69,  b.  1.  See  also  chapter  on  game,  p.  148 ;  1  &  2  Win. 
4  c.  32  ;  7  &  8  Vict  c.  29. 

{g)  1 1  &  12  Vict  c  43.  The  other  two  are  chapters  42  and  44  of  the 
same  year ;  the  former  dealing  with  the  performance  of  the  duties  of 
justices  out  of  sessions  with  respect  to  persons  charged  with  indictable 
offences  (▼.  p.  327) ;  the  latter  is  an  Act  to  protect  justices  from  vexa- 
tious actions  for  acts  done  by  them  in  the  execution  of  their  office. 

(A)  11  &  12  Vict,  c  43,  s.  35  ;  42  &  43  Vict  a  49,  ached.  2. 
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period  is  fixed  by  the  statute  on  which  it  is  founded) 
within  six  months  from  the  time  when  the  matter 
arose  (i).  It  must  be  laid  before  a  magistrate  by  the 
informant  in  person,  or  by  his  counsel  or  attorney,  or 
other  person  authorized  in  that  behalf  (£).  It  need 
not  be  in  writing,  unless  it  is  so  directed  to  be  by 
the  statute,  though  of  course  it  usually  is  in  writing, 
and  1 1  &  1 2  Vict.  c.  43  seems  to  assume  this  (Z).  Nor, 
as  a  rule,  need  it  be  on  oath,  unless  a  warrant  to 
apprehend  the  person  charged  is  issued  in  the  first 
instance  instead  of  a  summons,  in  which  case  the 
matter  of  the  information  must  be  substantiated  by  the 
oath  or  affirmation  of  the  informant,  or  of  some  witness 
on  his  behalf  before  the  warrant  is  issued  (m). 

The  next  step  is  the  issue  of  the  summons,  directed  The  summons, 
to  the  accused,  and  stating  shortly  the  matter  of  the 
information,  and  requiring  him  to  appear  at  a  certain 
time  and  place  to  answer  the  information,  and  to  be 
dealt  with  according  to  law.  The  summons  is  served 
by  the  proper  officer  on  the  party  charged  personally, 
or  at  his  last  or  usual  abode  (n). 

If  the  person  so  served  with  a  summons  does  not  iwue  of  a 
appear  at  the  time  and  place  specified,  provided  a  rea-  warran  * 
sonable  time  has  intervened  between  the  summons  and 
the  day  appointed,  the  justice  or  justices  may,  upon  the 
matter  of  the  information  being  to  their  satisfaction 
substantiated  by  oath  or  affirmation,  issue  a  warrant  to 
apprehend  the  accused.  Authority  is  given  to  them  to 
issue  a  warrant  in  the  first  instance  instead  of  issuing  a 
summons,  if  they  think  fit,  on  the  information  being 
to  their  satisfaction  substantiated  by  oath  or  affirma- 
tion (0).     This  warrant  must  state  shortly  the  matter 

(♦)  n  &  12  Vict,  a  43,  s.  n. 
{i)  Ibid.  s.  10.    ▼.  PaJey,  Sum.  Con.  73. 
{I)  Paley,  Sum.  Con.  78'.     Oke's  Mag.  Syn.  122. 
(m)  11  &  12  Vict.  c.  43,  s.  10 ;  see  also  s.  2.     For  forms,  v.  Oke's 
Mag.  Formulist,  pp.  7-10 ;  see  also  Oke'B  Mag.  Syn.  pp.  123,  et  seq. 
(n)  11  &  12  Vict.  c.  43,  b.  1. 
(o)  Ibid.  s.  2. 
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of  the  information,  must  be  under  the  hand  and  seal 
of  the  justices  issuing  it,  and  be  directed  to  the  con- 
stable in  whose  hands  it  remains  in  force  until 
executed.  It  may  be  executed  by  apprehending  the 
accused  at  any  place  within  the  jurisdiction  of  the 
issuing  justice,  or  out  of  such  jurisdiction  on  being 
indorsed  or  backed  by  a  magistrate  of  the  jurisdiction 
in  which  the  defendant  is  (p). 

Hearing  in  the  A  second  course  may  be  pursued  if  the  summons 
accused  °ftbe  ^av™8  ^>een  duly  served  is  not  obeyed.  The  justices 
may  proceed  ex  parte  to  the  hearing  of  the  information, 
and  may  adjudicate  thereon,  as  fully  and  effectually  as 
if  the  party  had  personally  appeared  in  obedience  to 
the  summons.  But  this  does  not  dispense  with  the 
necessity  for  the  due  examination  of  the  facts  upon 
oath  (q). 

Attendance  of  To  secure  the  attendance  of  witnesses  for  the  pro- 
ncvnd*' h°W secution  and  for  the  accused  they  may  be  served  with 
a  summons,  and,  if  this  is  disobeyed,  with  a  warrant 
Or,  if  the  justice  is  satisfied  on  oath  or  affirmation 
that  the  witness  will  not  attend  to  give  evidence 
unless  compelled,  a  warrant  to  secure  such  attendance 
may  be  issued  in  the  first  instance  (r). 

The  hearing.  The  hearing  takes  place  before  one  or  more  justices, 
the  number  being  determined  by  the  particular  Act 
making  the  offence  subject  to  the  summary  proceed- 
ings, or,  if  there  is  no  direction  on  this  point,  before 
one  justice  of  the  jurisdiction  where  the  matter  has 
arisen. 

The  case.  No  case  arising  under  any  statute  can  be  heard, 

tried,  determined,  or  adjudged  by  a  court  of  summary 


(jp)  ii  &  12  Vict  c.  43,  a.  3. 
(9)  Ibid.  8.  2. 
(r)  Ibid.  a.  7. 
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jurisdiction  except  when  sitting  in  open  court.  "  Opeif 
court"  means  either  a  petty  sessional  court-house, 
that  is,  a  place  where  special  or  petty  sessions  are 
usually  held,  or  an  occasional  court-house,  that  is,  a 
police  station  or  other  place  appointed  by  the  petty 
sessions  as  a  place  to  be  used  for  an  occasional  court- 
house. 

Two  or  more  justices  sitting  in  a  petty  sessional  Petty  aesgionai 
court-house,  or  the  Lord  Mayor,  or  any  of  the  Aldermen 
of  the  City  of  London,  or  any  police  or  stipendiary 
magistrate,  sitting  in  a  court-house,  where  he  has  the 
usual  power  of  two  justices,  constitute  "  a  petty  sessional 
court. " 

No  fine  of  more  than  twenty  shillings  and  no  im- 
prisonment of  more  than  fourteen  days  can  be  given 
by  a  court  of  summary  jurisdiction  other  than  a  petty 
sessional  court.  Indictable  offences  can  be  dealt  with 
summarily  under  the  Summary  Jurisdiction  Act,  1879, 
only  by  a  petty  sessional  court  sitting  on  a  day  publicly 
appointed  for  hearing  indictable  offences.  Other  cases, 
under  the  Summary  Jurisdiction  Act  or  any  future 
Act,  triable  by  a  court  of  summary  jurisdiction,  shall, 
unless  otherwise  provided,  be  tried  only  by  a  court 
of  two  or  more  justices  or  a  petty  sessional  court  A 
case  may  be  adjourned  by  a  court  of  summary  juris- 
diction to  the  next  practicable  sitting  of  a  petty 
sessional  court  (s). 

The  accused  may  make  full  defence  and  call  witnesses,  The  hearing. 
and  either  party  may  be  represented  by  counsel  or 
attorney  (t). 

If  the  defendant  fails  to  appear,  the  justice  may  Failure  of 
proceed  to  hear  and  determine,  or  may  adjourn.     If  ^L1^7  to 
the  defendant  appears,  and  the  prosecutor  does  not, 

(«)  42  &  43  Vict  c.  49,  s.  20. 
(t)    II  &  12  Vict.  c.  43,  s.  12. 
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the  magistrate  may  dismiss  the  complaint  or  adjourn 
the  hearing,  and  commit  or  discharge  the  defendant  on 
Adjournment,  his  entering  into  due  recognizances  (u).  The  magis- 
trate has  power  to  adjourn  the  hearing,  and  commit 
the  defendant  for  the  interval,  or  suffer  him  to  go  at 
large,  or  discharge  him  on  his  entering  into  recog- 
nizances with  or  without  sureties.  If  he  fails  to  re- 
appear the  magistrate  may  transmit  the  recognizances 
to  the  clerk  of  the  peace  to  be  proceeded  upon  in  like 
manner  as  other  recognizances  (x). 

Proceeding*  at  But  if  both  the  parties  appear,  the  following  are  the 
t  e  earing.  proceedings.  The  substance  of  the  information  is  read 
to  the  defendant,  and  he  is  asked  if  he  has  any  cause 
to  shew  why  he  should  not  be  convicted.  If  he  admits 
the  truth  of  the  information,  and  does  not  shew  any 
cause  why  he  should  not  be  convicted,  the  justice 
proceeds  to  convict  and  pass  judgment  If  he  does 
not  admit  the  truth  of  the  charge  the  magistrate  pro- 
ceeds to  hear  the  prosecutor,  and  such  witnesses  as  he 
may  examine  (every  examination  being  on  oath  or 
affirmation  (y) ),  and  such  other  evidence  as  he  may 
adduce ;  then  to  hear  the  defendant,  and  his  witnesses, 
and  other  evidence ;  after  that  to  hear  witnesses  the 
prosecutor  may  examine  in  reply,  if  the  defendant  has 
examined  any  witnesses  or  given  any  evidence  other 
than  to  his  general  character.  But  the  prosecutor  is 
not  entitled  to  make  any  observations  upon  the  evidence 
given  by  the  defendant,  nor  the  defendant  to  make  any 
observations  upon  the  evidence  given  by  the  prose- 
The  decision,  cutor  in  reply.  The  magistrate  then  considers  the 
whole  matter,  and  determines  the  same  by  convicting 
the  defendant  or  dismissing  the  information.  If  there 
are  more  magistrates  than  one  the  result  is  deter- 
mined by  the  opinion  of  the  majority;  if  they  are 


(«)  ii  &  12  Vict  o.  43, ».  13. 

(2)  Ibid.  b.  16. 
(y)  Ibid.  b.  15. 
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equally  divided  there  may  be  a  fresh  information  or 
adjournment  to  next  sitting.  If  he  (or  they)  convict, 
he  makes  a  memorandum  thereof,  and  the  conviction 
being  drawn  up  in  proper  form  is  lodged  with  the 
clerk  of  the  peace  to  be  filed  among  the  records  of  the 
general  quarter  sessions.  If  the  information  is  dis- 
missed, the  magistrate  must  give  a  certificate  of  the 
order  of  dismissal  to  the  defendant,  and  this  will  be  a 
bar  to  a  subsequent  information  or  complaint  for  the 
same  matter  against  the  same  person  (z). 

* 
The  judgment  consists  of  two  parts,  namely,  the  ad-  The  judgment 

judication  of  conviction,  and  the  sentence  or  award  of 

punishment     This  punishment  may  be  either  fine  or 

imprisonment,  or  both,  according  to  the  direction  of 

the  statute  under  which  the  offence  falls,  which  statute 

also  defines  the  limits  of  the  punishment     Sometimes 

satisfaction  to  the  wrongdoer  may  be  ordered  without 

the  infliction  of  any  other  punishment  (a).     Again, 

sometimes  the  information  may  be  dismissed  without 

the  infliction  of  any  punishment,  if  it  is  inexpedient  to 

inflict  punishment  (6),  or  the  offence  is  too  trifling  (c). 

The  mode  of  enforcing  payment  of  pecuniary  fines  is  Payment  of 
by  distress  and  sale  of  the  goods  and  chattels  of  the 
person  convicted.     For  this  purpose  the  justice  issues 
a  warrant  of  distress,  which  is  executed  by  the  con- 
stable.    But  if  it  appears  to  the  court  of  summary  DUtreu  or   - 
jurisdiction  to  whom  application  is  made  to  issue  a  dis-  topmonment. 
tress  warrant,  that  the  defendant  has  no  goods  whereon 
to  levy  the  distress,  or  that  in  the  event  of  a  warrant 
being  issued  his  goods  will  be  insufficient  to  satisfy  the 
money  payable  by  him,  or  that  the  levy  of  the  distress 
will  be  more  injurious  to  him  or  his  family  than  im- 
prisonment, the  defendant  may  be  committed  to  prison 


(z)  ii  &  12  Vict.  o.  43,  a.  14. 

(a)  v.  24  &  25  Vict.  c.  96,  s.  108 ;  c.  97,  0.  66. 

(6)  18  &  19  Vict,  c  126,  s.  1 ;  26  &  27  Vict.  c.  103,  s.  1. 

(c)  24  &  25  Vict.  c.  ioo,  8.  44. 
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at  once  for  any  period  not  exceeding  the  period  for 
which  he  is  liable  to  be  imprisoned  in  default  of  pay- 
ment (d).  And  in  default  of  sufficiency  of  distress, 
unless  the  statute  on  which  the  conviction  is  founded 
provides  some  other  remedy,  he  may  be  committed. 
But  when  by  part  payment  or  by  the  proceeds  of  a 
distress,  the  sum  payable  has  been  reduced  so  that  the 
balance,  if  it  had  been  the  original  sum  payable,  would 
have  rendered  the  defendant  liable  in  default  only  to  a 
smaller  period  of  imprisonment  than  the  term  to  which 
he  is  liable  under  the  conviction,  the  court  shall  on 
application  reduce  the  term  of  imprisonment  accord- 
ingly (e). 

Wearing  apparel  and  bedding  of  a  person  and  his 
family  cannot  be  taken  under  a  distress.  And  the 
court  has  power  to  postpone  the  issue  of  a  distress 
warrant  for  such  time  and  on  such  conditions  as  it  shall 
deem  expedient  (/). 

A  distress  warrant  shall  not  be  executed  after  pay- 
ment or  tender  to  the  constable  charged  with  its 
execution  of  the  sum  mentioned  therein,  together  with 
the  charges  of  the  distress  up  to  the  time  of  such  pay- 
ment or  tender,  or  after  the  production  to  the  con- 
stable of  the  receipt  of  the  clerk  of  the  court  for  the 
amount  (g). 

When  the  statute  under  which  a  penalty  is  adjudged 
provides  for  imprisonment  in  default  of  payment,  but 
makes  no  provision  for  raising  the  amount  by  distress, 
then  the  amount  cannot  be  raised  by  distress,  but  the 
defendant  in  default  is  committed  to  prison  (A). 


(d)  u  &  12  Vict  c  43,  s.  19 ;  42  &  43  Vict.  a  49,  s.  21. 

(e)  Ibid.  88.  21,  22 ;  42  &  43  Vict  c.  49,  b.  21,  sub-s.  4. 
(/)  42  &  43  Vict,  a  49,  b.  2i,  Bub-M.  1,  2. 

(a)  Ibid.  b.  43. 

(a)  11  &  12  Vict  c.  43,  s.  23. 
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As  to  costs. — On  conviction,  the  magistrate  may  Costs, 
order  the  defendant  to  pay  the  prosecutor's  costs.  On 
dismissal,  the  magistrate  may  order  the  prosecutor  to 
pay  to  the  defendant  such  costs  as  seem  reasonable. 
The  amount  is  to  be  specified  in  the  conviction  or 
order  of  dismissal,  and  recovered  as  penalties  are  (t). 

When  a  fine  is  imposed  not  exceeding  five  shillings, 
no  costs  shall  be  payable  by  the  defendant  to  the 
informant  without  an  express  order ;  and  the  fine,  or 
part  thereof,  may  be  ordered  to  be  paid  to  the  informant 
towards  his  costs ;  and  all  fees  payable  or  paid  by  the 
informant  shall  be  remitted  or  returned  unless  other- 
wise expressly  ordered  (ft). 

The  Summary  Jurisdiction  Act,  1879,  also  provides 
for  the  payment  of  costs  of  indictable  offences  which 
are  dealt  with  summarily  by  the  county  treasurer,  in 
the  same  way  as  the  costs  of  trials  at  the  sessions  or 
assizes  (J). 

As  to  appeal  from  the  decision  of  the  magistrate. —  Appeal. 
Two  kinds  of  appeal  must  be  distinguished :  (L)  the 
ordinary  appeal  to  the  quarter  sessions  ;  (ii.)  the  appeal 
to  a  superior  court  on  a  case  stated  by  the  justices  out 
of  sessions. 


sea- 


i  The  ordinary  appeal  from  a  conviction  by  the  Appeal  to 
magistrate  is  to  the  quarter  sessions.  But  it  is  not  a  $£?T 
matter  of  common  right ;  it  must  be  given  by  express 
enactment,  and  is  confined  to  cases  referred  to  in 
such  enactment.  Two  of  the  Criminal  Consolidation 
Acts  (the  Larceny  and  Malicious  Injuries  Acts)  confer 
a  right  to  appeal  when,  on  summary  conviction,  the 
sum  adjudged  to  be  paid  exceeds  £5,  or  the  imprison- 


(*)   11  &  12  Vict,  c  45,  ss.  18,  26 ;  see  also  s.  24. 
(k)  42  &  43  Vict  c  49,  s.  8. 
{I)  Ibid.  s.  28. 
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Appeal  under 
Summary 
Jurisdiction 
Aot,  1879. 


ment  adjudged  exceeds  one  month,  or  where  the  con- 
viction has  taken  place  before  one  justice  only  (m). 

And  by  the  Summary  Jurisdiction  Act,  1879,  the 
right  of  appeal  is  extended  to  all  cases  where  a  person 
is  adjudged  by  a  conviction  or  order  of  a  court  of 
summary  jurisdiction  to  be  imprisoned  without  the 
option  of  a  fine,  either  as  a  punishment  for  an  offence, 
or  for  failing  to  do  or  to  abstain  from  doing  any  act  or 
thing  required  to  be  done  or  left  undone :  except  in 
the  following  cases : — Where  the  person  has  pleaded 
guilty,  or  admitted  the  truth  of  the  information  or  com- 
plaint ;  where  the  imprisonment  is  adjudged  for  failing 
to  comply  with  an  order  for  payment  of  money,  for  the 
finding  of  sureties,  for  the  entering  into  any  recog- 
nizance, or  for  the  giving  of  any  security  (n). 

In  some  cases  execution  is  not  stayed  by  the  appeal ; 
but  it  generally  is.  The  statutes  generally  require  that 
notice  of  appeal  should  be  given  to  the  magistrate  or 
prosecutor,  or  both,  and  that  recognizances  should  be 
entered  into  to  prosecute  and  pay  costs.  The  usual 
time  of  appeal  is  the  next  quarter  sessions  of  the 
county  or  borough,  and  if  no  limits  are  specified,  the 
appeal  must  take  place  within  a  reasonable  time. 


Conditions  of       Under  the  Summary  Jurisdiction  Act,  1879,  and  any 
appeal.  other  Act  giving  the  right  of  appeal,  where  no  other 

terms  and  conditions  are  prescribed,  appeals  are  subject 
to  the  following  conditions  and  regulations : — 

a.  The  appeal  shall  be  to  the  next  practicable  court 
of  general  or  quarter  sessions  having  jurisdiction  in 
the  county,  borough,  or  place  for  which  the  court  of 
summary  jurisdiction  acted ;  and  holden  not  less  than 


(m)  24  &  25  Vict  c.  96,  s.  1 10  ;  c.  97,  s.  68.  A  reference  to  the  tables 
in  Oke's  Magisterial  Synopsis  will  shew  in  what  cases  there  is  appeal. 
There  is  no  appeal,  among  other  cases,  in  common  assaults,  larcenies  under 
18  &  19  Vict  c.  126,  or  the  Juvenile  Offenders'  Act,  drunkenness,,  &a 

(n)  42  &  43  Vict.  e.  49,  s.  19. 
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fifteen  days  after  the  day  on  which  the  decision  was 
given  upon  which  the  conviction  or  order  was  founded. 

b.  The  appellant  must  give  notice  in  writing  of  his 
intention  to  appeal  within  seven  days  after  the  decision 
to  the  other  party  and  to  the  clerk  of  the  court  of 
summary  jurisdiction. 

c.  The  appellant  must,  within  three  days  after  his 
notice  of  appeal,  enter  into  recognizances  or  give  secu- 
rity as  the  court  may  direct  to  prosecute  the  appeal, 
and  abide  the  result  and  pay  such  costs  as  may  be 
awarded. 

d.  If  the  appellant  is  in  custody,  he  may  be  released 
if  the  court  think  fit,  on  entering  into  recognizances  or 
giving  security. 

e.  Notices  to  be  given  in  writing  by  the  appellant 
must  be  signed  by  him  or  his  agent  on  his  behalf,  and 
may  be  sent  by  registered  letter,  and  they  will  be 
deemed  to  have  been  served  at  the  time  when  they 
would  have  been  delivered  in  the  ordinary  course  of 
post  (0). 

Large  discretionary  powers  are  given  to  the  court  of 
appeal  in  relation  to  costs,  adjournments,  and  modi- 
fying, confirming  or  reversing  the  decisions  of  the 
court  of  summary  jurisdiction. 

Appeals  authorized  by  prior  acts  may  be  made  either 
under  the  conditions  and  regulations  of  the  Summary 
Jurisdiction  Act,  1879,  or  under  those  prescribed  by 
the  Act  authorizing  the  appeal  (p). 

Fresh  evidence  may  be  given  on  the  hearing  of  the 
appeal.  The  decision  of  the  quarter  sessions  is  by  a 
majority  of  votes,  and  is  pronounced  by  the  chairman. 


(0)  42  &  43  Vict. a  49,  8.  31. 
(j>)  Ibid.  8.  32. 

2  I 
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Such  decision  is  conclusive,  though  erroneous,  unless  a 
case  is  reserved  for  the  consideration  of  the  Queen's 
Bench  Division. 

opinionof  Instead  of  the  appeal   of  which  notice  has  been 

superior  court,  given  being  heard  by  the  quarter  sessions,  the  parties 
may,  by  consent  and  order  of  any  judge  of  the  superior 
common  law  courts,  state  the  facts  of  the  case  in  the 
form  of  a  special  case  for  the  opinion  of  the  superior 
court,  and  agree  to  abide  by  its  judgment,  which  will 
have  the  same  effect  as  if  given  by  the  quarter  sessions 
on  appeal  (j). 

Resort  to  a  ii.  Any  person  aggrieved  who  desires  to  question  a 

superior  court.  ...  j         j  ,   •      .•  .*_  j. 

r  conviction,  order,  determination,  or  other   proceeding 

of  a  court  of  summary  jurisdiction,  on  the  ground  that 
it  is  erroneous  in  point  of  law,  or  is  in  excess  of  juris- 
diction, may  apply  to  the  court  to  state  a  special  case 
setting  forth  the  facts  of  the  case,  and  the  grounds  on 
which  the  proceeding  is  questioned.  And  if  the  court 
decline  to  state  the  case,  he  may  apply  to  the  High 
Court  of  Justice  for  an  order  requiring  the  case  to  be 
stated  (r).  This  resort  to  a  superior  court  operates  as 
an  abandonment  of  the  right  of  appeal  to  the  quarter 
sessions  («).  Certain  conditions  have  also  to  be  com- 
plied with.  The  application  must  be  made  as  may  be 
directed  from  time  to  time  by  rules  under  the  Sum- 
mary Jurisdiction  Act,  1 879.  But  until  such  rules  are 
made,  and  subject  thereto  and  to  the  Rules  of  Court 
under  the  Judicature  Act,  it  must  be  made  within 
three  days  after  the  decision  of  the  magistrates,  and 
the  case  must  be  transmitted  to  the  superior  court 
within  three  days  after  the  appellant  has  obtained  it, 
he  giving  due  notice  to  the  respondent  He  must  also 
enter  into  recognizances  to  prosecute  the  appeal  with- 


(9)  12  ft  13  Vict  c  45,  a.  11. 

(r)  42  ft  43  Vict  c,  49,  ■.  33 ;  20  ft  21  Vict  c,  43,  a.  1. 

(#)  20  ft  21  Vict,  a  43,  s.  14. 
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out  delay,  and  to  pay  costs,  and  to  appear  to  receive 
judgment,  unless  the  decision  is  reversed  (t). 

When  there  is  any  fault  or  illegality  in  the  commit-  irregular 
ment  alone,  the  proper  remedy  is  for  the  defendant  to 
sue  out  a  writ  of  habeas  corpus,  which  will  be  directed 
to  the  gaoler  in  whose  custody  the  defendant  is. 

The  proceedings  may  be  removed  from  the  justices  Certiorari, 
to  the  Queen's  Bench  Division,  for  the  purpose  of  being 
examined  by  that  courts  by  writ  of  certiorari.  Unlike 
the  qualified  right  of  appeal,  this  right  lies  of  course 
as  a  matter  of  common  law,  unless  expressly  taken 
away  by  statute.  As  no  writ  of  error  lies  on  summary 
convictions,  this  is  the  only  mode  in  which  a  revision 
of  these  proceedings  by  the  superior  court  can  be 
obtained  (u). 

It  will  not  be  necessary  to  do  more  than  mention  Proceeding! 
that  certain  proceedings  (in  some  cases  civil,  in  some  tratei.  m*sa' 
criminal)  may  be  taken  against  justices  for  any  irregu- 
larity or  excess  in  their  measures.  As  to  criminal 
steps,  it  may  be  stated  generally  that,  "wherever  the 
powers  vested  in  justices  for  the  summary  execution 
of  penal  laws  are  exerted  from  corrupt  or  personal 
motives,"  the  delinquent  may  be  proceeded  against  by 
criminal  information,  and  punished  accordingly;  but 
"an  information  is  never  granted  for  an  irregularity 
arising  merely  from  ignorance  or  mistake  "  (x). 

In  conclusion,  we  may  again  draw  attention  to  the  Summary 
fact  that  the  examination  and  punishment  of  offences  depends""1 
in  a  summary  manner  by  justices  of  the  peace,  without  JJJ^Jjl*  on 
the  intervention  of  a  jury,  is  founded  entirely  upon  a 


(0  20  &  21  Vict  a  43,  88.  if  2. 
(it)  Paley,  Sum.  Con.  423. 
(x)  Ibid.  506,  507. 
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special  authority  conferred  and  regulated  by  statute  in 
the  case  of  each  offence.  No  new  offence  is  cognizable 
in  this  manner,  unless  expressly  made  so  by  statute ;  if 
some  statute  does  not  authorize  the  summary  proceed- 
ing, the  offence  must  be  dealt  with  in  the  ordinary  way 
by  indictment  or  information  (y). 


(y)  Pale j,  Sum.  Con.  15. 
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APPENDIX. 


CODIFICATION  OF  THE  CRIMINAL  LAW. 

Much  has  been  said  and  written  lately  about  the  proposed  codification. 
Codification  of  the  Criminal  Law.     At  times  it  has  seemed 
as  if  the  project  would  soon  become  an  accomplished  fact 
But  then  again  circumstances  have  interfered  to  indefi- 
nitely defer  the  matter. 

In  prospect  of  future  legislation,  it  will  be  well  to  Definition  of 
briefly  review  the  history  of  the  scheme.  But  before 
doing  this  some  explanation  should  be  given  of  the  term 
"  Codification."  Various  erroneous  ideas  have  been  abroad 
as  to  the  danger  of  the  proposed  change.  Fears  have  been 
expressed  that  the  law  would  be  deprived  of  its  elasticity 
and  so  on.  In  answer  to  such  objections,  the  Commission 
of  1878,  appointed  to  inquire  into  the  question  of  Codifi- 
cation, thus  explained  its  object  and  effect : — 

"  Codification  merely  means  the  reduction  of  the  exist- 
ing law  to  an  orderly  written  system,  freed  from  the  need- 
less technicalities,  obscurities,  and  other  defects  which  the 
experience  of  its  administration  has  disclosed  "  (a). 

Any  code  that  might  be  established  would  of  course  be 
open  from  time  to  time  to  modifications  and  additions. 

The  question  whether  the  reduction  of  the  criminal  History  of 
law  of  England,  written  and  unwritten,  into  one  code,  is  codification, 
either  desirable  or  practicable,  is  one  which  has  been 
much  considered  (5). 

In  the  years  1833,  1836,   1837,  three  different  Com- 
fa)  Report  of  Commission,  p.  7. 
(*)  Ibid.  p.  5. 
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missions  were  issued,  under  which  eight  Reports  were 
made. 

In  the  year  1845  a  fourth  Commission  was  issued,  under 
which  five  Reports  were  made.  In  the  fourth  of  these 
there  is  the  draft  of  a  bill  for  consolidating  into  one 
statute  the  written  and  unwritten  law  relating  to  the 
definition  of  crimes  and  punishments.  This  bill  was  intro- 
duced to  the  House  of  Lords  by  Lord  Brougham,  but  was 
not  proceeded  with. 

In  the  year  1852,  Lord  Chancellor  St.  Leonards  gave 
directions  for  the  preparing  separate  bills  for  the  codi- 
fication of  the  criminal  law  on  separate  subjects.  One  bill 
for  the  codification  of  the  law  as  to  Offences  against  the 
Person,  was  prepared  and  introduced  to  the  House  of  Lords, 
and  referred  to  a  Select  Committee.  But  on  a  change  of 
Government  the  matter  dropped. 

In  the  year  1853,  Lord  Chancellor  Cranworth  sent  a 
copy  of  the  above-named  bill  to  the  judges,  requesting 
their  opinion  on  it.  Their  opinions  were  unfavourable. 
In  reply  to  these  criticisms,  the  Lord  Chancellor  received 
a  memorandum  from  Messrs.  Greaves  and  Lonsdale,  who 
had  prepared  the  bill 

The  plan  of  codification  was  abandoned  by  Lord  Cran- 
worth. But  eight  bills  were  prepared  under  his  direction ; 
and  after  much  consideration,  nine  other  bills  were  pre- 
pared in  the  year  1856.  Of  these  last,  seven  became,  with 
some  alteration,  the  Acts  well  known  as  Greaves'  Consoli- 
dation Acts  (24  &  25  Vict.  cc.  94-100).  But  they  made 
no  attempt  at  codification. 

Recently  the  matter  of  codification  has  assumed  a  more 
definite  shape.  In  the  year  1878  a  Criminal  Code  was 
prepared  by  Sir  James  Fitzjames  Stephen,  and  presented 
to  the  House.  A  bill  for  establishing  the  Criminal 
Code  was  read  a  second  time,  but  was  shortly  after  with- 
drawn. 


CommiMion  of       After  this  withdrawal,  it  was  thought  advisable  to  sub- 

1878.  m£j.  tne  km  to  a  thorough  and  exhaustive  examination  and 

review.    Thereupon  a  Commission  was  appointed — the 
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Commissioners  being  Lord  Blackburn,  Mr.  Justice  Lush, 
Mr.  Justice  Barry,  and  Sir  James  Fitzjames  Stephen. 
These  Commissioners  sent  letters  inviting  suggestions  and 
comments  to  the  judges,  chairmen,  and  deputy-chairmen 
of  quarter  sessions,  recorders,  and  others  conversant  with 
the  theory  and  practice  of  the  criminal  law.  The  Eeport 
of  the  Commission  was  presented  to  the  House  of  Commons 
in  June  1879,  an<*  was  ordered  by  them  to  be  printed. 
The  Commissioners  declare  their  object  to  be  to  frame  a 
code,  including,  as  far  as  practicable,  all  those  crimes, 
whether  at  common  law  or  by  statute,  which  in  the 
ordinary  course  of  affairs  come  to  be  tried  in  the  courts  of 
criminal  justice. 

They  recommend  that  certain  classes  of  cases  should  be 
left  untouched,  viz.: — 

1.  A  certain  number  of  statutes  creating  indictable 
offences,  which  are  rather  monuments  of  the  political  and 
religious  struggles  of  former  times,  than  parts  of  the  ordi- 
nary criminal  law,  e.g.,  1  Eliz.  c.  2,  which  punishes  "  deprav- 
ing or  despising  the  Book  of  Common  Prayer,"  on  a  third 
conviction,  by  imprisonment  for  life. 

2.  A  certain  number  of  statutes  creating  indictable 
offences  which  cannot  perhaps  be  said  to  be  obsolete,  but 
which  were  passed  under  special  circumstances,  and  which 
are  seldom,  if  ever,  enforced,  e.g.9  21  Geo.  3,  c.  49,  the 
Lord's  Day  Observance  Act,  which  declares  certain  places 
opened  for  amusements  or  discussions  on  Sundays  to  be 
disorderly  houses. 

3.  Many  statutes  which  create  indictable  offences  are  of 
so  special  a  nature,  and  are  so  closely  connected  with 
branches  of  law  which  have  little  or  nothing  to  do  with 
crimes,  commonly  so  called,  e.g.,  Merchant  Shipping  Acts, 
17  &  18  Vict.  c.  104,  &c 

4.  A  large  number  of  statutes  contain  clauses  of  a  penal 
nature  intended  to  sanction  their  other  provisions,  and  are 
scarcely  intelligible  apart  from  them :  e.g.,  the  Acts  which 
establish  certain  prisons  give  special  powers  to  the  keepers 
of  the  prison,  and  subject  the  prisoners  to  special  punish- 
ments for  particular  offences. 

5.  The  Peace  Preservation  Acts  relating  to  Ireland. 
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6.  The  statute,  commonly  called  the  "Whiteboy  Act/' 
intended  to  repress  offences  springing  from  a  peculiar 
state  of  society  (c). 

Meanwhile  a  bill  had  been  brought  into  the  House  of 
Commons  termed  the  Criminal  Code  (Indictable  Offences) 
Bill.  It  was  read  a  second  time,  subjected  to  the  criticisms 
of  Lord  Chief  Justice  Cockbum,  whose  remarks  were 
received  and  printed  by  the  House,  and  finally  with- 
drawn on  July  14,  1879  (rf).  The  Lord  Chief  Justice 
unsparingly  pointed  out  the  defects  of  the  bill,  though  he 
had  been  long  "a  firm  believer  in  not  only  the  expediency 
and  possibility,  but  also  in  the  coming  necessity  of  codi- 
fication." 

We  now  come  to  the  legislation  of  the  year  1 880.  On  the 
6th  of  February  in  that  year,  two  bills  were  introduced 
into  the  House  of  Commons.  One  to  be  cited  as  "the 
Criminal  Code,"  was  prepared  and  brought  in  by  Mr. 
Attorney-General,  Mr.  Solicitor-General,  and  Mr.  Attorney- 
General  for  Ireland.  Its  title  was  "  A  Bill  to  Establish  a 
Code  of  Offences  for  England  and  Ireland,  and  to  prescribe 
the  Procedure  by  Indictment  for  the  Punishment  of 
Offences  "  (e). 

The  other  bill  was  to  be  cited  as  "  the  Criminal  Code 
(No.  2),"  and  was  prepared  and  brought  in  by  three 
private  members. 

The  Government  Bill  was  read  a  second  time  and  re- 
ferred to  a  select  committee  (/).    The  Attorney-General, 
on  moving  the  second  reading,  mentioned  the  chief  altera- 
chief titontioxis  tions  which  the  measure  would  bring  about.     It  will  be 
interesting  to  notice  these : — 

1.  The  abolition  of  the  distinction  between  felony  and 
misdemeanor,  which  would  get  rid  of  a  number  of  very 
absurd  and  monstrous  consequences. 

2.  The  introduction  of  certain  amendments  into  the  law 
with  regard  to  the  doctrine  of  compulsion  and  coercion. 


proposed. 


(e)  Report,  p.  12. 

(d)  245  Hana.  310*  1750. 

(e)  250  Hans.  244. 
(/)  Ibid.  1236^ 
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3.  The  improvement  of  the  law  of  homicide,  which 
involved  the  extinction  of  the  universally  condemned 
doctrine  of  constructive  malice. 

4.  The  simplification  of  law  relating  to  theft  and 
fraud. 

These  were  the  proposed  alterations  in  the  first  part  of 
the  bill  In  the  second  part  the  following  were  the  prin- 
cipal : — 

1.  Provisions  getting  rid  of  the  absurdities  arising  under 
the  existing  law  from  the  doctrine  of  venue. 

2.  Provisions  for  changing  the  place  of  trial  when 
necessary. 

3.  Provisions  for  the  trial  of  criminals  by  special  juries 
in  cases  of  exceptional  difficulty. 

4.  Provisions  for  the  simplification  of  indictments. 

5.  Provisions  for  the  keeping  of  a  simple  record  of  the 
proceedings,  and  the  sweeping  away  of  technicalities  which 
rendered  proceedings  by  way  of  writ  of  error  next  door  to 
impossible. 

6.  Enactments  as  to  juries  and  the  challenging  of 
jurors. 

7.  Provisions  enabling  the  jury  to  have  a  view  when 
required. 

8.  Provisions  giving  a  more  satisfactory  appeal  in 
criminal  cases  upon  points  of  law. 

9.  Enactments  enabling  prisoners  in  proper  cases  to 
obtain  new  trials. 

10.  Provisions  altering  the  law  to  a  considerable  extent 
as  to  the  costs  of  prosecutions  (g). 

Parliament  being  dissolved  soon  after  the  second  reading, 
legislation  was  necessarily  again  deferred.  In  the  new 
Parliament  the  subject  of  the  Criminal  Code  was  men- 
tioned. A  question  was  asked  which  drew  from  the 
Attorney-General  the  answer  that  the  Government  had  no 
intention  during  that  session  to  introduce  a  bill  for  the 

(g)  250  Hans.  1236. 
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codification  of  the  criminal  law,  "as  it  would  be  im- 
possible to  make  satisfactory  progress  with  any  such 
measure  "  (h). 

It  has  been  more  than  once  proposed  that  the  code  should 
be  dealt  with  and  established  piecemeal ;  portions  of  the 
whole  being  brought  forward  in  successive  sessions.  But 
not  unlikely  in  such  a  case  the  code  itself  would  need 
codifying. 

Analysis  of  In  order  that  the  reader  may  understand  the  form  which 

a  Criminal  Code  will  take,  subjoined  is  the  skeleton  of  the 
code  contained  in  the  Government  Bill  of  1880 : — 

I.  Introductory  Provisions. 
x. '  Preliminary. 

2.  Punishments. 

3.  Matters  of  Justification  or  Excuse. 

4.  Parties  to  the  Commission  of  Offences. 

II.  Crimes  against  Public  Order — Internal  and  External. 

5.  Treason  and  other  Offences  against  the  Queen's 

Authority  and  Person. 

6.  Unlawful  Assemblies,  Riots,  Breaches  of  the 

Peace. 

7.  Seditious  Offences. 

8.  Piracy. 

III.  Crimes  affecting  the  Administration  of  Law  and  Justice. 

9.  Corruption  and  Disobedience. 

10.  Misleading  Justice. 

1 1.  Escapes  and  Rescues. 

IV.  Crimes  against  Beligion,    Morals,  and  Public  Con- 
venience. 

12.  Crimes  against  Religion. 

13.  Crimes  against  Morality. 

14.  Nuisances. 

(&)  250  Hans.  770. 
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V.  Crimes  against  the  Person  and  Reputation. 

15.  Duties  tending  to  the  Preservation  of  Life. 

16.  Homicide. 

17.  Murder,  Manslaughter,  <fcc. 

18.  Bodily  Injuries,  and  Acts  causing  Danger  to  the 

Person. 

19.  Assaults. 

20.  Rape  and  procuring  Abortion. 

21.  Crimes  affecting  Conjugal  and  Parental  Bights 

— Bigamy — Abduction. 

22.  Crimes  by  Parents,  Guardians,  and  Masters. 

23.  Defamatory  Libel 

VI.  Crimes  against  Bights  of  property. 

Crimes  involving  Dishonesty  defined. 

24.  Theft  defined. 

25.  Punishment  of  Theft 

26.  Fraud. 

27.  Robbery  and  Extortion. 

28.  Burglary  and  Housebreaking. 

29.  Receiving  Stolen  Goods. 

30.  Forgery. 

31.  Preparation  for  Forgery. 

32.  Personation. 

33.  Crimes  relating  to  the  Coin. 

34.  Mischief. 

35.  Fraudulent  Debtors. 

36.  Threatening  and  attempting  to  commit  Crimes. 

VIL  Procedure. 

37.  General  Provisions. 

38.  Procedure  in  particular  Cases. 

39.  Compelling    Appearance    of     Accused    before 

Justice. 
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40.  Procedure  on  Appearance  of  Accused. 

41.  Place  and  Mode  of  Trial 

42.  Indictments. 

43.  Preferring  Indictment. 

44.  Trial. 

45.  Appeal. 

46.  Costs — Restitution  of  Property. 
Schedule — Forms. 


INDEX. 


A. 

Abandoning  Children,  185 

Abatement, 

demurrer  in,  383 

plea  in,  377 
Abatement  of  Nuisance,  141 

Abduction,  184 

of  woman  on  account  of  her  fortune,  184 

by  force  with  intent  to  marry,  184 

of  girl  under  sixteen,  185 

knowledge  of  age,  185 
Abettors,  35,  n. 

Abominable  :  v.  Unnatural  Crime. 
Abortion  :  v.  Miscarriage, 
Absconding  Bankrupt,  123 
Accessory, 

distinguished  from  principal,  35 

before  the  fact,  35 

what  answerable  for,  36 

in  manslaughter,  36,  172 

trial  of,  36 

after  the  fact,  37 

by  receiving  stolen  goods,  38 

wife  as,  38 

trial  and  punishment,  38 

no  accessories  in  treason  nor  in  misdemeanor,  39 

accessories,  where  tried,  355 

Accident,  an  exemption  from  criminal  responsibility,  28 

Accidental  Homicide,  160  , 

Accomplice,  35,  n. 

turning  Queen's  evidence,  374 
evidence  of,  412 
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Accountant-General  :  v.  Paymaster-General. 

Accounts,  falsification  of,  237,  265 

Accusing  op  Crime  :  t;.  Threatening. 

Acquittal, 

how  proved,  437 
consequences  of  verdict  of,  444 

Acts  op  Parliament  :  v.  Statutes. 

Actual  Bodily  Harm,  190 

Adhering  to  the  Sovereign's  Enemies,  50 

Adjournment, 
of  trial,  450 
in  summary  proceedings,  492  :  v.  Remand. 

Adjudication  op  Bankruptcy,  how  proved,  438 

Administering, 

chloroform,  &c,  192 
poison,  &c,  193 
voluntary  oaths,  86 

> 

Administration  of  Justice,  Libels  on  :  v.  Sedition. 
Administration  of  Goods  of  Felon,  466 
Admiralty, 

robbery  within  the  jurisdiction  of,  is  piracy,  43 

criminal  jurisdiction  of  Court  of,  305 

offences  committed  within  jurisdiction  of,  where  tried,  356 

Adult,  denned  by  Summary  Jurisdiction  Act,  482 

Adulteration  of  Food  or  Drugs,  143 

Advertising  Reward  for  Return  of  Stolen  Property,  99 

Affidavit,  administering  voluntary,  86 

Affirmation, 
false,  82 
of  those  objecting  to  oath,  408 :  v.  Oath. 

Affray,  109 

aggravations,  109 

suppression  and  punishment,  109 

Aggravated  :  v.  Compound  Larceny 

Age  of  Discretion,  26 

Agent, 

embezzlement  by,  237 

trafficking  in  property  intrusted  to  his  care,  238 

charging  property  so  intrusted,  238 
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Agreement  to  withdraw  from  Prosecution,  450 

Aider  by  Verdict,  339 

Aiders  and  Abettors,  35,  n. 

Aiding  Prisoner  to  Escape,  78 

Alarm  the  Queen,  attempt  to,  54 

Aliens  :  v.  Foreigners. 

Allegiance,  seducing  soldier  from,  61 

Alpaca, 

larceny  of,  &c,  221 

injuring  machines  or  manufactures,  279 
Altering,  in  forgery,  267 

Ambassadors,  how  far  amenable  to  the  criminal  law,  32 
Amendment  of  Defects,  340 
Animals, 

larceny  of,  204 

killing  in  order  to  steal  carcass,  skin,  &c,  207 

killing,  maiming,  wounding,  &c,  283 
Animus  Furandi, 

possession  of  goods  obtained  with,  210 

what  it  is,  216 

must  exist  at  time  of  taking,  216 
Apostact,  72 
Appeal, 

none  ordinarily  in  criminal  cases,  467 

under  the  Supreme  Court  of  Judicature  Act,  470 

from  summary  conviction  to  quarter  sessions,  311 

to  superior  court  on  case,  498 
Appeal,  Trial  by,  384 

Apprehension  of  Offenders,  rewards  for,  325  :  v.  Arrest. 
Apprentices,  assaults  on,  196 
Aqueducts,  destroying,  281 
Armed  :  v.  Building  ;  Smuggling. 
Army, 

desertion,  61 

mutiny  in,  61 

offences  in,  63 
Army  Discipline  and  Regulation  Act,  1879,  61,  63 
Arraignment,  370 

standing  mute  at,  371 

insanity  at,  372 
Array,  challenge  to  the,  389 
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Arrest, 

obstructing  lawful,  80 

of  debtors,  124 

of  clergymen  engaged  in  their  duty,  196 

defined,  317 

with  warrant  (q.  v.\  317 

without  warrant,  322 
by  constable,  322 
by  private  person,  323 

on  hue  and  cry,  325 

rewards  for  diligence  in,  325 

privilege  of  witness  from,  414 
Arrest  of  Judgment,  447 
Arson, 

definition  of,  273 

proposed  definition,  275,  n. 

of  churches,  &a,  273 

of  dwelling-houses,  273 

of  shops,  &c,  273 

of  stations,  &c,  273 

of  public  buildings,  274 

of  things  in,  against,  &c,  buildings,  274 

of  crops,  274 

of  stacks,  274 

of  mines,  275 

of  ships,  275 

of  ships  of  war,  276 

of  ships  in  port  of  London,  276 

act  must  be  done  unlawfully  and  maliciously,  276 

what  is  a  setting  fire,  277 

the  intent  to  defraud,  277 
Art,  destroying  works  of,  &c,  285 
Asportation,  must  be  proved  in  larceny,  215 
Assault, 

both  a  crime  and  a  civil  injury,  3,  188 

common  assault,  187 

wide  scope  of  the  crime,  187 

distinguished  from  battery,  188 

punishment  or  compensation,  188 

summary  jurisdiction  in,  189,  485 

judicial  separation  after,  189 

defences,  189 
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Assault — continued. 

aggravated  assault,  190 

actual  bodily  harm,  190 

wounding,  190 

grievous  bodily  harm,  190 

with  intent  to  commit  a  felony,  192 

with  intent  to  rob,  225 

to  obstruct  sale  of  grain,  &c,  129 

in  connection  with  wrecks,  195 

on  revenue  officers,  121 

on  peace  officers,  81,  195 

on  clergymen,  196 

on  gamekeepers,  149 

on  apprentices,  196 

on  servants,  196 

on  lunatics,  196  :  v.  Indecent. 

Assembly,  unlawful,  106 

Assizes,  301 

when  and  where  held,  301 

winter,  302 

commissions  under  which  the  judges  sit  at,  303 

commissioners  at,  304 

judges  regulated  by  Supreme  Court  of  Judicature  Acts,  304,  n. 

special  commission,  304 

Atheists,  formerly  could  not  be  witnesses,  408 

Attachment,  105 

Attainder,  379 

Attainder,  Bill  of,  295 
Attempt, 

punishable,  16 

what  is  an,  16 

sometimes  a  felony,  always  at  least  a  common  law  misde- 
meanor, 17 

verdict  of,  on  indictment  for  completed  offence,  17,  443 

punishment  of,  1 7 

to  injure  or  alarm  the  Queen,  54 

to  murder,  175 

to  procure  miscarriage,  182 

to  choke,  &c,  192 

to  steal,  216 
Attendance  of  Witnesses  :  v.  Witness. 
Attorney  :  v.  Power  of  Attorney  ;  Solicitor. 

2  l 
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Autrefois  Acquit, 
plea  of,  378 
what  acquittal  must  be  proved,  378 

Autrefois  Attaint,  379 

Autrefois  Convict,  379 

B. 

Backing  a  Warrant,  320 

Bail, 

false  personation  of,  248 

what  it  consists  in,  330 

in  what  cases  may  be  allowed  by  magistrates,  330 

number  and  sufficiency  of,  331 

refusing  or  delaying,  33 1 

excessive,  332 

bail  after  committal  for  trial,  332 

bail  by  the  Queen's  Bench  Division,  332 

by  justices  at  quarter  sessions,  333 

by  judges  of  assize,  333 

by  coroners,  333 

Bailee, 

larceny  by,  212 

goods  stolen  from  bailee,  ownership,  how  laid,  338 

Bank  :  v.  Joint  Stock. 

Bank  Bill, 

larceny  of,  203 
forgery  of,  263 
offences  relating  to,  270 

Bank  of  England,  or  Ireland, 
false  dividend  warrant,  263 

Bank  Notes, 

larceny  of,  203 

sometimes  to  be  described  as  paper,  203 

forgery  of,  263 

offences  relating  to,  270 

Bank  of  Sea  or  River,  damaging,  281 

Banker, 

embezzlement  by,  237 

trafficking  in  property  intrusted  for  safe  custody,  238 

Bankrupt, 

offences  by,  122 
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Bankrupt — continued. 
absconding,  123 
prosecution  of,  directed  by  the  Court,  124 

Bankruptcy  Act, 

false  declarations  under,  87 

Baptism  :  v.  Register. 

Bar, 

trial  at,  301 
plea  in,  377 

Bark,  setting  fire  to,  274 

Barn,  setting  fire  to,  273 

Barratry, 

common,  96 

by  solicitor,  &&,  97 

Barrister:  t>.  Counsel. 

Battery,  188 

Battle,  trial  by,  384 

Bawdy-house  :  v.  Brothel. 

Beast  :  v.  Animal. 

Beating,  killing  by,  173 

Bench  Warrant,  362 

Best  Evidence,  429 

Betting-house,  139 

Bestiality  :  v.  Unnatural  Crime. 

Bigamy,  135 

when  a  second  marriage  is  not  felonious,  135 
defence  and  evidence,  136 
punishment,  136 

Bill  of  Attainder,  295 

Bill  of  Pains  and  Penalties,  295 

Bill  of  Exchange,  larceny  of,  203 

Bill  of  Indictment, 

before  the  grand  jury,  357 

found  true,  or  thrown  out,  358 

if  thrown  out,  may  be  preferred  again,  359 

Bird, 

larceny  of,  204 

killing,  maiming,  &c,  283 

Birth  :  v.  Concealment;  Register. 
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Blackened  Face,  with  intent,  &<x,  255 

Blacklead,  larceny  of,  201 

Blasphemy,  73 

Blood,  corruption  of,  abolished,  465 

Boat  :  v.  Vessel. 

Bodily  Fear  :  v.  Fear. 

Bodily  Harm, 

doing  actual,  190 

grievous,  191 
Boiling  Water  :  v.  Corrosive  Fluid. 
Bond, 

larceny  of,  203 

forgery  of,  264 
Borough  Sessions,  313 

grant  of,  313 
Boundary,  crimes  committed  within  five  hundred  yards  of,  where 

tried,  353 
Boxing,  death  by,  173 
Brass  :  v.  Metal. 
Breach  of  Prison,  78 

when  a  felony,  when  a  misdemeanor,  79 
Breach  of  Trust  :  v.  Embezzlement. 

Breaking, 

in  burglary,  252 
actual,  253 
constructive,  253 
breaking  out,  254 

breaking,  but  no  entry,  guilty  of  attempt,  254 :  v.  House- 
breaking. 
Bribery,  87 

to  influence  the  conduct  of  one  in  office,  88 
to  procure  a  place  or  appointment,  88 
at  elections,  89 

parliamentary,  89 

on  part  of  candidate,  90 

on  part  of  voter,  93 

municipal,  95 
treating,  91 
undue  influence,  91 
personation,  92 
illegal  practice,  92 

subsequent  disqualification  of  candidates,  94 
time  limited  for  prosecution,  345 
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Bridge, 

nuisance  to,  141 

destroying,  281 
Broker, 

embezzlement  by,  237 

trafficking  in  property  intrusted  to,  238 
Brothel, 

keeping,  142 

lodging  thieves  therein,  &a,  231 
Building, 

being  found  at  night  with  intent  to  break  into,  255 

being  in,  by  night  with  intent,  &c,  255 

setting  fire  to,  273 

setting  fire  to  property  in,  against,  &&,  274 

malicious  injury  to,  by  gunpowder,  &a,  278 

demolishing,  279 

tenant  demolishing,  279 
Bull:  v.  Cattle. 
Buoy,  interfering  with,  281 
Burden  of  Proof,  424 
Burglary,  250 

defined  at  common  law,  250 

under  the  Larceny  Act,  250 

the  time,  250 

the  place,  251 

what  is  a  dwelling-house,  251 

the  residence  necessary,  251 

the  manner,  252 

the  breaking  (q.  u)t  252 

the  entry,  254 

breaking  out,  254 

breaking,  but  no  entry,  an  attempt,  254 

the  intent,  254 

punishment,  255 

burglary  distinguished  from  housebreaking,  256,  259 
Burning  :  v.  Arson. 
Buying  counterfeit  coin  at  lower  value,  67 

a 

Cambridge  University  Courts,  314 
Campbell's  Act,  112,  117 
Canal, 

setting  fire  to  building  belonging  to,  273 
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Canal — contimied. 

destroying  works,  281 
Capias  ad  Respondendum,  363 
Capital  Punishment,  458 

execution,  477 
Cards  :  v.  Gaming. 
Carnal  Knowledge, 

of  girls,  under  age  of  twelve,  181 
under  age  of  thirteen,  181 

by  false  representations,  &&,  procuring  female  under  age  of 
twenty-one  to  have,  181 
Carriage  :  v.  Journey. 
Carrier:  v.  Bailee. 

Carrying  Away,  must  be  proved  in  larceny,  215 
Case 

before  magistrates  stated  to  superior  court,  498 
on  point  of  law,  498 
Cattle, 

stealing,  207 

killing,  maiming,  &c,  283 
Central  Criminal  Court,  306 

jurisdiction,  306 

when  held,  306 

commissioners  or  judges,  307 

trial  of  murder  or  manslaughter  under  the  Mutiny  Act,  307 

transferred  jurisdiction,  307,  368 

sessions  not  interfered  with,  308 

regarded  as  one  county,  356 
Certificate, 

forgery  of,  263,  264 

certificate  of  dismissal  by  magistrate,  482,  493 
Certiorari, 

removal  of  indictment  from  inferior  courts  to  Queen's 
Bench  Division,  300,  366 

under  what  circumstances,  300,  366 

removal  to  Central  Criminal  Court,  307 

when  the  writ  should  be  applied  for,  366 

how  obtained,  367 

removal  of  proceedings  before  magistrates,  499 
Challenge  of  Jurors,  388 

form  of,  388 

for  cause,  388 

to  the  array,  principal,  or  for  favour,  389 
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Challenge  of  Jurors — continued. 
how  made  and  tried,  389 
to  the  polls,  principal  or  for  favour,  390 
how  made  and  tried,  390 
jurors  ordered  by  the  Crown  to  stand  by,  391 
peremptory  challenge,  391 
number  allowed,  392 
reasons  assigned  for  allowing,  392,  n. 

Challenge  to  Fight,  ho 

Chance  Medley,  159 

Chancellor,  slaying  the,  51 

Chapel  :  v.  Church. 

Character  of  Prisoner, 

evidence  of  good,  428 

of  bad,  426,  428 

effect  of  evidence  as  to,  428 
Character  of  Witness,  411 

what  questions  may  be  asked,  411 

proof  of  former  conviction,  411 

Charge  to  the  Grand  Jury,  357 

Chattels  :  v.  Goods. 

Chaud  Medley,  159 

Cheating, 

at  common  law,  248 

statutes  punishing  particular  deceits,  249 

punishment,  249 

Cheque, 

larceny  of,  203 

obliterating  or  altering  crossing  on,  263 

Child,  stealing,  abandoning,  exposing,  185 
denned  by  Summary  Jurisdiction  Act,  482 

Chloroform,  administering,  &c,  192 

Choke,  attempting  to,  with  intent,  &c,  192 

Choses  in  Action,  larceny  of,  202 

Christianity,  a  part  of  the  law  of  England,  73 

Church,  Chapel,  &c, 

at  common  law  might  be  the  subject  of  burglary,  252 

sacrilege,  256 

setting  fire  to,  273  :  v.  Public  Worship. 

Circuits,  302 
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Circumstantial  Evidence,  433 
distinguished  from  direct,  433 
conclusive  or  presumptive,  434 

Civil  or  Criminal,  test  whether  proceeding  is,  4 

Civil  Injuries 

contrasted  with  crimes,  2 

course  to  be  taken  when  the  act  is  also  a  crime,  3 

false  distinctions  pointed  out,  3 

narrow  line  separating  from  crime,  3 

Claim  of  Right  :  v.  Right. 

Clergyman, 

assault  on,  196 
arrest  of,  196 

Clerk  of  the  Market,  court  of,  315,  n. 

Clerks, 

larceny  by,  219 

embezzlement,  233 

proof  of  employment  as,  234 

Clipping  Com,  66 

Coach,  offences  committed  on,  where  tried,  354 

Coach-house,  setting  fire  to,  273 

Coal, 

larceny  of,  201 
setting  fire  to,  275 

Codicil  :  v.  Wru* 

Codification  of  the  Criminal  Law,  515 

definition  of  the  term,  515 

history  of  attempts,  515 

analysis  of  proposed  code  of  1880,  520 

Coin, 

offences  relating  to  the,  64 

certain  offences  formerly  treason,  48,  64 

some  offences  might  be  dealt  with  as  false  pretences,  65 

counterfeiting,  65 

colouring,  washing,  &c,  66 

impairing,  66 

defacing,  66 

buying  or  selling  counterfeit  at  lower  value,  66 

importing  and  exporting,  67 

uttering,  68 

after  previous  conviction,  451 
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Coin — continued. 

having  in  possession,  &c,  68 

making,  &c,  coining  tools,  69 

conveying  out  of  Mint  instruments,  bullion,  &c,  69 

testing  suspected  coin,  69 

search  for,  and  seizure  of  counterfeit  coin  and  tools,  69 

expenses  of  witnesses,  415 
Colouring,  &c,  Coin,  66 
Combinations  :  v.  Conspiracy  ;  Trade. 
Commencement  of  Indictment,  337 
Commissions, 

at  assizes,  303 

special,  304 

at  Central  Criminal  Court,  306 

Commissioners  at  Assizes,  304 
Committal 

for  trial,  329 

forms  of  committal,  329 
Common  Assault  :  v.  Assault. 
Common  Barratry  :  v.  Barratry. 
Common  Law,  crimes  at,  5 
Common  Informer,  100 
Common  Nuisance  :  v.  Nuisance. 
Companies, 

public,  embezzlement  by  directors,  &c,  239 

receiving  property  and  not  entering  in  books,  240 

falsifying  books,  240 

making  false  statements,  &<x,  240 

falsifying  books  of  company  wound  up,  241 

Companies  Act,  1862,  241 

Compassing 

death  of  sovereign,  queen,  or  eldest  son  and  heir,  49 
death,  destruction,  harm,&a,  of  sovereign,  52:  v.  Felonious 
Compassing. 

Compensation  by  Prisoner,  466 

Competency  of  Witnesses  :  v.  Witness. 

Compound  Larceny, 

distinguished  from  simple,  198 

cases  of,  219 

Compounding  Felony,  98 
theft  bote,  99 


538  INDEX. 

Compounding  Felony — continued. 

reward  for  return  of  stolen  property,  99 

advertising  reward,  &c,  99 
Compounding  Misdemeanor,  100 
Compounding  Information  on  Penal  Statute,  100 
Compulsion,  as  an  exemption  from  criminal  responsibility,  29 
Concealment 

of  birth,  183 

verdict  of,  on  indictment  for  murder,  183 
Concealment  by  Bankrupt  :  v.  Bankrupt. 
Concealment  op  Documents,  Wills,  &c,  203 
Concealment  of  Treason  :  v.  Misprision. 
Concealment  of  Treasure  Trove,  70 
Conclusion  of  Indictment,  341 
Confession 

on  arraignment,  373 

before  magistrate  is  merely  evidence,  373 

when  admitted  in  evidence,  426 
against  whom,  432 

before  magistrate,  432 
Confinement  :  v.  Solitary  Confinement. 
Conspiracy,  130 

the  combination  the  gist  of,  130 

wide  nature  of  crime,  131 

objects  enumerated,  131 

not  every  combination  to  effect  a  tort  is  criminal,  133 

punishment,  133 

merged  in  felony,  if  carried  out,  133 
Conspiracy  and  Protection  of  Property  Act,  1875,  I27 
Constable  :  v.  Officer. 
Constructive  Taking,  209 
Contempts  or  High  Misdemeanors  against  the  Sovereign  and 

Government,  70 
Contempt  of  Court,  103 

direct,  103 

consequential,  103 

by  whom  committed,  103 

proceedings,  105 
Contract  of  Service, 

wilfully  breaking,  so  as  to  deprive  of  gas  or  water,  128 
so  as  to  endanger  life,  128 
Contributory  Negligence,  not  recognized  in  manslaughter,  65 
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Conveyances,  fraudulent,  249 
Conviction, 

forgery  of,  264 

how  proved,  437 

verdict  entailing,  445 
Co-partnership,  larceny  by  members  of,  214 
Copies,  when  allowed  in  evidence,  429,  436 
Copper  :  v.  Metal. 
Corn, 

servants  taking  master's,  Ac.,  217 

setting  fire'  to  crops  or  stacks,  274 
Coroner, 

court  of,  313 

arrest  by,  322 

bail  by,  333 

inquisition  of,  348 

proceedings  before,  349 

committal  for  trial  by,  350 
Corporate  Bodies  :  v.  Companies. 
Corporations 

may  be  guilty  of  crime,  31 

larceny  of  property  of,  by  members,  214,  n. 
Correction,  killing  by,  173 
Corrosive  Fluid,  throwing  at  any  person,  &c,  193 
Corrupt  Practices  Prevention  Act,  1854,  89 
Corrupt  and  Illegal  Practice  Prevention  Act,  1883,  89 
Corruption  :  v.  Blood  ;  Bribery. 
Costs, 

in  certain  cases  of  libel,  paid  by  prisoner,  118 

on  acquittal  of  offence  under  Vexatious  Indictments  Act, 
prosecutor  may  be  ordered  to  pay,  360,  416 

on  certiorari,  368 

when  paid  by  prisoner,  416,  466 

on  summary  proceedings,  496 :  v.  Expenses. 
Cotton, 

larceny  of,  in  process  of  manufacture,  220 

injury  to  manufactures  or  machines,  279 
Counsel, 

order  of  speeches  and  examination,  396 

when  incompetent  to  give  evidence  against  client,  407 

functions  of  counsel  for  prosecution,  418 
for  defence,  418 

requested  by  judge  to  defend  prisoner,  449 
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Counterfeiting  Coin,  65 :  v.  Coin. 
Counterfeiting  Trade-mares,  125 
Counts, 

for  distinct  acts  of  stealing,  218 
when  more  than  one  count  may  be  inserted,  341 
more  than  one  offence  in  same  count,  342 
charging  different  offences  in  different  counts,  342 
in  treason,  342 
in  felony,  342 

felony  and  misdemeanor,  343 
in  misdemeanor,  344 
count  charging  previous  conviction,  344 

County  Quarter  Sessions  :  v.  Quarter  Sessions. 

County  Property,  how  described  in  indictment,  338 

Court,  Contempt  of  :  v.  Contempt. 

Court  of  a  Criminal  Jurisdiction,  295 

Court  Leet,  315,  n. 

Court  Martial,  61,  6$ 

Court  Boll,  forgery  of,  264 

Cow, 

stealing,  207 

killing,  maiming,  &c,  283 

Credibility  of  Witnesses,  409 :  v.  Witness. 

Credit, 

bankrupt  fraudulently  obtaining,  123 
any  person,  1 24 
Creditors, 

defrauding  of,  122,  124 

false  claims  by,  124 
Crime, 

description  thereof,  1 

contrasted  with  civil  injury,  2 

proof  that  an  act  does  not  become  a  crime  on  account  of 
its  intrinsic  qualities,  2 

courses  open  when  an  act  is  both  a  crime  and  a  civil  injury,  3 

false  distinctions  from  civil  injury  pointed  out,  3 

narrow  line  between  the  two,  3 

morality  and  crime,  5 

crimes  at  common  law,  5 
by  statute!,  5 

crime  contrasted  with  offence,  7 

what  are  indictable  crimes,  7 
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Crime — continued. 

completed  crime  punished  more  severely  than  attempt,  1 7, 
153 ;  v.  Prevention  of  Crime. 
Criminal  or  Civil,  test  whether  a  proceeding  is,  4 
Criminal  Code  :  v.  Codification. 
Criminal  Intention  :  v.  Intention. 
Criminal  Responsibility  :  v.  Responsibility. 
Crops,  setting  fire  to,  274 
Cross-examination,  422 :  v.  Examination. 
Crossed  Cheque  :  v.  Cheque. 
Crown  Cases  Reserved, 

court  for,  471 

proceedings  in,  47 1 
Cruelty  to  Animals,  283 
Cultivated  Vegetable  Produce  :  v.  Plants. 
Customs,  offences  relating  to,  120 
Customs,  false  declarations  as  to,  87 
Customs  Consolidation  Act,  1853,  120 
Customs,  general  or  particular,  how  proved,  436 
Cutting;  v.  Wounding. 

D. 

Dam, 

damaging,  281 

of  pond,  destroying,  282 
Damaging  :  v.  Malicious  Injury. 
Dead  Animals,  subjects  of  larceny,  204 
Deaf  and  Dumb  Persons,  by  presumption  of  law  are  idiots,  21 
Death,  Register  of  :  v.  Register. 
Death,  Punishment  of,  458 :  v.  Execution. 

Debentures, 

larceny  of,  203 

forgery  of,  263 
Debtors, 

offences  by,  122 

arrest  of,  124 

Debtors  Act,  1869,  122 
Deceased, 

ownership  of  goods  of,  how  laid,  338 

depositions  of  deceased  witnesses,  431 
Declarations,  False  :  v.  False  Declarations. 
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Declaration  op  Title  Act,  1862,  265,  272 

Declaration  :  v.  Affirmation. 

Deed, 

stealing,  destroying,  obliterating,  &c,  203 
forging,  264 
how  proved,  439 

Deer, 

hunting,  killing,  &c,  150,  205 
having  in  possession  skin,  &c.,  of,  205 

Defacing  Coin,  66 

Defects 

in  indictment,  339 

amendment  of,  340 

formerly  demurrer  in  abatement  to  formal,  383 
Defence 

in  formd  pauperis,  449 

by  counsel  at  request  of  judge,  449 

Defendants,  joinder  of  two  or  more,  345 

Defilement  :  v.  Carnal  Knowledge. 

Delivery  :  v.  Larceny. 

Demanding  Money,  by  forged  instrument,  271 :  v.  Threats. 

DE  MeDIETATB  LlNGUJE,  JlJRY, 

at  University  Courts,  314 
formerly  on  trial  of  alien,  394 

Dementia, 

naturalis,  or  a  nativitate,  2 1 
accidentalis  or  adventitial  2 1 
affect  at  a,  25 

Demurrer, 

not  strictly  a  plea,  375 

definition  of,  382 

form  of,  382 

judgment  on,  382 

reason  why  it  seldom  occurs  in  practice,  383 

demurrer  in  abatement,  383 

Depose  Sovereign,  Compassing  to  :  v.  Felonious  Compassing. 
Depositions 

taken  before  magistrates,  327 

accused  may  have  copies,  333 

deposition  of  deceased  or  ill  persons  read  at  trial,  431 

of  person  whose  death  is  apprehended,  438 
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Derivative  Evidence  :  v.  Hearsay. 

Desertion,  6i,  63 

inciting  thereto,  61 

Destroying  :  v.  Machinery ;  Mines;  Ships;  Trees;  Wills,  &c.  : 
v.  Malicious  Injury. 

Detainer,  forcible,  119 

Dilatory  Pleas,  375 

Director  of  Public  Prosecutions,  350 

Directors:  v.  Companies. 

Disable,  wounding,  &c.,  with  intent  to,  191 

Discharge  by  Magistrate,  329 

Discharge  of  Jury  on  Non-agreement,  442 

Disfigure,  wounding,  &c,  with  intent  to,  191 

Disorderly  House,  142 

Distres8  after  Order  of  Court  of  Summary  Jurisdiction,  479 

Distringas,  363 

Disturbing  Public  Worship,  74 

Dividend  Warrant,  false,  263 

Dock, 

stealing  from,  221 

setting  fire  to  dock  buildings,  273 

destroying  works,  281 

Document,  stealing,  obliterating,  &c,  203 

Dog, 

stealing,  206 

killing,  maiming,  &c,  283 

Doli  Incapaz,  infant  when  presumed  to  be,  26 

Domitje  Naturs,  Animals,  larceny  of,  205 

Dredging:  v.  Oysters. 

Drilling, 
illegal,  62 
time  limited  for  prosecution,  345 

Driving,  wanton  and  furious,  144 

Drown  :  v.  Attempt  to  Murder. 

Drugs, 

adulteration  of,  143 

administering  stupefying,  &c,  drugs,  with  intent,  &c,  193 

Drunkenness, 

no  excuse  for  crime,  25 
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Drunkenness — continued, 

when  it  is  to  be  considered,  25 

involuntary,  26 

a  disease,  26 

punishable  on  summary  conviction,  146,  n. 

Duel,  killing  in  a,  173 

Dumb  :  v.  Deaf. 

Duplicity,  count  bad  for,  342 

DURESS  PER  MlNAS,  29 

Dwelling-house, 

what  is  a,  under  the  Larceny  Act,  251 

part  let  off,  252 

entering  at  night  with  intent  to  commit  felony,  255 

being  found  in,  by  night,  armed,  &<x,  255 

being  found  in,  by  night,  with  intent  to  commit  felony,  255 

housebreaking  (q.  v.),  256 

stealing  in  dwelling-house  to  amount  of  ^5,  257 

with  menaces,  257 
the  goods  must  be  under  the  protection  of  the  house,  257 
setting  fire  to  dwelling-house,  273 
damage,  &&,  by  explosion,  278 
demolishing,  279 
tenant  demolishing,  279 

Dying  Declaration,  when  received  in  evidence,  438 

E. 

East  India  Bonds,  forging,  263 

Effigy,  hanging  in,  118 

Election  :  v.  Municipal,  Parliamentary. 

Election,  forging  documents  relating  to,  264 

Election,  if  too  many  acts  are  alleged  in  indictment  for  larceny, 
218 

Elements  of  a  Crime,  12 

Elisors,  389 

Embezzlement, 

definition  of,  233 

distinguished  from  larceny  by  clerks  or  servants,  233,  258 

the  employment  as  clerk  or  servant,  234 

the  receipt  for,  &&,  the  master,  235 

the  unlawful  appropriation,  235 
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Embezzlement — continued.  ' 

three  distinct  acts  within  six  months  may  be  charged,  236, 

verdict  of  larceny  on  indictment  for  embezzlement,  and  vice 

versd,  2 1 8,  236 
punishment,  237 

summary  jurisdiction,  237,  483,  484 
embezzlement  by  public  officers,  234 
by  bankers,  merchants,  brokers,  solicitors,  agents,  factors 

by  trustees,  239 

by  directors,  officers,  and  members  of  public  companies  (q.  v.) 
and  corporate  bodies,  239  :  v.  Bankrupt  ;  Post  Office. 

Embracery,  95 

Endangering  safety  of  railway  passengers,  194 
Enemies,  adhering  to  the  Sovereign's,  50 
England,  Bank  of  :  v.  Bank  of  England. 
Enlistment  :  v.  Foreign  Enlistment  Act. 
Entering,  in  burglary,  256 :  v.  Dwelling-house. 
Entrt,  forcible,  119 
Error, 

writ  of,  468 

jurisdiction  in  error  under  Supreme  Court  of  Judicature 
Acts,  470 

Escape,  77 

distinguished  from  breach  of  prison  and  rescue,  77 

allowed  by  officers,  77 

by  private  individuals,  78 

aiding  to,  78  :  v.  Penal  Servitude. 
Essentials  of  a  Crime,  12 
Estreat  :  v.  Recognizances. 
Evidence, 

definition  of,  424 

burden  of  proof  on  prosecution,  424 

what  must  be  proved,  425 

what  may  not  be  given  in  evidence,  426 

evidence  as  to  other  offences,  426 

when  allowed,  427 

evidence  of  good  character,  428 

of  bad  character,  428 

effect  of  evidence  of  character,  428 

best  evidence  must  be  given,  429 

2  M 
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Evidence — continued, 

as  to  written  documents,  429 

hearsay  no  evidence,  430 
why  rejected,  430 
when  it  may  be  given,  430 

deposition  of  those  ill  or  deceased  given  in  evidence,  431 

confessions,  431 

confession  before  magistrates,  432 

circumstantial  or  presumptive  evidence  distinguished  from 
direct,  433 

circumstantial  evidence,  conclusive  or  presumptive,  434 

presumptions  classified,  435 

written  evidence,  436 

records,  436 

Acts  of  Parliament,  436 

other  records,  436 

previous  conviction,  how  proved,  437 

matters  quasi  of  record,  437 

perpetuating  the  testimony  of  witness  whose  death  is  appre- 
hended, 438 

written  documents  of  private  nature,  as  deeds,  438 

handwriting,  how  proved,  439 

points  in  which  rules  of  evidence  in  civil  and  criminal  cases 
differ,  440 

Examination 

of  witnesses,  by  grand  jury,  358 
order  of  examination  by  counsel,  396,  417 
what  witnesses  must  be  called,  417 
ordering  witnesses  out  of  court,  418 
functions  of  counsel  for  prosecution,  418 

for  defence,  418 
rules  founded  on  principle  that  witness  is  favourable  to 

party  calling  him,  419 
examination-in-chief,  419 
questions  must  be  relevant,  419 
leading  questions  not  allowed,  419 

exceptions,  420 
witness  must  testify  from  own  knowledge,  421 
evidence  of  experts,  421 

contents  of  written  documents,  how  proved,  421 
witness  proving  hostile,  42 1 
cross-examination,  422 
re-examination,  423 
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questions  put  through  judge,  423 

objections  to  questions,  how  made,  423 :  v.  Evidence. 
Exchequer  Bills,  Bonds,  and  Debentures. 

forging,  263 

offences  relating  to,  269 
Excise,  false  declarations  as  to,  87 
Excusable  Homicide,  158 

distinguished  from  justifiable  homicide,  158 

homicide  in  self-defence,  159 

by  misadventure,  160 

in  fighting,  173 

by  correction,  173 

whilst  doing  another  act,  1 73 
Execution  of  Criminal,  477  :  v.  Justifiable  Homicide. 
Execution  of  Deed,  how  proved,  439 
Exemptions  from  criminal  responsibility,  19 
Ex-Officio  Information  :  t>.  Information. 
Expedition,  Illegal  :  v.  Foreign  Enlistment  Act. 
Expenses  of  Witnesses, 

for  prosecution,  in  felony,  415 
in  misdemeanor,  415 

on  summary  conviction,  416 

of  witnesses  for  defence,  416 

where  prisoner  pays  expenses,  416 :  v.  Costs. 

Experts, 

evidence  of,  421 

as  to  handwriting,  267 

Explosive  Substances  :  v.  Gunpowder. 

recent  legislation,  278 
Exporting  Counterfeit  Coin,  67 
Exposing  Children,  186 
Express  Malice,  14 

in  murder,  167 
Extortion,  10 1 :  v.  Threats. 
Extraneous  Circumstances  often  determine  the  degree  of 

P. 

Fabrication,  what  will  constitute  in  forgery,  266 
Facti  P&fi&UMPTio,  435 
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Factor, 

embezzlement  by,  237 
charging  property  intrusted,  238 

False  Declarations,  87 

under  Land  Transfer  Act,  271 
under  Declaration  of  Title  Act,  272 

False  Imprisonment,  197 

False  Oaths  and  Affirmations,  81 :  v.  Perjury. 

False  Personation  :  v.  Personation. 

False  Pretences, 

obtaining  goods  or  money  by  means  of,  242 

some  coining  offences  might  be  dealt  with  as,  65 

hard  to  distinguish  from  larceny  and  from  non-criminal 

lie,  211,  242,  258 
on  indictment  for  larceny  not  acquittal  because  it  turns 

out  to  be  false  pretences,  242,  245 
the  pretence  must  be  of  an  existing  fact,  243 
what  misrepresentation  amounts  to,  243 
exaggeration,  243 
breach  of  warranty,  &&,  243 
false  pretence  need  not  be  expressed  in  words,  244 
when  defendant  should  be  indicted  for  forgery,  244 
the  intent  to  defraud,  245 
need  not  be  to  defraud  a  particular  person,  245 
evidence  of  subsequent  or  prior  obtaining,  245 
punishment,  245 

fraudulent  winning  at  play  punished  as,  245 
inducing  by  fraud  the  execution  of  valuable  securities,  246 

False  Signals  :  v.  Signals. 

False  Statements  as  to  public  companies,  circulating,  &c,  240 

False  Weights  and  Measures  :  v.  Weights  and  Measures. 

Falsification  of  Accounts,  237,  265 

Falsification  of  Books 
of  public  company,  240 
of  company  wound  up,  241 

Farm,  setting  fire  to,  273 

Fear  of  Excessive  and  Unlawful  Harm, 

as  an  exemption  from  criminal  responsibility,  29 
bodily  fear,  in  robbery,  222 

"  FsLONicfe  cefit  et  asfortavit  n  to  be  used  in  indictment  for 
larceny,  339 
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Felonious  Compassing  to  depose  sovereign,  levy  war,  procure 

foreign  invasion,  55 
"  Feloniously  "  applied  by  statute  to  an  act  makes  it  a  felony,  9 

Felony, 

distinguised  from  misdemeanor,  8 

origin  of  the  term,  9 

further  points  in  which  it  differs  from  misdemeanor,  10 

compounding,  98 

misprision  of,  10 1 

general  punishment  for,  by  statute,  455 

otherwise,  455 

after  previous  conviction,  456 

Feme  Covert  :  v.  Wife. 

Fbra  Naturjc,  Animals,  larceny  of,  204 

Fictitious  Plaintiff,  suing  in  name  of,  97 

Fight,  Challenge  to,  iio 

Finding,  larceny  of,  215 

Fine, 

punishment  by,  460 

how  enforced,  when  imposed  by  magistrate,  493 
Fire  :  v.  Arson. 
Fish, 

taking  or  destroying,  206 

destroying  in  pond,  282 

Fishpond,  malicious  injury  to,  283 

Fixtures,  larceny  of,  201 

Floodgate  :  v.  Dam. 

Food,  adulteration  of,  143 

Force,  in  robbery,  223 

Forcible  Abduction,  184 

Forcible  Entry  and  Detainer,  119 

Forcing  Seamen  on  Shore,  195 

Foreign  Enlistment  Ac?,  59 
illegal  enlistment,  59 
illegal  shipbuilding,  60 
illegal  expeditions,  60 
trial,  where,  60 

Foreigners, 

not  exempt  from  criminal  responsibility,  28,  32 

formerly  might  demand  trial  by  jury  de  medietate  linguae,  394 
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FORFEITURE, 

abolition  of,  on  conviction,  10,  465 
of  office,  on  conviction  for  treason  or  felony,  465 
Forgery, 

definition  of,  261 

connection  with  false  pretences,  244,  261 

instruments  dealt  with  in  the  Forgery  Act  enumerated 

(v.  various  titles),  262 
other  cases  provided  for  by  statutes,  264 
forgery  at  common  law  only  a  misdemeanor,  265 
nature  of  the  instrument  forged,  266 
the  fabrication  necessary,  266 
alteration,  267 
proof  of  handwriting,  267 
the  intent  to  defraud,  268 
no  person  need  be  defrauded,  268 
the  uttering,  268 

when  a  tender  will  suffice,  268 
kindred  offences  relating  to  Exchequer  bills,  &a,  269 

to  bank-notes,  270 
demanding,  &c,  by  means  of  forged  instrument,  271 

Forma  Pauperib  :  v.  Pauperis. 

Formal  Defects  :  v.  Defects. 

Former  Conviction  :  Previous  Conviction. 

Found,  larceny  of  things,  215 

Fox's  Act,  116 

Frame  :  v.  Machinery. 

Frank-pledge,  view  of,  315,  n. 

Fradulent  Bankruptcy  :  v.  Bankrupt. 

Fradulent  Conveyances,  249 

Fruit, 

larceny  of,  202 

destroying,  284 

Funds,  false  entry,  &c,  in,  263 
Furious  Driving,  144  * 

Furze,  setting  fire  to,  274 

G. 

Game, 

offences  relating  to,  148 

ground  of  special  legislation,  148 

taking  or  destroying  game  or  rabbits  by  night,  148,  205 
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Game — continued. 

entering,  &c.,  for  purpose  of  taking,  &c,  148 

punishment,  149 

apprehension  of  offenders,  149 

three  or  more  armed  by  night  for  purpose,  149 

time  limited  for  prosecution,  150,  345 

search  for  game,  guns,  &c,  150 

taking  hares,  &a,  by  night,  150 

summary  convictions,  474 :  v.  Dsbb  ;  Spring  Gun. 
Gaming,  137 

winning  by  fraud,  137 

in  public  places,  138 

Gaming-house,  138 

steps  taken  by  legislature  to  suppress,  138 

betting-house,  139 

evidence  as  to  character  of  the  house,  140 

Gaol  Delivery, 
court  of,  301 
commission  of,  303 

Gas,  by  wilful  breaking  contract  of  service,  depriving  of,  128 
Gate,  destroying,  282 
General  Issue, 

of  not  guilty,  380 

advantage  of  pleading  this,  380 

what  the  prosecutor  must  prove,  and  what  may  be  urged  by 
the  prisoner,  380 

form  of,  on  record,  381 

General  Quarter  Sessions  :  v.  Quarter  Sessions. 

Girl  :  t>.  Abduction  ;  Carnal  Knowledge. 

Glass  :  v.  Fixtures. 

Good  Behaviour, 

security  for,  289,  291 

forfeiture  of  recognizances,  289,  302  :  v.  Security. 

Good  Character  :  v.  Character, 

Goods, 

stolen,  how  disposed  of  by  court,  451 
of  felony,  how  administered,  466 

Government, 

offences  against  the  sovereign  and,  46 

various  contempts  and  high  misdemeanors  against,  70 

Grain,  assaults  with  intent  to  obstruct  sale  of,  &c.,  129 
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Grand  Jury, 

cannot  ignore  bill  on  ground  of  insanity,  24 

disclosing  evidence  to  prisoner,  96 

prosecution  with  or  without  previous  finding  by,  335 

how  chosen,  357 

sworn  and  charged,  357 

examination  of  witnesses  by,  358 

finding  by,  358 

qualification  at  sessions,  385 
Grand  distinguished  from  Petty  Larceny,  208 
Grass,  setting  fire  to,  274 
Great  Seal,  forging,  262 
Grievous  Bodily  Harm,  191 
Guilty,  Plea  of  :  v.  Confession. 
Guilty  Knowledge, 

in  receiving  stolen  goods,  229 

in  uttering  forged  instruments,  269 

evidence  of  other  offences  allowed  in  proof  of,  427 
Gunpowder, 

to  harm,  &c  any  person  by  explosion  of,  793 

to  apply  to  any  person  with  intent  to  burn,  &c,  193 

placing  in,  &&,  vessels  with  intent,  &c,  193 

damaging  houses  by,  278 
vessels  by,  280 

H. 

TTAingAw  Corpus,  removal  of  defendant  to  plead,  361 
Habeas  Corpus  ad  Testificandum,  414 
Habeas  Corpus  Act, 

copy  of  warrant  of  commitment  to  accused,  329 

early  trial,  333 
Habitual  Criminals, 

acts  for  which  punishable,  294 

police  supervision,  294 

Hair,  injury  to  machine,  or  manufactures,  279 
Handwriting, 

proof  of,  in  forgery,  267 

how  proved,  426 
Hanging  in  Effigy,  118 
Harbour  :  v.  Dock. 
Harbouring  Thieves,  231,  294 
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Hard  Labour. 

punishment  of,  460 
two  classes,  460 

Hare  :  v.  Game. 

Harm,  fear  of  excessive  and  unlawful,  an  exemption  from 
criminal  responsibility,  29 :  v.  Bodily  Harm. 

Hat,  setting  fire  to,  274 

Health,  offences  against  public,  135 

Hearing  of  the  Case,  395  :  v.  Trial. 

Hearsay, 

no  evidence,  430 

reason  for  rule,  430 

when  allowed,  430 

Heath,  setting  fire  to,  274 

Heiress,  abduction  of,  184 

Hemp,  larceny  of,  in  process  of  manufacture,  220 

Heresy,  75 

High  Court  of  Justice  :  v.  Supreme  Court  of  Judicature  Acts. 

High  Court  of  Parliament,  295 

High  Seas, 

offences  against  the  law  of  nations  committed  on,  42 

robbery  on,  or  piracy,  42 

offences  committed  on,  where  tried,  356 
High  Treason,  46,  n.  :  v.  Treason. 
Highways,  nuisances  to,  141 
Homicide,  155 

malice  presumed,  155 

justifiable  (q.  v.),  155 

excusable  (q.  v.),  158 

felonious,  161 

suicide,  161 

murder,  163 

manslaughter,  169 

whether  murder,  manslaughter,  or  non-felonious,  distin- 
guished in  several  cases,  173 

classification  according  to  the  various  states  of  mind,  176 
Hoprinds,  destroying,  285 
Horse, 

stealing,  207 

killing,  maiming,  &c,  283 
Hostility  of  Witness,  421 
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House,  setting  fire  to,  273 :  v.  Dwelling-house. 
Housebreaking, 

distinguished  from  burglary,  256,  259 

definition,  256 

punishment,  256 

on  indictment  for  burglary,  verdict  of,  256 

distinguished  from  larceny  in  dwelling-house,  257,  259 
Housebreaking  Instrument,  being  found  at  night  with,  256 
Hue  and  Crt,  arrest  on,  325 
Husband, 

cannot  steal  property  of  wife,  214 

cannot  be  witness  against  wife,  405 
except  in  certain  cases,  405 
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Identification  of  Offender,  293 

Idiot,  exempt  from  criminal  responsibility,  21 

Idle  and  Disorderly  Persons,  145 

Ignorance, 

sometimes  amounts  to  malice,  14 

as  an  excuse  for  crime,  28 

of  law  never  excuses,  28 

of  fact,  when  it  excuses,  28 
Ignoring  the  Bill,  358 
Illegal  :  v.  Unlawful. 
Illegal  Training  and  Drilling,  62 
Illness 

of  juror,  393 

of  witness,  431 

of  prisoner,  450 
Imagining  :  v.  Compassing. 

Immorality,  not  punished,  as  such,  by  the  criminal  law,  4,  72 
Impairing  Coin,  66 
Impeachment,  296 

who  are  liable  to,  296 

pardon  not  pleadable  to,  296 

proceedings  and  trial,  296 
Impeding  Escape  from  Wreck,  195 
Implied  Malice,  14 

in  murder,  168 
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Importing  Counterfeit  Coin,  67 

Impostors,  religious,  74 

Imprisonment, 

punishment  of,  459 
usual  limits  of,  459 
pending  trial,  329 :  v.  False  Imprisonment. 

Inciting 

to  commission  of  crime,  35 
to  desertion  or  mutiny,  61 

Incompetency  :  v.  Witness. 

Incorrigible  Bogus,  146 

Indecent  Assault, 
on  females,  181 
on  males,  182 

Indecent  Conduct,  &c,  137  :  v.  Obscene. 

India  Bonds,  forgery  of,  263 

India  Stock,  personating  owner  of,  247,  n. 

Indictable  Crimes,  7 

Indictment, 

definition  of,  336 
when  it  lies,  336 
form  of,  336 
example  of,  337 
the  commencement,  337 
the  statement,  337 
defendant's  name,  337 
ownership  of  property,  337 
statement  of  time,  338 

of  place,  339 

of  facts,  intent,  &c,  339 
technical  words,  when  to  be  used,  339 
defects  in,  339 
amendment  of  defects,  340 

the  conclusion,  341 
insertion  of  more  than  one  count,  341 
charging  more  than  one  offence  in  the  same  count,  342 
different  offences  in  different  counts,  342 
in  treason,  342 
in  felony,  342 

felony  and  misdemeanor,  343 
in  misdemeanor,  344 
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Indictment — continued. 

count  for  previous  conviction,  344 

joinder  of  defendants,  345 

cases  in  which  time  is  limited  for  preferring,  345 

how  drawn  up  and  indorsed,  346 

before  the  grand  jury,  357 

finding  of  grand  jury,  358 

consequences  of  being  thrown  out,  359 

Vexatious  Indictments  Act,  359 
Indictment  before  House  of  Peers,  297 
Individuals,  offences  against,  153 
Indorsement, 

fraudulently  inducing,  246 

forging,  263 

Industrial  School,  464 

Infancy, 

when  exempts  from  criminal  responsibility,  26 

three  ages  to  be  considered,  26 

infancy  of  witness  as  a  ground  of  incompetency,  407 

Information, 

definition  of  criminal,  346 

other  uses  of  the  term,  346,  n. 

information  ex  officio,  346 

example  of,  347 

information  by  Master  of  the  Crown  Office,  348 

proceedings,  348 

how  tried,  348 

process  on,  364 

Information  in  Summary  Proceedings,  488 

Information  on  Penal  Statute,  compounding,  100 

Injure,  attempt  to,  the  Queen,  54 

Injury  to  Property,  273 :  v.  Malicious  Injury. 

Inland  Revenue  Stamps,  forging,  264 

Inn,  disorderly,  142 

Innuendo,  in  libel,  115 

Inquisition  of  Office,  336 :  v.  Coroner. 

Insanity, 

an  exemption  from  criminal  responsibility,  20 
medical  and  legal  views  differ,  20 
varieties  of,  21 
partial  or  total,  21 
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Insanity — continued. 

permanent  or  temporary,  21 

three  stages  in  the  history  of,  21 

the  existing  law  as  declared  in  AfNaughten'e  Case,  22 

how  dealt  with  by  the  proposed  Criminal  Code,  23 

medical  evidence,  23 

trial  in  cases  of,  24 

is  a  bar  at  any  stage  to  further  proceedings,  25 

appearing  at  arraignment,  372 

reprieve,  if  after  judgment,  473 

insanity  of  witness,  a  ground  of  incompetency,  406 
Insurrection  against  the  Sovereign,  50 
Intent 

in  larceny,  216 

in  false  pretences,  245 

in  forgery,  268 

in  malicious  injuries,  277 
Intention 

an  essential  of  crime,  12 

what  is  it,  12 

contrasted  with  will,  12 

determines  whether  an  act  is  criminal,  13,  15 
though  not  the  sole  gauge  of  liability,  16 

naked  intention  not  punishable,  except  in  treason,  15 

criminal  intention,  or  malice :  v.  Malice. 
Interrogation  of  Prisoner,  404 
Intimidating  Parties  or  Witnesses,  96 
Invasion,  procuring  foreign,  55 
Invito  Domino,  in  larceny,  taking,  209 
Involuntary, 

meaning  of  the  term,  1 2 

acts  not  punishable,  19 
Irresistible  Impulse,  23 
Iron:  v.  Metal. 
Issue  :  v.  General  Issue. 

J. 

Jervis's  Acts,  488 
Joiner  op  Counts  :  v.  Counts. 
Joinder  of  Defendants,  345 
Joint  Owner,  larceny,  &a,  by,  213 
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Joint  Stock  Banking  Company,  goods  of,  ownership,  how  laid, 

Joint  Tenant,  larceny  by,  213 

Journey,  offences  committed  on,  where  tried,  354 

Judges, 

slaying  the,  5 1 

at  assizes,  301 

at  the  Central  Criminal  Court,  306 

bail  by,  333 
Judgment,  447 

arrest  of,  447 

postponed,  447 

where  defendant  is  not  before  the  court,  447 

how  given,  448 

reversal  of :  v.  Reversal. 
Judgment  of  Magistrate  on  summary  conviction,  493 
Judicial  Separation  after  Assault,  18 
Juris  Prssumptio,  435 
Juris  et  db  Jure  Prasumptio,  435 
Jurisdiction,  plea  to  the,  376 
Jurors  :  v.  Jury. 
Jury, 

contempt  of  court  by,  104 

trial  by,  384:  v.  Embracery;  Grand  Jury;  Petty  Jury. 

when  trial  by  jury  may  be  claimed,  481 
Jury  of  Matrons,  473 
Justice,  Public  :  v.  Public  Justice. 
Justice  of  Peace  :  v.  Magistrate. 
Justifiable  Homicide,  155 

in  execution  of  criminal,  155 

by  officer  in  execution  of  duty,  156,  174 

in  prevention  of  crime,  157 

in  cases  of  rape,  &a,  157 

distinguished  from  excusable  homicide,  158 
Juvenile  Offenders,  482 

K 

Keeping  the  Peace, 

security  for,  288,  291 

forfeiture  of  recognizances,  289,  291 

recognizances,  general  or  special,  291 :  v.  Security. 

Killing,  animals,  283 :  v.  Homicide. 

Knowledge  :  v.  Carnal  Knowledge  ;  Guilty  Knowledge. 
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Labour  :  v.  Hard  Labour. 
Land  :  v.  Real  Property. 
Land  Transfer  Act,  1875. 

forgery  against,  265 

offences  against,  271 
Larceny, 

definition  of,  198 

simple  and  compound  distinguished,  198 

what  things  may  be  the  subjects  of,  199 

at  common  law,  only  personal  goods,  200 

law  as  to  things  real,  200 

severance,  &&,  makes  personal  goods,  200 

materials  of  buildings,  fixtures,  &c.,  201 

ore  or  coal  from  mines,  201 

trees,  201 

plants,  &c,  202 

deeds,  &a,  202 

choaea  in  action  (including  cheques,  &c),  202 

animals,  204 

deer,  205 

hares  and  rabbits,  205 

fish,  206 

oysters,  206 

dogs,  206 

horses,  cows,  sheep,  &&,  207 

killing  animals  to  steal  carcass,  skin,  &c.,  207 

the  yalue  of  the  thing  stolen,  207 

grand  and  petty  larceny,  208 

ownership  of  goods,  how  laid,  208 

the  wilfully  wrongful  taking  possession,  208 

if  claim  of  right,  no  felony,  208,  216 

actual  taking,  209 

constructive  taking,  209 

where  the  right  of  property,  as  well  as  of  possession,  is 
parted  with,  209 

authority  of  servant  to  part  with  property  or  possession,  210 

where  the  possession  is  obtained  animo  furandi,  210 

ring-dropping,  211 

narrow  line  separating  larceny  from  false  pretences,  211, 
242,  258 
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Larceny — continued 

where  the  possession  is  obtained  lawfully  and  bond  fide 
without  any  fraudulent  intent  in  the  first  instance,  211 
in  cases  of  bailment,  212 

where  the  delivery  does  not  alter  the  possession  in  law,  212 
bare  use  does  not  divest  of  possession,  213 
the  taking  must  be  of  another's  goods,  213 
by  joint  tenant  or  tenant  in  common,  213 
by  members  of  a  corporation,  214,  n. 
by  husband  and  wife,  214 
larceny  of  things  found,  215 
the  taking  physically  regarded,  215 
asportation,  215 
attempt,  216 
animus  furandi,  216 
larceny  distinguished  from  trespass,  216 
need  not  be  lucri  causd,  217 
servants  taking  master's  corn,  &&,  217 
counts  for  distinct  acts  of  stealing,  218,  343 
verdict  of  embezzlement  on  indictment  for  larceny,  and  vice 

versd,  218,  236 
place  of  trial,  218,  353 
punishment,  219 

after  previous  conviction,  456 

in  case  of  tenants  or  lodgers,  219 

of  clerks  or  servants,  219 
larceny  distinguished  from  embezzlement,  233,  258 
compound  or  aggravated  larceny,  219 

of  goods  in  process  of  manufacture,  220 

from  vessels,  docks,  &c,  221 

from  wrecks,  221 

by  those  in  the  public  service,  constables,  &c. 

stealing  from  the  person,  225 

in  relation  to  post-office,  226:  v.  Dwelling-house; 
Bobbery. 
verdict  of  larceny  on  indictment  for  embezzlement,  and  vice 

versd,  218,  236 
on  indictment  for  false  pretences  not  acquittal  because  it 

turns  out  to  be  larceny,  242 
count  for  receiving  may  be  added,  230,  343 
summary  jurisdiction  in  larceny,  484,  486 

small  larcenies  and  embezzlements,  484, 

larcenies  not  indictable,  486 
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Laudanum,  administering,  &c,  with  intent,  &&,  192 

Law  of  Crimes,  6 

of  Criminal  Procedure,  6 

Law  of  Nations,  offences  against,  42 

Lead  :  v.  Metal. 

Leading  Questions,  rules  as  to,  419,  420  :  v.  Examination. 

Letter  :  v.  Threatening. 

Letting  War  against  the  Sovereign,  50 

direct  or  constructive,  50 :  v.  Felonious  Compassing. 

Lewdness  :  v.  Indecency. 

Libel, 

both  a  crime  and  a  civil  injury,  3 
an  offence  against  the  public  peace,  1 1  z 
definition  of,  11 1 

civil  and  criminal  proceedings,  112 
when  an  indictment  will  lie,  113 
when  it  will  not,  114 
truth  of  the  libel,  112 
privileged  communications,  114 
form  of  libel,  115 
publication  of,  115 
proof  of  malice,  116 
what  must  be  proved,  116 
the  province  of  the  jury,  116 
Fox's  Act,  116 

who  are  criminally  liable,  116 
newspaper  proprietors,  &c,  117 
punishment,  117 
costs,  118,  416 

blasphemous  libel:  v.  Blasphemy.     Seditious  Libel:  v. 
Sedition. 

Libel,  threatening  to  publish,  &c,  in  order  to  extort,  118 

Licence  of  Marriage,  forgery  of,  264 

Licence  under  Penal  Servitude  Acts, 
regulations  as  to  holders  of,  293,  475 
for  what  forfeited,  475 
offences  with  regard  to,  475 
remission  of  part  of  sentence  follows  as  a  matter  of  course,  475 

Light  :  v.  Signal. 

Limitation  of  Time  for  Prosecution  :  v.  Time. 

2  N 
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Linen, 

larceny  of,  in  process  of  manufacture,  220 
injury  to  machines  or  manufactures,  279 

Liquidation  :  v.  Bankrupt. 

Locus  in  quo,  view  of,  by  jury,  450 

Look,  destroying,  281 

Lodgers,  larceny  by,  219 

Lodging  Thieves,  &a,  231 

Loom  :  v.  Machinery. 

Lord  High  Steward, 
court  of,  299 

at  Oxford  or  Cambridge,  314 

president  on  impeachment  of  peer  for  high  treason,  297 
on  indictment  of  peer,  298 :  v.  313,  n. 

Lords,  House  of  :  v.  Peers. 

Lost  Goods,  larceny  of,  215 

Lotteries,  142 

Lucri  CausA,  in  what  sense  taking  in  larceny  must  be,  217 

Lunatics,  21 

assault  on,  196 :  v.  Insanity. 


M. 

Machinery, 

demolishing,  279 

damaging,  if  used  in  certain  manufactures,  279 
used  in  others,  or  in  agriculture,  279 

Madness,  21 :  v.  Insanity. 

Magistrate, 

slanderous  words  uttered  to,  57 
false  declarations  before,  87 
contempt  of  court  by,  103 
issue  of  warrant  by,  318 
summons,  318 
information  to,  319 
arrest  by,  322 
proceedings  before,  327 
examination,  327 
depositions,  327 
binding  over  witness,  328 
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Magistrate — continued. 

remand,  328 

discharge  or  committal,  329 

bail,  330 

the  sureties,  331 

refusing  or  delaying  bail,  331 

excessive  bail,  332 

proceedings  against,  499  :  v.  Summary  Conviction. 
Mail,  offences  with  regard  to,  tried  in  any  county  through  which 

it  passed,  353  :  v.  Post  Office. 
Maim, 

wounding,  &&,  with  intent  to,  191 

animals,  283 
Maintenance,  97 

what  acts  do  not  amount  to,  on  account  of  relationship,  97 

curalis,  rurcUis,  97,  n. :  v.  Champerty. 
Mala  in  be  and  Mala  quia  Prohibita,  5 

as  a  test  of  the  responsibility  of  ambassadors,  32 

the  distinction  noticeable  in  offences  against  public  trade,  120 
Malice, 

equals,  in  legal  signification,  criminal  intention,  13 

when  it  must  be  directly  proved,  13 

when  presumed,  14 

active  or  positive,  passive  or  negative,  14 

express  or  implied,  14,  167 

danger  of  entertaining  the  moral  signification,  15 

absence  of,  exempts  from  criminal  responsibility,  19 

presumed  in  homicide,  155 

aforethought  (prepense),  or  murder  malice,  166 
Malicious  Injury  :  v.  Arson. 

to  houses  by  explosion,  278 
by  demolishing,  279 
in  the  case  of  tenants,  279 

to  manufactures  and  machinery,  279 

mines,  280 

vessels,  280 

wrecks,  281 

sea  and  river  banks,  281 

bridges,  viaducts,  and  aqueducts,  281 

turnpikes,  281 

walls,  gates,  &c,  282 

railway  trains  and  telegraphs,  282 

ponds  and  fish,  282 
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Malicious  Injury — continued. 

animals,  283 

trees,  284 

plants,  284 

hopbinds,  285 

works  of  art,  285 

general  provision,  if  damage  exceeds  £$,  285 
if  it  does  not  exceed  ^5,  285,  487 

making  a  dangerous  or  noxious  thing  with  intent,  &c,  286 

not  necessary  to  prove  malice  against  the  owner  of  the  pro- 
perty, 286 

no  defence  that  the  offender  was  in  possession,  286 

general  intent  to  defraud  will  suffice,  286 

summary  jurisdiction,  487 
Manager:  v.  Companies. 
Manganese,  larceny  of,  201 
Manslaughter,  169 

moral  character  varies  widely,  169 

voluntary,  169 

the  instrument  used,  170 

distinguished  from  homicide  se  defendendo,  160,  170 

involuntary,  170 

negligence,  171 

accessories  before  the  fact,  36,  172 

punishment,  172 

by  fighting,  173 

by  correction,  173 

while  doing  an  unlawful  act,  173 
a  dangerous  act,  1 74 

of  officers  of  justice,  174 

by  officers,  174 

states  of  mind  constituting  manslaughter,  176 
Man-trap,  setting,  150 
Manufactures, 

offensive  or  dangerous,  are  nuisances,  141 

larceny  of  goods  in  process  of,  220 

malicious  injury  to,  279 
Marines  ;  v.  Army. 
Marriage, 

offences  connected  with,  135,  136,  n. 

forging  licence  or  certificate,  264  :  v.  Register. 
Married  Woman  :  t?.  Wipe. 
Master,  still  in  possession,  though  goods  intrusted  to  servant,  212 
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Materiality  :  v.  Perjury. 

Matrons,  jury  of,  473 

Mayhem,  191 

Medical  Evidence  on  Insanity,  23 

Meeting-house:  v.  Chapel. 

Menaces:  v.  Threats. 

Merchandise  Marks  Act,  1862..  125 

Merchant, 

embezzlement  by,  237 

trafficking  in  property  intrusted,  238 

Message  :  v.  Telegraph. 

Metal,  &c, 

belonging  to  house,  larceny  of,  201 

purchasing  less  than  specified  quantities  of  old,  294 

Middlesex,  offences  committed  in,  may  be  tried  in  Q.  B.  Division, 
but  usually  at  sessions  or  C.  C.  C,  300,  306 

Middlesex  Sessions,  312 

Mill,  setting  fire  to,  273 

Mine, 

larceny  from,  201 

setting  fire  to,  275 

malicious  injury  to,  by  conveying  water,  &c.,  280 

obstructing  ways,  280 

obstructing  engines,  &c,  280 

Minimum  Punishments,  abolished,  455 

Misadventure,  homicide  by,  160 

Miscarriage,  attempts  to  procure,  182 

Misdemeanor, 

distinguished  from  felony,  8 

meaning  of  the  term,  10 

further  points  in  which  it  differs  from  felony,  10 

compounding,  100 

verdict  for,  though  facts  shew  felony,  443 

general  punishment  for,  456 
Misfortune,  or  Mishap,  as  an  exemption  from  criminal  responsi- 
bility, 28 
Misjoinder  op  Counts  :  v.  Counts. 
Misnomer:  v.  Name. 
Misprision, 

meaning  of,  8 
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Misprision — continued. 

negative  or  positive,  8 

of  treason,  54 

of  felony,  10 1 
Mitigate  Punishment,  power  of  Court  of  Summary  Jurisdiction 

to,  479 
Mock  Auction,  larceny  by  means  of,  211 
Mohair, 

larceny  of,  in  process  of  manufacture,  221 

injury  to  manufactures  or  machinery,  279 
Monet  :  v.  False  Pretences. 
Moral  Nature  of  an  act  does  not  determine  whether  it  is  criminal, 

4,  7*t  135 
Morals,  offences  against  public,  135 

Moravian  :  v.  Quaker. 

Motive, 

may  explain  the  intention,  but  does  not  determine  the  quality 
of  an  act,  13 

absence  of,  does  not  prove  insanity,  23 

Moulds,  making,  &c,  for  producing  bank-notes,  &c,  271 

Municipal  Election, 

false  declarations  as  to,  87 
bribery,  &a,  at,  95 

Murder,  163 

varies  in  moral  character,  163 

definition,  164 

the  offender  must  be  of  sound  memory  and  discretion,  164 

the  unlawful  killing,  164 

form  of  death,  164 

cause  of  death,  165 

time  of  death,  165 

variance  as  to  the  form  of  death,  165 

finding  the  body,  166 

the  offender  must  be  a  reasonable  creature,  in  being,  and  under 

the  king's  peace,  166 
the  malice  aforethought,  166 
express  and  implied  malice,  167 
punishment,  168 
accessories  after  the  fact,  168 
on  indictment  for  murder  the  jury  may  convict  of  certain 

other  offences,  168,  444 
murder  in  fighting,  173 
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Murder — continued. 

in  collection,  173 

whilst  doing  another  act,  173 
a  dangerous  act,  174 

of  officers  of  justice,  174 

by  officers,  174 

states  of  mind  constituting  murder,  176 

attempt  to  murder,  175 
"  Murdravit  "  to  be  used  in  indictment  for  murder,  339 
Mute, 

advising  prisoner  to  stand,  96 

prisoner  standing,  371 
Mutiny,  inciting  to,  61 


N. 


Name  of  prisoner  in  indictment,  337 
National  Church,  offences  against,  75 
Nations,  offences  against  the  law  of,  42 
Naval  Discipline  Act,  62,  64 
Navigable  :  v.  River. 
Navy, 

desertion  and  mutiny,  62 

offences  in,  64 
Neglect  to  provide,  &cl, 

for  apprentices  or  servants,  196 

lunatics,  196 

Negligence, 

sometimes  amounts  to  malice,  14 

causing  manslaughter,  171 
New  Trial,  467 

when  granted,  467 

by  what  courts,  468 

how  obtained,  468 
Newspapers  and  Libel,  117 
Night,  under  the  Larceny  Act,  250 
Nisi  Prius,  commission  of,  304 
Nominis  Prbsumptio,  435 
Nonconformity,  75 
Non  Compos  Mentis  :  v.  Insanity. 
Not  Guilty  :  v.  General  Issue. 
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Note  :  t>.  Bank. 
Noxious  Thing, 

administering,  193 

with  intent  to  cause  miscarriage,  183 
Nuisance, 

common  or  public,  140 

contrasted  with  private  nuisance,  146 

when  gives  rise  to  civil  action,  140 

abatement,  141 

to  highways,  &c,  141 

offensive  trades,  &c,  141 

houses  as,  142 

lotteries,  142 

miscellaneous,  143 

who  is  liable  for,  143 
Number  of  Witnesses, 

two  in  treason,  53,  412 

two  in  perjury,  85,  412 


0. 

Oath, 

nature  of,  in  perjury,  8* 

of  juror  in  felonies,  395 
in  misdemeanors,  395 

of  witness,  408 
Oaths,  false,  81 :  v.  Perjury. 
Oaths,  Unlawful  :  v.  Unlawful. 
Oaths,  Voluntary  :  v.  Voluntary. 
Obliterating  Crossings  on  Cheques,  263 
Obscene  Book,  Print,  &&,  exposing  to  sale,  137 
Obstructing  Lawful  Arrest,  &c,  80 
Obtaining  Money,  <fec, 

by  means  of  forged  instrument,  271 

by  false  pretences :  v.  False  Pretences. 
Offence, 

contrasted  with  crime,  7 

of  a  public  nature,  42 

against  the  law  of  nations,  42 

against  the  Government  and  Sovereign,  46 

by  members  of  the  army  and  navy,  64 

against  religion,  72 

against  public  justice,  77 
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Offence — continued. 
compounding,  98 
against  the  public  peace,  106 
against  public  trade,  120 

against  public  morals,  health,  and  good  order,  135 
of  a  private  nature,  or  against  individuals,  152 
why  regarded  as  crimes,  152 
against  the  person,  153 
against  the  property,  198 
prevention  of,  288 :  v.  Prevention. 

Offenders,  photographing,  293 :  v.  Habitual. 

Office, 

bribery  of  those  in,  88 
trafficking  in  public,  89 

Office,  setting  fire  to,  273 

Officer,  Peace, 

allowing  escape,  77 

assaulted  in  execution  of  duty,  81,  195 

refusing  to  aid,  81 

killing  those  resisting,  &c,  in  execution  of  duty,  156 

when  guilty  of  murder  or  manslaughter,  156 

larceny  by,  221 

embezzlement  by,  234 

executing  warrant,  320 

arrest  by,  322 

Officer,  Public, 

misconduct  of,  101 
malfeasance  of,  102 
nonfeasance  of,  102 
larceny  by,  221 
embezzlement  by,  234 

Onus  Pbobandi,  424 

Opinion  Evidence,  421 

Order  for  Money,  &a, 
larceny  of,  203 
forging,  263 

Order  of  Magistrate,  forging,  264 

Ore,  larceny  of,  201 

Outlawry, 

in  misdemeanors,  363 
in  felonies,  363 
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Outlawry — continued. 
consequences  of,  364 
reversal  of,  364 

Ovbbt  Act, 

in  compassing,  &c,  death  of  Sovereign,  49 
in  treason  generally,  53 

Ownership  of  Stolen  Goods, 
how  described,  208 
indictment,  how  laid,  337 
of  deceased,  338 
of  married  woman,  338 
of  partner,  338 
of  company,  338 
of  county  property,  338 
in  cases  of  bailment,  338 
consequences  of  incorrectly  laying,  338 

Oxford  University  Courts,  314 

Oyer  and  Terminer, 
courts  of,  301 
commission  of,  303 

Oysters,  stealing,  dragging  for,  &c,  206 


p. 

Pains  and  Penalties,  bill  of,  295 

Palmistry,  74 

Panel  of  Jurors,  387 

Paper, 

making,  &c,  in  imitation  of  Exchequer  bills,  270 

purchasing,  &c,  such  paper,  270 

making,  &c.,  in  imitation  of  bank-notes,  270 

Pardon, 

not  pleadable  to  an  impeachment,  296 
when  may  be  pleaded,  329 
at  the  discretion  of  the  Sovereign,  473 
when  the  Sovereign  cannot  pardon,  474 
how  given  and  construed,  474 
conditional,  474 :  v.  Licence. 

Parent,  killing  by,  in  defence  of  child,  160 

Paris,  Declaration  of,  43,  n. 
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Parliament, 

high  court  of,  295 

in  legislative  capacity  proceeds  against  offenders  by  bills  of 

attainder,  or  of  pains  and  penalties,  295 
in  judicial  capacity,  by  impeachment  or  indictment,  295 
proceedings  on  impeachment,  296 

on  indictment,  297  :  v.  Lord  High  Steward. 

Parliamentary  Election, 
false  declarations  as  to,  87 
bribery,  treating,  undue  influence,  &&,  at,  89 

Parol  :  v.  Evidence. 

Partial  Insanity,  22 

Particular  Right  and  Wrong  Theory  in  Insanity,  23 

Partners,  goods  of,  ownership  how  laid,  338  :  v.  Joint  Owner. 

Party  to  Suit,  contempt  of  court  by,  104 

Passenger  :  v.  Railway. 

Pauperis,  defence  and  prosecution  informdy  447 

Pawnbroker, 

receiving  stolen  property,  231 

compensation  to,  456 

Paymaster,  forging  name  of,  264,  n. 

Peace,  commission  of  the,  304 

Peace,  keeping  the :  v.  Keeping. 

Peace  Officer  :  v.  Officer. 

Peace  :  v.  Public  Peace. 

Pedigree,  proof  of,  430 

Peers, 

house  of,  impeachment  before,  296 

indictment  before,  297  :  v.  Lord  High  Steward. 

Peine  forte  et  dure,  371 

Penal  Servitude, 

being  at  large  during  term  of,  79 
where  tried,  355 

as  a  punishment,  458 

place,  &c,  458 

shortest  term,  459 
Penal  Statute,  time  limited  for  information  or  indictment  on, 

346 :  t>.  Information. 
Penetration,  proof  of,  in  rape  will  suffice,  180 
Per  Infortunium,  homicide,  160 
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Peremptory  Challenge  :  v.  Challenge. 

Perjury, 

definition,  81 

punishments  of,  applied  to  other  false  oaths,  81 

false  affirmations,  82 

nature  of  the  oath,  82 

it  must  be  taken  falsely,  wilfully,  and  absolutely,  83 

materiality  of  matter  sworn,  83 

the  oath  need  not  be  believed,  <fec,  84 

false  verdict,  &c,  not  perjury,  84 

sufficient  to  prove  one  assignment,  85 

under  Vexatious  Indictments  Act,  85 

judge  may  direct  prosecution,  85 

two  witnesses  must  be  called,  85 

punishment,  86 

subornation  of,  86 

Perpetuation  op  Testimony,  438 

Person,  stealing  from  the,  225 

Personation,  False, 

punished  at  common  law  as  a  cheat,  246 

closely  connected  with  forgery,  246 

of  seamen,  246 

of  soldiers,  246 

of  owners  of  stock,  &c,  247 

to  obtain  property  generally,  247 

of  bail,  248 

of  voters,  248,  n. 

Petty  Sessional  Court,  491 

Petty  Treason,  now  regarded  simply  as  murder,  46,  n. 

Petty  Jury, 

contempt  of  court  by,  104* 

who  are  liable  to  serve,  385 

who  exempt,  386 

list  prepared  by  sheriff,  386 

exemptions  after  service,  387 

fining  for  non-attendance,  388 

putting  into  the  box,  388 

challenge  (q.  v.),  388 

tales  in  case  of  insufficient  number,  392 

conduct  of,  393 

adjournment  of  trial,  393 

death,  illness,  &c,  of,  393 
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Petty  Jury — continued. 

special  jury,  393 

jury  de  medietate  lingua,  314,  394 

swearing  tho  jury,  394 

view  of  locus  in  quo,  450 ;  v.  Embracery  ;  Verdict. 
Petty  Larceny,  distinguished  from  grand,  208 
Petty  Sessions  :  v.  Magistrate. 
Photographing  Offenders,  293 

Physical  Compulsion,  an  exemption  from  criminal  responsi- 
bility, 29 
Pigeon  :  v.  Bird. 
Piles,  removing,  281 
Piracy,  42 

at  common  law,  42 

when  tried  in  England,  43 

nation  cannot  be  guilty  of,  43 

enemies  cannot  commit,  43      s 

by  statute,  44 

punishment,  44 
Place  of  Offence,  when,  must  be  specially  stated  in  the  indict- 
ment, 339 
Place  of  Trial,  352 

general  rule,  352 

exceptions,  352 

if  crime  committed  partly  in  one  county/partly  in  another, 

354 
upon  journey,  354 

receivers,  where  tried,  355 

accessories,  355 

blow  followed  by  death,  355 

return  from  transportation,  &c,  355 

offences  committed  abroad,  356 

in  detatched  parts  of  counties,  356 
Plant, 

larceny  of,  202 

destroying,  284 
Plates, 

making,  &c,  to  forge  Exchequer  bills,  &c,  270 
bank-notes,  270 
Pleading  :  v.  Pleas. 
Pleas,  375 

names  and  order  of,  375 

how  many  may  be  resorted  to,  375 
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Pleas — continued. 

to  the  jurisdiction,  376 
in  abatement,  377 
special  pleas  in  bar,  377 
judgment  thereon,  377 
autrefois  acquit,  378 
autrefois  convict,  379 
autrefois  attaint,  379 
pardon,  379 
general  issue  of  not  guilty,  380 

Pleas  of  the  Crown,  origin  of  the  term,  6 

Pledge  bt  Factor,  &c,  of  Goods  intrusted,  238 

Plundering  Wrecks,  221 

Poaching  :  v.  Game. 

Pocket-picking,  225 

Poison,  administering,  &c.,  193 

Police  Officer  :  v.  Officer 

Police  Supervision  :  v.  Supervision. 

Polls,  challenge  to  the :  v.  Challenge. 

Pond,  malicious  injury  to,  282 

Posse  Comitatus,  109,  321 

Possession, 

having  counterfeit  coin  in,  6& 
skins,  &c,  of  deer,  205 
stolen  dogs,  206 

instruments,  &c,  for  forging,  270 :  v.  Regent  Possession 
Taking. 

Possession,  distinguished  from  property,  199 

Post  Office, 

larceny,  &c,  in  relation  to,  226 
in  case  of  employes,  226 
of  any  person,  226 
property  laid  in  Postmaster-General,  227 
telegrams  regarded  as  post  letters,  227 
receiving,  &a,  post  letters,  &&,  230 
venue  in  robbery  of  mails,  &c,  353 

Postponement  of  Trial,  369 

Poundbreach,  80 

Power  of  Attorney, 

embezzlement  by  persons  intrusted  with,  237,  238 
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Power  op  Attorney — continued. 
forgery  of,  262 
forgery  of  attestation  to,  263 
Practice  (v.  the  various  titles). 
Arrest,  317 

by  warrant,  317 

without  warrant,  322 

upon  hue  and  cry,  325 

rewards  for  apprehension,  325 
Proceedings  before  the  magistrate,  327 

examination,  327 

bail,  330 
Modes  of  prosecution,  335 

upon  previous  finding,  335 

presentment,  335 

indictment,  336 

counts,  341 

joinder  of  defendants,  345 

time  limited  for  prosecution,  345 

information,  345 

coroner's  inquisition,  348 
Place  of  trial,  352 
Grand  jury,  357 

the  charge,  357 

examination  before,  358 

Vexatious  Indictments  Act,  359 
Process,  361 

bench  warrant,  362 

outlawry,  363 
Certiorari,  366 
Time  of  trial,  369 

arraignment,  370 

standing  mute,  371 

confession,  373 
-Pfcos,  375 

to  jurisdiction,  376 

in  abatement,  377 

in  bar,  377 

autrefois  acquit,  378 

autrefois  convict,  379 

autrefois  attaint,  379 

pardon,  379 

the  general  issue,  380 
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Practice — continued. 
Demurrer,  382 
Petty  jury,  385 

summoning,  386 

fining  for  non-attendance,  388 

putting  in  box,  388 

challenging,  388 

tales,  392 

conduct  of,  &c,  393 

illness,  death,  393 

special,  393 
Hearing,  395 

swearing  the  jury,  395 

giving  the  prisoner  in  charge,  396 

address  and  examination  by  counsel,  396 

summing-up,  400 

questions  by  prisoner,  a  farce,  401 
Witnesses,  403 

grounds  of  incompetency,  403 

tests  of  credibility,  409 

character  of,  411 

number  of,  412 

evidence  of  accomplices,  412 

attendance  of,  413 

expenses  of,  415 
Examination  of  witnesses,  417 

witnesses  out  of  court,  418 

examination-in-chief,  419 

leading  questions,  419 

evidence  from  own  knowledge,  421 

of  experts,  &&,  421 

refreshing  memory,  42 1 

contents  of  documents,  how  proved,  421 

witness  proving  hostile,  421 

cross-examination,  422 

re-examination,  423 

questions  through  the  judge,  423 

objections  to  questions,  423 
Evidence,  424 

burden  of  proof,  424 

what  must  be  proved,  425 

what  may  not  be  proved,  426 

evidence  of  other  offences,  426 


J 
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Practice — continued. 
Evidence — continued. 

Evidence  of  other  offences,  when  admitted,  427 

as  to  character,  428 

best  evidence  to  be  given,  429 

hearsay  no  evidence,  430 
when  admitted,  430 

depositions  of  ill  or  deceased  persons,  431 

confession,  431 

circumstantial  evidence,  433 

written  evidence,  436 

handwriting,  439 

differences  between  rules  of  civil  and  criminal  evi- 
dence, 440 
Verdict,  442 

for  crime  not  charged  in  indictment,  443 

acquittal  or  conviction,  444 

second  indictment,  445 

proof  of  previous  conviction,  445 
Judgment,  447 

arrest  of,  447 
Incidents  of  tried,  449 

defence,  &c,  in  formd  pauperis,  449 

view  of  locus,  450 

adjournment  of  trial,  450 

withdrawal  from  prosecution,  450 

restitution  of  goods,  451 
Punishment,  455 

death,  458 

penal  servitude,  458 

imprisonment,  459 

fine,  460 

hard  labour,  460 

whipping,  461 

solitary  confinement,  462 

police  supervision,  462 

recognizances  and  sureties,  463 

reformatory,  464 

industrial  school,  464 

forfeiture  of  office,  &c,  465 

costs,  466 
Proceedings  after  trial,  467 

new  trial,  467 

2  0 
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Practice — continued. 

Proceedings  after  trial — continued. 

reversal  of  judgment  by  writ  of  error,  468 
error  under  Supreme  Court  of  Judicature  Acts,  469 
Court  for  Crown  Cases  Reserved,  47 1 
Reprieve  and  pardon,  473 
ticket  of  leave,  475 
Execution,  475  :  v.  Summary  Convictions. 

Prsmunire,  70 

Pregnancy  of  woman  sentenced  to  death,  473 
Presentment,  335 
Presumptions  classified,  435 

Presumptive  Evidence,  distinguished  from  direct,  433  :  v.  Cir- 
cumstantial. 
Pretences  :  v.  False  Pretences. 

Prevention  op  Crime,  288 

by  giving  security  (q.  v.),  288 
general  measures  for,  293 
Previous  Conviction, 

evidence  of,  on  indictment  for  receiving,  229 
when  count  may  be  added  for,  344 
how  proved,  437,  445 

when  evidence  of,  may  be  given  before  subsequent  convic- 
tion, 445,  446,  n. 
punishment  for  offences  after,  456 
in  simple  larceny,  456 
in  uttering  coin,  &c,  457 

Principal, 

distinguished  from  accessory,  34 

in  the  first  degree,  34 

in  the  second  degree,  34 

all  are  principals  in  treason,  39 

as  to  misdemeanor,  39 
Prison  :  v.  Breach. 
Prisoner, 

allowing  to  escape,  77 

aiding  to  escape,  78 

presence  of,  at  trial,  372 

statement  by,  398 

interrogation  of,  404 
Private  Nature,  offences  of  a,  152 
Privateering  abolished,  43,  n. 
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Privileged  Communications, 

exempting  from  libel,  114 

between  solicitor  and  client,  407 
Privy  Seal,  forging,  262 
Process,  361 

warrant  by  magistrate,  361 

bench  warrant,  362 

in  misdemeanors,  362 

in  felonies,  363 ' 

outlawry,  363 

on  information,  364 
Proclamation  under  Riot  Act,  108 
Procuration,  making,  accepting,  bill,  &c.,  by,  for  other  person 

without  authority,  263,  n. 
Profanation  of  the  Sabbath,  75 
Profane  Swearing,  74 
Promissory  Note, 

larceny  of,  203 

forging,  263 
Property,   distinguished  from   possession,    199:    r.   Goods; 

Ownership. 
Prosecutions, 

modes  of,  335 

director  of  public,  350 
Provocation,  reducing  homicide  to  manslaughter,  169 
Public  Buildings,  setting  fire  to,  274 
Public  Company  :  v.  Company. 
Public  Health,  morals,  &c,  offences  against,  135 
Public-house,  offences  by  keeper  of,  e.g.,  lodging  thieves,  231 
Public  Justice,  offences  against,  77 
Public  Nature,  offences  of  a,  42 
Public  Office,  Officer  :  v.  Office  ;  Officer. 
Public  Peace,  offences  against,  106 
Public  Prosecutions,  director  of,  350 
Public  Stores,  unlawful  dealings  with,  62 
Public  Trade,  offences  against,  1 20 
Public  Worship, 

disturbing,  &c,  74 

riotous  or  indecent  behaviour  in,  74 
Publication  of  Libel,  115 
Punishment, 

general  nature  of,  1 

the  test  whether  a  proceeding  is  civil  or  criminal,  4 
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Punishment — continued. 

minimum  punishments  abolished,  455 

wide  limits  in  some  crimes,  455 

for  felonies,  455 

after  previous  conviction,  456 

for  misdemeanor,  456 

for  larceny  after  previous  conviction,  456 

for  uttering,  &a,  coin  after  previous  conviction,  457 

several  terms,  either  concurrent  or  continuous,  457 

punishments,  enumerated,  457 

death,  458 

penal  servitude,  458 

imprisonment,  459 

fine,  460 

hard  labour,  460 

whipping,  461 

solitary  confinement,  462 

police  supervision,  462 

recognizances  and  sureties,  463 

reformatory,  464 

industrial  school,  464 

forfeiture  of  property  abolished,  465 
of  office,  465 

property  of  felon  taken  care  of,  466 

costs  by  prisoner,  466 

may  be  mitigated  by  Court  of  Summary  Jurisdiction,  479 
Purchaser  of  Stolen  Goods,  right  of  owner  preferred  to  inno- 
cent, 451 

Q. 

Quaker, 

false  affirmation  by,  82 

affirmation  by,  408 
Quarrel,  killing  in  sudden,  169 
Quarter  Sessions  for  the  County,  308 

time  of  holding,  308 

adjournment,  308 

who  compose  the  court,r309 

jurisdiction,  309 

crimes  not  triable  at,  309 

appeals  against  summary  convictions,  311 

review  of  proceedings,  311 

Middlesex,  311 
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Quarter  Sessions  for  the  County — continued. 

t»il  by,  333 

appeal  from,  470 :  v.  Borough  SsssioNa 

Quay, 

stealing  from,  221 

destroying,  281 

Queen, 

compassing  the  death  of,  49 

attempt  to  injure  or  alarm,  54 :  v.  Sovereign. 
Queen's  Bench  Division,  299 

Crown  side  and  Flea  side,  299 

original  jurisdiction,  299 

transferred  jurisdiction,  300 

mode  of  trial,  301 

may  order  trial  at  C.  C.  C,  301 

supersedes  other  courts,  301 

bail  by,  332 
Queen's  Evidence,  374 
Qui  tam,  346,  n. 
Quorum,  justices  of  the,  309,  n. 

R. 

Babbits  :  v.  Game. 
Railway, 

offences  endangering  on,  194 

setting  fire  to  buildings,  273 

malicious  injury  to  train,  282 
to  telegraphs,  282 

offences  committed  on,  where  tried,  354 
Rape,  179  • 

who  cannot  be  convicted  of,  179 

essentials  of  the  crime,  179 

credibility  of  testimony  of  the  woman,  180 
Rapuit,  must  be  used  in  indictment  for  rape,  339 
Seal  Property,  at  common  law  not  the  subject  of  larceny,  200 
Receipt,  forging,  263 
Receiving  Stolen  Goods,  228 

when  a  felony,  when  a  misdemeanor,  228 

if  felony,  offender  tried  as  accessory,  or  as  committer  of  a 
distinct  felony,  228 

evidence,  229 

guilty  knowledge,  229 

evidence  of  previous  conviction,  229,  294,  428 
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Receiving  Stolen  Goods — continued. 

post  letters,  <fea,  230 

punishment,  230 

verdict  of  larceny  or  of  receiving,  238 

any  number  of  receivers  may  be  tried   for  substantive 
felonies,  231 

pawnbrokers,  231 

count  for  larceny  may  be  added,  231,  343 

where  tried,  355 

evidence  of  having  had  possession,  or  of  previous  convic- 
tion, 427 
Recent  Possession,  232 
Recognizance, 

nature  of,  288 

for  keeping  the  peace,  289 

for  good  behaviour,  289 

forfeiture  or  estreat,  289 

of  witness  to  appear  at  trial,  328 

in  case  of  those  convicted  of  crimes  under  the  Consolidated 
Acts,  463 

delivery  to  court,  334 
Recommendation  to  Mercy,  445 
Recorder 

of  London,  at  C.  C.  C,  307 

judge  at  borough  sessions,  313 

Record, 

courts  of,  103,  n. 

criminal  dealings  with,  101 

stealing,  injuring,  obliterating,  &c,  204 

forging,  &c,  263 

how  proved,  436 

Re-examination,  423 :  v.  Examination. 

Reformatory,  464 

Refreshing  the  Memory,  421 

Register, 

of  births,  marriages,  deaths,  false  declarations  as  to,  87 

forging,  false  entry,  &c,  264 

of  deeds,  forging  certificate  relating  to,  264 

Religion, 

offences  against,  72 

want  of,  does  not  now  render  incompetent  to'give  evidence, 
4©S 
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Religious  Impostors,  74 

Remand  of  accused  by  magistrate,  328 

Replication  to  Plea,  376 

Reply,  right  of,  by  counsel  for  prosecution,  397 

Reprieve,  473 

Rescue,  80 

distinguished  from  escape,  &c.,  77 

of  person  committed  for,  or  convicted  of,  murder,  80 

of  offender  sentenced  to  penal  servitude,  80 
Reservoir, 

destroying  works,  281 

damaging  dams,  &c,  282 

Res  Gesta,  hearsay  admitted  as  evidence  if  part  of,  431 
Residence,  in  burglary,  251 
Responsibility,  exemptions  from  criminal,  19 

Restitution, 

in  forcible  entry  and  detainer,  119 

of  goods  under  the  Larceny  Act,  45 1 
Returning  from  Penal  Servitude  :  v.  Penal  Servitude. 
Reversal  of  Judgment,  466 :  v.  Writ  of  Error 
Reward  to  Witness,  325 

Reward, 

taking,  for  helping  to  property  stolen,  &c,  99 

advertising  for  return  of  such  property,  99 

for  helping  to  recover  stolen  dog,  206 

Right,  claim  of,  no  larceny  where  there  is,  208,  216 

Ring-dropping,  211 

Riot,  107 

killing  by  officers  justifiable,  156 

Riot  Act,  108 

River,  nuisance  to,  141 

destroying  works,  281 
Robbery, 

on  high  seas  is  piracy,  43 

definition,  222,  259 

gist  is  the  force  or  bodily  fear,  222 

possession  of  the  property  must  be  obtained,  223 

taking  must  be  from  the  person,  or  in  the  presence,  224 
against  the  will,  224 

punishment,  224 

assault  with  intent  to  rob,  225 
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Kobbkrt — continued. 

verdict  of  assault  with,  Ac.,  on  indictment  for  robbery,  and 
vice  versd,  225 

Rogue  and  Vagabond,  145 

Bout,  107 

S. 

Sabbath,  profanation  of,  75 

Sacrilege,  256 

Sailor  :  v.  Navy  ;  Seaman. 

Sale  of  Food  and  Drugs  Act,  1875,  x43 

Sanctions, 

attendant  on  civil  injuries  and  on  crimes,  1 

of  the  criminal  law  enumerated,  457 

Savings  Bank,  appropriation  of  monej  by  officers,  241 

Scienter  :  v.  Guilty  Knowledge. 

Sea,  sending  unseaworthy  ship  to,  147 

Sea- wall,  damaging,  281 

Seal, 

forging  great,  262 

forging  privy,  262 

Seaman, 

forcing  on  shore,  195 

leaving  behind,  &c,  195 

false  personation  of,  246 
Search, 

for  game,  150 

for  stolen  property,  294 

Search  Warrant,  321 
Second  Indictment,  445 
Secondary  Evidence,  429 
Second-hand  Evidence  :  v.  Hearsay. 
Security, 

giving,  288 

of  what  it  consists,  288 

nature  of  the  recognizance,  288 

forfeiture,  289 

by  whom  and  of  whom  demanded,  289 

proceedings  if  granted  by  justices  out  of  sessions,  290 

at  sessions,  290 
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Security — continued. 

for  keeping  the  peace  (q.  v.),  291 
for  good  behaviour  (q.  v.),  291 

Security,  Valuable  :  v.  Valuable  Security. 

Se  Defendendo, 

homicide,  158,  159 

distinguished  from  manslaughter,  160,  170 

Sedition,  56 

what  constitutes  seditious  libels  or  words,  56 
truth  of,  no  defence,  57 
Self-defence  :  v.  Se  Defendendo. 
Selling  counterfeit  coin  at  lower  value,  67 
Sending  Threatening  Letters  :  v.  Threatening. 
Sending  unseaworthy  ship  to  sea,  147 
Sentence  :  v.  Judgment. 
Separation,  judicial,  after  assault,  189 
Separatists  :  v.  Quakers. 

Servant, 

assault  on,  196 

authority  of,  to  part  with  property  or  possession,  210 

having  oversight  of  goods,  master  still  in  possession,  212 

taking  master's  corn,  &c,  217 

larceny  by,  219 

proof  of  employment  as,  in  embezzlement,  234 

Sessions  :  v.  Borough  Sessions  :  Quarter  Sessions. 

Setting  Fire  :  v.  Arson. 

Settlement,  Act  of,  two  forms  of  treason  violating  provisions 
of,  52 

Severance, 

turning  real  into  personal  property,  200 
must  take  place,  to  constitute  asportation,  215 

Sheep  Stealing,  207 

killing,  maiming,  &c,  283 

Sheriff, 

contempt  of  court  by,  104 
arrest  by,  322 

Sheriff's  Tourn,  315,  n. 

Ship, 

forfeiture  of,  for  offence  against  Foreign  Enlistment  Act,  60 
sending  to  sea  in  unseaworthy  state,  147 
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Ship — continued. 

stealing  from  vessel  in  harbour  or  on  river  or  canal,  221 

in  distress  or  wrecked,  221 
setting  fire  to,  casting  away,  destroying,  275 

attempt,  276 
setting  fire  to  vessel  of  war,  276 

to  vessel  in  docks  of  port  of  London,  276 
damaging  vessel  by  explosion,  280 

otherwise,  280 
endangering,  280 
Shipbuilding,  Illegal  :  v.  Foreign  Enlistment  Act. 
Shipwreck  :  v.  "Wreck. 

Shooting, 

at  revenue  vessels  or  officers,  121 
at  any  person  with  intent,  &c,  191 

Shop, 

breaking  into,  256 
setting  fire  to,  273 

Sign  Manual,  forging,  262 

Signal, 

tampering  with,  with  intent  to  endanger  vessel,  280, 
interfering  with  railway,  282 

Silk, 

larceny  of,  in  process  of  manufacture,  220 
injury  to  manufactures  or  machines,  279 

Similiter,  381 

Simple  Larceny  distinguished  from  compound,  198 :  v.  Larceny. 

Slander,  indictable,  114 

Slaves,  offences  as  to,  45 

Sluices,  destroying  or  opening,  281 

Smuggling,  120 

forfeitures  and  penalties,  120 

three  or  more  armed  for  purpose  of,  120 

shooting  at  revenue  vessels  or  officers,  121 

more  than  five  armed,  or  with  prohibited  goods,  121 

assaulting  officers,  121 

making  signals  to  smuggling  vessels,  121 

search  for  smuggled  goods,  122 

time  limited  for  prosecution,  345 

Societies,  Unlawful  :  v.  Unlawful. 

Sodomy  :  v.  Unnatural  Crime. 
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Soldier,  false  personation  of,  246 :  v.  Army. 

Solicitor, 

embezzlement  by,  237 

when  incompetent  to  give  evidence  against  client,  407 

Solitary  Confinement,  462 
Sovereign, 

incapable  of  committing  crime,  31 

offences  against,  46 

compassing,  or  imagining  the  death  of,  49 

levying  war  against,  50 

compassing,  &c,  death,  destruction,  harm,  &c,  52 

compassing  to  depose,  &c,  55 

various  contempts,  and  high  misdemeanors  against,  70 

"Speaking  with  the  Prosecutor,"  100 

Special  Commission,  304 

Special  Jury,  393 

Special  Plea  :  v.  Plea. 

Spring-gun,  setting,  150 

Stabbing  :  v.  Wounding. 

Stable,  setting  fire  to,  273 

Stack,  setting  fire  to,  274 

Stamps,  forging  Inland  Revenue,  264 

Standing  Mute  :  v.  Mute. 

Starving,  homicide  by,  165 

Statement  of  Indictment,  337 

as  to  name,  337 

ownership,  337 

time,  338 

place,  339 

facts,  &c.,  339 
Station,  setting  fire  to,  273 
Statues,  destroying,  &c,  285 

Statute, 

crimes  by,  5 

when  makes  an  act  an  indictable  crime,  7,  336 

how  proved,  436 

Stealing,  Children,  185  :  v  Larceny. 

Steward,  Lord  High  :  v.  Lord  High  Steward. 

Stock, 

false  personation  of  owners  of,  247 
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Stock— continued. 

forging  transfer  of,  262 

forging  stock  certificates  for  payment  of  interest  of  national 
debt,  264 
Stolbn  Property,  Receiving  :  t>.  Receiving  ;  Search. 

restitution  of :  tr.  Restitution. 

Stores  :  v.  Public  Stores. 
Strangle,  attempt  to,  with  intent,  &c,  192 
Straw,  setting  fire  to,  274 
Subornation  of  Perjury,  86 
Subpobna,  413 

consequence  of  not  obeying,  413 
Subkena  Duces  Tecum,  413 
Suffocate,  attempt  to,  with  intent,  &c,  192 

Suicide,  161 

advising  to  commit,  162 
consequences,  162 
attempt  to  commit,  163 
Suing  in  name  of  fictitious  plaintiff,  97 
Summary  Convictions,  478 

jurisdiction,  &c,  of  magistrates,  478 

is  local,  480 

how  many  required,  480 

cases  beyond  jurisdiction,  480 
power  of  mitigating  punishment,  479 
effect  of  court's  judgment,  480 
right  to  trial  by  jury,  481 

classification  of  offences  dealt  with  summarily,  481 
offences  by  children,  482 

young  persons,  483 

adults,  493 
common  assaults  and  batteries,  189,  485 
larcenies  not  indictable,  486 
small  wilful  injuries,  487 
offences  relating  to  game,  488 
proceedings,  488 
the  information,  488 
summons,  489 
warrant,  489 

examination  in  absence  of  accused,  490 
the  hearing,  490 
"open  court,"  491 
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Summary  Convictions — continued. 
"  petty  sessional  court,"  491 
one  party  not  appearing,  491 
adjournment,  492 
proceedings  at  hearing,  492 
conviction  or  dismissal,  492 
judgment,  493 
enforcing  fines,  493 
distress,  493 
costs,  495 
appeal,  495 

to  quarter  sessions,  311,  495 

under  the  Summary  Jurisdiction  Act,  1879,  49*> 

case  stated  to  superior  court,  498 

on  point  of  law,  498 
irregular  commitment,  499 

removal  to  Queen's  Bench  Division  by  certiorari^  491 
proceedings  against  magistrates,  499 
summary  jurisdiction  depends  entirely  on  statute,  499 

Summing-up  of  thb  Judge,  400 

Summons, 

forgery  of,  264 

issue  of,  318 

contents  of,  320 

form  of,  320,  n. 

to  person  charged  with  summary  offence,  489 

to  secure  attendance  of  witness,  490 

Sunday  :  v.  Sabbath. 

Supervision  of  Police,  294,  462 

SupPLiCAvrr,  writ  of,  289 

Supreme  Court  of  Judicature  Act, 
judges  at  assizes  under,  304,  n. 
appeal  under,  470 

Sureties  :  v.  Bail  ;  Recognizance. 

Surrey,  commission,  &c,  for,  302] 

Suspicion, 

arrest  by  constable  on,  322 
by  private  person,  324 

"  Swearing  the  Peace,"  291 

Swearing,  profane,  74 
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T. 

Taking, 

wilfully  wrongful,  208 

actual,  209 

constructive,  209 

what  amounts  to,  215 

lucri  causd,  217 

in  robbery,  224  :  v.  Larceny. 

Tales  de  Cibcumstantibus,  392 

Telegraph, 

stealing,  &c,  messages,  227 

disclosing  or  intercepting  messages,  227 

injury  to,  282 

Tenant, 

larceny  by,  219 
demolishing  buildings,  279 

Tenant  in  Common,  larceny  by,  214 

Theft,  proposed  definition  of,  198,  259  :  v.  Larceny. 

Theft  Bote,  99 

Threatening  Letter, 

sending,  to  burn,  kill,  &c,  no 

to  murder,  no 
with  intent  to  extort  money,  &c,  no 
accusing  of  crime,  in  order  to  extort,  1 1 1 

Threats, 

in  order  to  extort  money,  no 
in  order  to  procure  execution  of  deed,  &c,  1 1 1 
to  publish  libel  in  order  to  extort,  118 
stealing  in  dwelling-house  with,  257 

Ticket  of  Leave  :  v.  Licence. 

Time, 

when  of  essence  of  crime,  338 

limited  for  prosecution  in  certain  cases,  345 

of  trial,  369 

Title-deeds,  at  common  law  not  subjects  of  larceny,  202 

Tools, 

making  coining,  69 
conveying  out  of  Mint,  69 
search  for,  and  seizure  of,  69 

Torts  contrasted  with  Crimes,  2 
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Trade, 

offences  against  public,  120 

unlawful  interference  with,  by  combinations,  &c,  126 

trade  union,  127 

acts  criminally  punishable,  127 

proceedings  by  indictment  or  summary  conviction  at  option 
of  offender,  128 

assault  to  obstruct  sale  of  grain,  &c,  129 
Trades,  offensive  or  dangerous  are  nuisances,  141 
Trade-harks, 

counterfeiting  and  falsely  applying,  125,  265 

selling  goods  with  forged,  1 26 
Trade  Union,  not  to  render  liable  to  prosecution  for  conspiracy, 
merely  because  in  restraint  of  trade,  127  :  v.  Trade. 

Training,  illegal :  v.  Drilling. 

Transfer  of  Land  Act,  1875,  offences  against,  265,  271 

Transportation  :  t;.  Penal  Servitude. 

Treason, 

why  termed  "  high,"  46,  n. 

popular  conception  of,  46 

classification  of  acts  of,  47 

history  of  the  law  of,  47 

the  statute  25  Edw.  3,  47 

gist  of  the  offence  altered,  48 

compassing,  &&,  death  of  Sovereign,  &c,  49 

violating  King's  wife,  &c,  49 

levying  war,  50 

adhering  to  Sovereign's  enemies,  50 

slaying  the  Chancellor,  &c,  51 

counterfeiting  the  Great  Seal  and  coinage  offences  no  longer 
treason,  51 

additions  to  the  list  of  acts  which  are,  5 1 

time  limited  for  prosecution,  52,  346 

prisoner  may  have  copy  of  indictment  and  list  of  witnesses,  5  2 

the  overt  act,  53 

prisoner's  defence,  53 

punishment,  53 

evidence  of  other  acts  may  be  given,  427 

Treason,  Misprision  of  :  v.  Misprision. 
Treason-felony,  55 
Treasure  Trove,  concealment  of,  70 
Treating  at  Elections,  91  j 
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Trees, 

larceny  of,  201 

setting  fire  to,  274 

damaging,  &&,  284 
Trespass,  larceny  distinguished  from,  216 
Trial, 

offences  interfering  with  free  administration  of  justice  at,  95 

place  of,  352 

time  of,  369 

modes  of,  3B4 :  v.  Practice. 
Triers,  in  case  of  challenge  of  jurors,  391 
Trustee,  embezzlement  by,  239 
Truth, 

of  seditious  libel,  no  extenuation,  57 

of  defamatory  libel,  112 
Turnpike,  destroying  gates,  bars,  &c,  281 


u. 

Undue  Influence  at  Elections,  91 

University  Courts,  314 

Unlawful  Assemblies,  106 

Unlawful  Combination  :  v.  Trade  ;  Unlawful  Societies. 

Unlawful  Oaths,  57 

voluntary  oaths,  86 
Unlawful  Societies,  58 
Unnatural  Offence,  182 

attempt,  182 

assault  with  intent,  182 
Unseaworthy  Ships,  sending  to  sea,  147 
Uttering  Counterfeit  Coin,  68 
Uttering, 

in  forgery,  268 

the  guilty  knowledge,  269 


v. 

Vagrancy,  144 
Valuable  Security, 

stealing,  destroying,  obliterating,  Ac.,  202 

the  term  defined,  202 

inducing  person  by  fraud  to  execute,  246 
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Value  of  thing  stolen,  207 

Variance  between  Indictment  and  Evidence,  340 

Vegetable  :  v.  Plant. 

Vehicle  :  v.  Driving. 

Venire  Facias  ad  Respondendum,  362 

Venue,  339 :  v.  Place. 

Verdict,  442 

how  arrived  at  and  given,  442 

general,  partial,  or  special,  442 

in  case  of  co-defendants,  443 

of  attempt  on  indictment  for  complete  crime,  443 

for  crime  other  than  that  charged,  443 

objections  to,  444 

of  acquittal,  what  it  implies,  444 

of  guilty,  445 

after  previous  conviction,  445 
Vessel:  v.  Ship. 
Vexatious  Indictments  Act,  359 
Viaducts,  destroying,  &c,  281 

Vice-Chancellor's  Court  at  Oxford  and  Cambridge,  314 
View  op  Frank-pledge,  315,  n. 
View  op  Locus  in  Quo  by  Jury,  450 
Violation  op  King's  Wife,  Ac.,  49 
Violence,  in  robbery,  223 
Voluntary  Oaths,  86 


w. 

"Wall, 

destroying,  282 

damaging  sea  or  river,  281 
War,  levying,  against  the  Sovereign,  50 
War,  Prisoner  op,  aiding  to  escape,  78 
Warehouse, 

breaking  into,  256 

setting  fire  to,  273 
Warrant, 

larceny  of,  203 

forging,  263,  264 

definition,  317 

2  P 
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Warrant — continued. 

by  whom  granted,  317 

when  issued,  318 

if  indictment  has  been  found,  318,  361 

if  accused  is  in  custody,  319 

construction  of,  319 

form  of,  320,  n. 

backing,  320 

executing,  320 

general  warrants,  illegal,  321 

search  warrants,  321 

bench  warrant,  362 

in  case  of  person  charged  with  summary  offence,  489 

to  compel  attendance  of  witness,  490 

Water,  Depriving  of,  by  wilfully  breaking  contract  of  service, 

128 
Wat:  v.  Highway. 

Weights  and  Measures,  false,  248,  249,  n.,  315 
Wharf, 

stealing  from,  221 

destroying,  281 
Whipping,  455 
Wife, 

when  not  criminally  responsible,  29 

as  accessory  after  the  fact,  38 

cannot  steal  property  of  husband,  214 

goods  of,  ownership  how  laid,  338 

cannot  be  witness  against  her  husband,  except  in  a  few 
cases,  405 
Wilful  Injury  :  v.  Malicious  Injury. 
Will, 

stealing,  destroying,  <fea,  203 

forging,  263 
Will* 

an  essential  of  a  crime,  12 

contrasted  with  intention,  12 

absence  of,  exempts  from  criminal  responsibility,  19 
Winter  Assizes,  302 
Witchcraft,  74 

Withdrawal  from  Prosecution,  450 
Witness, 

offences  with  regard  to,  96,  414 
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Witness — continued. 

contempt  of  court  by,  104 

before  magistrates,  327 

binding  over  to  appear  at  trial,  328 

examination  by  grand  jury,  358 

grounds  of  incompetency  fewer  now  than  formerly,  403 

forms  of  incompetency,  403 

incompetency  of  accused,  404 
of  accused's  consort,  405 
on  account  of  insanity,  406 
of  infancy,  407 

of  relation  of  legal  adviser,  407 
of  want  of  religious  belief,  408 

objection  to  competency,  when  made,  409 

credibility  of,  409 

knowledge  of,  409 

disinterestedness  of,  410 

veracity  of,  410 

general  character  of,  411 

what  questions  witness  may  refuse  to  answer,  411,  433 

number  of,  412 

accomplices  as,  412 

attendance  of,  how  secured,  413 

production  of  documents  by,  413 

consequences  of  failure  to  appear,  414 

attendance  of  witness,  who  is  in  custody,  414 

privilege  from  arrest,  414 

expenses  of,  415 

ordering  out  of  court,  418 :  tr.  Examination. 

when  a  defendant  or  his  consort  may  be  witness,  440,  n. 
Women  :  v.  Girls. 

Wood,  setting  fire  to,  274 :  v.  Fixtures. 
Woollen, 

larceny  of,  goods  in  process  of  manufacture,  220 

injury  to  manufactures  or  machinery,  279 
Words,  technical,  when  to  be  used  in  indictment,  339 
Workmen  :  v.  Trade. 
Works  of  Art,  destroying,  &c,  285 
Worship  :  v.  Public  Worship. 
Wounding,  191 

animals,  283 
Wreck, 

assault  upon  those  engaged  in  preservation  of,  195 
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Wreck — continued. 

impeding  escape  from,  195 

stealing  from,  221 

destroying,  281 
Writ  of  Error,  468 

when  it  lies,  469 

how  obtained,  469 

judgment  affirmed  or  reversed,  469 
Writing, 

how  proved,  421 

best  evidence  as  to,  429 

rules  as  to  evidence  of,  436 :  u  Evidence. 
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STEVENS  &^HAYNES,  BELL    YARD,    TEMPLE  BAR, 


In  Royal  i^mo,  price  20*,,  cloth, 

QUARTER  SESSIONS  PRACTICE, 

%  Vabt  JReotm 

'        ■  •  ■  i 

OF  GENERAL  Ma^TICE  IN  APPELLATE  AND  CIVIL  CASES 

'  XT  QUARTER  SESSIONS. 

By  FREDEtllCK  JAMES  SMITH, 

OF  THE  MIDDLE  TEMPLE,   J^ARRISTER-AT-LAW,   AND  RECORDER  OF  MARGATE. 

"Mr.  Smith's  book  will,  we  are  sure,*  Vk> found 
to  afford  much  assistance  to  the  magistrates  form- 
ing the  Court,  and  to'  those'  who  practice  Befpre 
them." — Law  Magaxinc. 


ti  < 


This  book  will,  we  think  obtain  a  high  place 
amongst  the  books  which  deal  with  this  branch  of 
the  law." — Law  Journal. 


Ih  on6  Voliirtoe,  8Vq,  price  211.,  cloth, 

A  COMPENDIUM  OF  THE  LAW  RELATING  TO 

EXECUTORS  ANp.  ADMINISTRATORS,  with  an  Appendix  of 

Statutes,  Annotated  by-ineaos  of  References  to  .the  TesC  By  W.  Gregory 
Walker,  B.A.,  of  Lincoln's  Inn,  Barrister -at- Law,  Author  pf  ."The  Partition 
Acts,  1868  and  1876  ;  A  Manual  of  the  Law  0/  Partition  end  of  Sale  ia  Lieu  of 
Partition,"  &c. 


"We  highly  approve  of  Mr.  Walker's  arrange- 
ment  The  Notes  are  full,  and  as  far  as  we 

have  been  able  to  ascertain,  carefully  and  accurately 

compiled We  can  commend  it  as  bearing 

on  its  face  evidence  of  skilful  and  careful  labour, 
and  we  anticipate  that  it  will  be  found  a  very 
acceptable  substitute  for  the  ponderous  tomes 
of  tne  much,  esteemed  and  valued  Williams." — 
Law  Times. 


"  Mr.  Walker  is  fortunate  in  his  choice  of  a  sub- 
ject, and  the  power  of  treating  it  succinctly,  for 
the  ponderous  tomes  of  Williams,  however  satisfac- 
tory as  an  authority,  are  necessarily  inconvenient 

for  reference  as  well  as  expensive On  die 

whole  we  are  inclined  to  think  the  book  a  good  and 
useful  one." — Law  Journal. 


In  one  thick  volume,  8vo,  price  30*.,  cloth  lettered, 

THE  SUPREME  COURT  OF  JUDICATURE  ACTS, 

1873,  1875,  and  l%77  >  the  Appellate  Jurisdiction  Act,  1876,  and  the  Rules, 
Orders,  and  Costs  thereunder ;  Edited  with  Notes,  References,  and  a  Copious 
Analytical  Index.  Second  Edition.  Embodying  all  the  Reported  Cases  to 
Michaelmas  Sittings,  1877,  and  a  Time  Table.  By  William  Dowkes 
Griffith,  of  the  Inner  Temple,  Barrister-at-Law,  and  a  Judge  of  County  Courts  ; 
and  Richard  Loveland  Loveland,  of  the  Iriner  Temple,  Barrister-at-Law, 
Editor  of  "  Hail's  Essay  on  (he  Rights  of  the  Crown  in  the  Seashore,"  &c 


In  royal  l2rno,  price  4/.,  cloth, 
A  DIGEST    OF  THE   LAW  OF 

PRACTICE  UNDER  THE  JUDICATURE  ACTS  AND  RULES, 

AND  THE  CASES  DECIDED  IN  THE  CHANCERY  AND  COMMON  LAW  DIVISIONS 

FROM  NOVEMBER  1875,  TO  AUGUST  1880. 

By  W.  H.  HASTINGS  KELKE,  M.A.,  Barrister-at-Uw. 


In  royal  i2mo,  price  £r.  &/.,  cloth, 
THE    PRESENT    PRACTICE    IN 

DISTRICT  REGISTRIES  OF  THE  COMMON   LAW  DIVISION 

OF    THE    HIGH    COURT    OF    JUSTICE. 
By  FRANK  SIMMONS. 


STEVENS   «&»   HAYNES,    BELL    YARD,    TEMPLE   BAR.  7 

In  8vo,  price  i2s.t  cloth. 

THE   LAW  AND   PRACTICE   OF  DISCOVERY 

IN  THE  SUPREME  COURT  OF  JUSTICE. 

With  ai*  Appendix  op  Forms,  Orders,  &c,  and  an  Addenda  giving  the 
Alterations  under  the  New  Rules  of  Practice. 

Bv  CLARENCE  J.  PEILE,  of  the  Inner  Temple,  Barrister-at-Law. 

"  Mr.  Peile  gives  in  this  volume  an  elaborate  and  systematic  treatise  on  Discovery  ....  It  will 
be  seen  that  the  book  is  very  comprehensive,  and  covets  the  whole  subject    ....    The  whole  book 

shows  signs  of  care  and  ability There  is  an  excellent  table  of  multiple  references  to  the 

cases  cited." — Solicitors'  Journal. 

*•  Mr.  Peile  has  done  well  in  writing  this  book.   The  subject  is  carefully  yet  tersely  treated." — Law  Times. 


In  8vo,  price  6s. ,  cloth, 

THE  NEW  CONVEYANCING  ACTS,   including  the 

CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881,  and  the 
SOLICITORS'  REMUNERATION  ACT,  1881.  With  an  Introduction, 
Notes,  and  Forms.  By  Sydney  E.  Williams,  of  Lincoln's  Inn,  Barrister- 
at-Law,  Author  of  "  Petitions  in  Chancery  and  Lunacy." 

I  In  one  volume,  8vo,  price  i&r.,  cloth, 

j    '         THE  LAW  AND  PRACTICE  RELATING  TO 

I  PETITIONS   IN   CHANCERY   AND   LUNACY, 

J  INCLUDING 

.!     THE   SETTLED    ESTATES   ACT,   LANDS   CLAUSES   ACT,  TRUSTEE   ACT,    WIND1NG- 
j        UP    PETITIONS,    PETITIONS    RELATING   TO   SOLICITORS,    INFANTS,    Etc.,    Etc. 

!        WITH  AN  APPENDIX  OF  FORMS  AND  PRECEDENTS. 

1         By  SYDNEY  E.   WILLIAMS,  of  Lincoln's  Inn,  Barrister-at-Law. 

'  "The  book  is  furnished  with  a  selection  of  Forms  and  Precedents;  the  arrangement  of  matter  seems 
1  convenient ;  and  we  have  found  it  easy  to  consult.  We  have  not  observed  any  important  omission  within 
the  scope  of  the  Treatise,  and  the  writer  deserves  the  praise  of  having  put  together  with  some  skill  an 
1  unpretending  work,  which  is  at  least  more  useful  than  certain  larger  law  books  we  know  of." —Solicitors' 
I     Journal. 

I  Second  Edition,  in  8vo,  price  281.,  cloth, 

I    A  SELECTION  OF  PRECEDENTS  OF  PLEADING 

!    UNDER  THE  JUDICATURE  ACTS  IN  THE  COMMON  LAW  DIVISIONS. 
,     With  Notes  explanatory  of  the  different  Causes  of  Action  and  Grounds  of  Defence  ;  and 
I  an  Introductory  Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as 

illustrated  by  the  various  Decisions  down  to  the  Present  Time. 

1   By  JOHN  CUNNINGHAM,  of  the  Middle  Temple,  Barrister-at-Law,  and 
I       MILES  WALKER  MATTINSON,  of  Gray's  Inn,  Barrister-at-Law. 

1  SECOND  EDITION. 

BY  MILES   WALKER  MATTINSON,  of  Gray's  Inn,  Barrister-at-Law,  and 
STUART  CUNNINGHAM  MACASKIE,  of  Gray's  Inn,  Barrister-at-Law. 

,  REVIEWS. 

'  The  Botes  ate  vary  pertinent  and*ati»factonr :  the  introductory  charters  on  the  present  system  of  pleading 
are  efcccMent,  aqd  ffye  precedent*  witi  fo  (punqvery  useful "— /mA.Z*w  Times. 

"A  work  which,  >o  the  compass  of  a  single  portable  volume,  contains  a  brief  Treatise  on  the  Principles 
and  Antes  of  Pleading,  and  a  carefully  annotated  oody  of  Forms  which  havt  to  a  great  extent  gone  through 
the  eatirajy  s^pamte  sifting  processes  df  Chambers,  Court,  and  Judges'  Chambers,  cannot  fail  to  be  a  most 
useftjcompaiuon  in  the  Practitioner's  daily  routine."— Law  Magazine  and Revievt. 

"  The  work  contains  a  treatise  on  trie  new  rules  of  pleading  which  is  well  written,  but  would  bear  com- 
pression.  To  most  of  the  precedents  there  are  notes  referring  to  the  decisions  which  are  most  useful  to  the 
pleader  in  connection  with  the  particular  cause  of  action  involved.  We  are  disposed  to  think  that  this  is  the 
most  valuable  portion  of  the  work.  It  is  extremely  convenient  to  have  some  work  which  collects  notes  of 
this  sort  in  connection  with  pleading." — Solicitors  Journal. 


8  STEVENS  <Sr*    HAYNES,    BELL    YARD,    TEMPLE   BAR. 


In  royal  l2mo,  price. 20s.,  cloth. 

EMDEN'S    LAW    RELATING    TO 

BUILDING  LEASES  &  BUILDING  CONTRACTS, 

THE  IMPROVEMENT  OF  LAND  BY,  AND  THE 
CONSTRUCTION  OF,  BUILDINGS.     . 

WITH    A    FULL   COLLECTION    OF   PRECEDENTS  OF  ARRANGEMENTS   FOR 

BUILDING  LEASES,   BUILDING  LEASES,   CONTRACTS  FOR   BUILDING, 

BUILDING  GRANTS,    MORTGAGES,   AND   OTHER  FORMS  WITH 

RESPECT  TO  MATTERS  CONNECTED  WITH  BUILDING. 

TOGETHER  WITH  THE 

STATUTES    RELATING.  TO    BUILDING, 

WITH    NOTES   AND   THE   LATEST   CASES   UNDER   THE   VARIOUS   SECTIONS. 

2U&  *  glosisrg  of  ^ttjnttttnnd  aitb  Jcttlimta  fcnni.   . 

By    ALFRED    EMDEN, 

OF  THE  lN'NKR  TBMPLB,    ESQ.,   BARRISTER- AT- LAW. 

"The  present  treatise  of  Mr.  Emden  deals  with  the  subject  in  an  exhaustive  manner,  which  leaves 

nothing  to  be  desired The  book  contains  a  number  of  forms  and  precedents  for  building  leases  and 

agreements  which  are  not  to  be  found  in  the  ordinary  collection  of  precedents.** — 7%r  Times,  «■ 

"  It  is  obvious  that  the  number  of  persons  interested  in  the  subject  of  building  is  no  small  one.  To 
supply  the  wants  of  this  class  by  providing  a  treatise  devoted  exclusively  to  the  law  of  budding  and 
kindred  matters  has  been  accordingly  the  main  object  of  Mr.  Emden's  labours.  We  are  able  on  the  whole 
to  say  with  confidence  that  his  efforts  deserve  reward.  His  arrangement  of  the  subject  is  clear  and 
perspicuous.  ....  It  may  be  said  without  hesitation  that  they  have  been  dealt  with  in  a  manner  which 
merits  high  commendation.  — Law  Times. 

"This  is  a  careful  digest  of  a  branch  of  the  law  which,  so  far  as  we  know,  has  not  yet  been  raQy 
treated.  .  .  The  book  seems  to  us  a  very  complete  and  satisfactory  manual,  alike  for  the  lawyer  as 

for  the  architect  and  the  builder." — Solicitors'  Journal. 

"  Mr.  Emden  has  obviously  given  time  and  labour  to  his  task,  and  therefore  will  save  time  and  labour 
to  those  who  happen  to  be  occupied  in  the  same  field  of  enquiry." — Law  Journal. 

"  In  this  work  Mr.  Emden  has  collected  and  systematically  arranged  a  mass  of  legal  lore  relating  to 
Building  Leases,  Building  Contracts,  and  generally  to  the  improvement  of  land  by  buildings  and  their 
construction.  The  lawyer^  the  architect,  and  the  contractor  will  here  find  brought  into  a  focus  and 
readily  available,  information  which  would,  but  for  this  convenient  volume,  have  to  be  sought  for  in 
various  quarters." — Law  Magazine. 

"It  may  safely  be  recommended  as  a  practical  text-book  and  guide  to  all  people  who%e  fortune  or 
misfortune  it  is  to  be  interested  in  the  construction  of  buildings  and  other  works.  — Saturday  Review. 

"  In  such  cases  it  is  serviceable  to  possess  a  book  like  Mr.  Emden's  on  '  the  Law  of  Building  Leases. 
Building  Contracts,  and  Buildings.'  The  subjects,  it  is  needless  to  say,  are  difficult,  but  the  edrporition  of 
them  is  sufficiently  plain  to  be  comprehended  by  every  intelligent  layman.  Mr.  Emden's^  hook  is  incom- 
parably the  best  among  those  which  are  professedly  intended  for  the  use  of  architects,  builders,  agents,  as 

well  as  lawyers throughout  the  pages  there  is  not  a  paragraph  to  be  discovered  which  U 

not  perfectly  clear."—  The  Architect. 

"Mr.  Emden's  very  useful  handbook,  which  supplies  a  desideratum  long  felt  by  lawyers,  architects, 
and  others  engaged  in  preparing  leases,  contracts,  and  in  building  operations  generally.  The  work  is  weB 
printed,  and  marginal  references  are  given  throughout." — Building  News. 

"To  supply  this  want  is  the  writer's  object  in  publishing  this  work,  and  we  have  no  hesitation 'in 
expressing  our  opinion  that  it  will  be  found  valuable  by  several  distinct  classes  of  persons  ....  it  seems 
to  us  a  good  and  useful  book,  and  we  recommend  the  purchase  of  it  without  hesitation."—  The  Bmtder. 

"  We  are  aware  of  no  other  work  which  deals  exclusively  with  the  law  relating  to  buildings  aad  contract* 
to  build.  Mr.  Emden  writes  in  an  unusually  clear  style  for  the  compiler  of  a  law  book,  and  has  not 
failed  to  note  the  latest  decisions  in  the  law  courts.    His  list  of  precedents  is  very  fulL" — The  Field. 

"  From  the  point  of  view  of  practical  utility  the  work  cannot  fail  to  be  of  the  greatest  use  to  aD  who 
require  a  little  law  in  the  course  of  their  building  operations.  They  will  find  both  a  sound  arranffemeBt 
and  a  clear  sensible  style,  and  by  perusing  it  with  ordinary  attention  many  matters  of  which  they  were 
before  doubtful  will  become  quite  comprehensible." — City  Press. 

Now  ready,  royal  i2mo,  price  2s.  6d.,  cloth. 

EMDEN'S    METROPOLIS  MANAGEMENT   AND 

BUILDINGS  ACTS  (AMENDMENT)  ACT,  1882.  wuh  Not- 

to  the  Sections,  and  an  Index.  Forming  a  Supplement  to  the  "  Law  Relating  to 
Building  Leases,  Building  Contracts/1  &c.  By  Alfred  Emden,  of  the  Inner 
Temple,  Barrister-at-Law. 


"  There  is  a  copious  index  to  the  work,  and  the  architect  and  surveyor  who  require  to  be  well 

up  to  present  date  in  the  Statute  Law  will  obtain  this  Supplement  to  Mr.  Emden's  valuable  handbook* ~ 
— Building  News. 
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In  one  volume,  royal  8vo,  price  30s.,  cloth, 
THE    LAW    RELATING    TO    THE 

SALE  OF  GOODS  AND  COMMERCIAL  AGENCY. 

By  ROBERT  CAMPBELL,  M.A., 

op  Lincoln's  inn,  barrister- at-law ;  advocate  of  the  scotch  bar; 
author  or  the  "law  op  negligence,"  etc 

"  His  book  will,  we  are  convinced,  prove  of  great  service  as  a  thoughtful  and  clear  exposition  of  a  branch 
tff  law  of  practical  interest,  not  only  to  the  legal  profession,  but  also  to  the  merchant,  the  shipper,  the 
underwriter  and  the  broker,  and  to  the  mercantile  community  in  general.  The  Table  of  Contents  is 
analytical  and  remarkably  full ;  being,  in  fact,  almost  an  Index  within  an  Index." — Law  Magazine. 

"  Notwithstanding  the  existence  of  the  work*  referred  to  by  the  author  in  his  preface,  he  has  produced 
a  treatise  which  cannot  fail  to  be  of  utility  to  practising  lawyers,  and  to  increase  his  own  reputation."— 
Law  Times.  

In  one  volume,  8vo,  1879,  price  20s.  >  cloth, 

A  TREATISE  ON  THE  RULES  WHICH  GOVERN 

THE  CONSTRUCTION  AND  EFFECT 

OF  STATUTORY  LAW. 

WITH    AN    APPENDIX 

J    OF  CERTAIN  WORDS  AND  EXPRESSIONS  USED  IN  STATUTES,  WHICH 
HAVE  BEEN  JUDICIALLY  OR  STATUTABLY  CONSTRUED. 

By    HENRY    HARDCASTLE, 

OF  THE  INNER  TEMPLE,   BARRtSTER-AT-LAW  ; 

EDITOR  OF  "BUSHBY'S   ELECTION   LAW,"   "  HARDCASTLS'S  ELECTION  PETITIONS,"  AND 

JOINT-EDITOR  OF   "ELECTION   PETITION   REPORTS." 


* •  We  should  be  doing  less  than  justice,  however,  to  the  usefulness  of  Mr.  Hardcastle's  book 
if  we  did  not  point  out  a  valuable  special  feature,  consisting  of  an  appendix  devoted  to  the 
collection  of  a  list  of  words  which  have  been  judicially  or  statutably  explained,  with  reference 
to  the  cases  in  which  they  are  so  explained.  We  believe  this  is  a  feature  peculiar  to  Mr.  Hard- 
castle's Treatise,  and  it  is  one  which  cannot  fail  to  commend  itself  to  the  profession." — Law 
Magazine  and  Review. 

**  A  vast  amount  of  information  will  be  found  in  its  pages — much  of  it  arranged  so  as  to  be 
got  at  without  much  difficulty  ;  the  chapters  and  sections  being  headed  with  lines  of  indication. 
We  can  onlv  hope  Mr.  Hardcastle  will  receive  that  measure  of  success  to  which  the  amount  of 
labour  which  he  has  evidently  bestowed  upon  the  work  entitles  him."  —Law  Times. 

"  Its  method  and  object  are  excellent,  and  it  appears  to  be  the  fruit  of  much  careful  study." — 
Daily  News. 

In  one  volume,  8vo,  price  2$s. ,  cloth, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP ; 

WITH  SPECIAL  REFERENCE  TO 

matters  of  Kitual  ait*  Ornamentation, 

AND  THE  MEANS  OF  SECURING  THE  DUE  OBSERVANCE  THEREOF, 

AND  CONTAINING  IN   EXTENSO, 

WITH    NOTES    AND    REFERENCES, 

THE  PUBLIC  WORSHIP  REGULATION  ACT,  1874 ;  THE  CHURCH  DISCIPLINE  ACT: 
THE  VARIOUS  ACTS  OF  UNIFORMITY;  THE  LITURGIES  OF  1549,  155a,  and  1559, 

COMPARED  WITH 

THE  PRESENT  RUBRIC;  THE  CANONS;  THE  ARTICLES;  AND  THE  INJUNCTIONS, 

ADVERTISEMENTS,  &  OTHER  ORIGINAL  DOCUMENTS  OF  LEGAL  AUTHORITY. 

By     SEWARD     BRICE,     LL.D., 

OF  THE  INNER  TEMPLE,    BARRISTER-AT-LAW. 


11  To  the  vast  number  of  people  who  in  various  ways  are  interested  in  the 
working  of  the  Act,  Mr.  Briefs  volume  cannot  fail  to  be  welcome.  It  is  well  con- 
ceived and  carefully  executed." — The  Times. 
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Now  ready,  in  8vo,  price  6r.  6d. ,  cloth, 

THE  CUSTOMS  AND  INLAND  REVENUE  ACTS 

1880  and  1881 

(43  Vict.  Cap.  14,  and  44  Vict.  Cap.  12.), 

So  far  as  they  Relate  to  the  Probate,  Legacy,  and  Succession  Duties,  and  the  I>3::c< 

Accounts.     With  an  Introduction  and  Notes.    By  Alfred  Hanson,  Esq.,  Or 

troller  of  Legacy  and  Succession  Duties. 

•«•  This  forms  a  Supplement  to  the  Third  Edition  of  the  Probate,  Legacy,  and  Soccesskm  l~~ 
Acts,  by  the  same  Author. 

r  -  

Third  Edition,  in  8vo,   1876,  price  25*.,  cloth, 

THE  ACTS  RELATING  TO  PROBATE,  LEGACY,  AND 

SUCCESSION  DUTIES.     Comprising  the  36  Geo.  III.  c  52  ;  45  Geo.  II! 
c.  28  ;  5J  Geo.  III.  c.   184;  and   16  &  17  Vict.  c.  51  ;    with  an   Introduce 
Copious  Notes,  and  References  to  all  the  Decided  Cases  in  England,  Scot'i: 
and  Ireland.    An  Appendix  of  Statutes,  Tables,  and  a  full  Index.     By  Aljv: 
Hanson,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  Comptroller  of  Lec- 
and  Succession  Duties.      Third  Edition.     Incorporating  the  Cases  to  MicbirL- 
Sittings,  1876. 

"  It  is  the  only  complete  book  upon  a  subject  of  great  importance. 

"  Mr.  Hanson  is  peculiarly  qualified  to  be  the  adviser  at  such  a  time.  Hence  a  vofcr: 
without  a  rival." — Law  Times. 

"  His  book  is  in  itself  a  most  useful  one ;  its  author  knows  every  in  and  out  of  the  str- 
and has  presented  the  whole  in  a  form  easily  and  readily  handled,  and  with  good  arrange:--^ 
and  clear  exposition." — Solicitors'  Journal, 

In  royal  8vo,  1877,  price  ioj.,  cloth, 
LES  HOSPICES   DE   PARIS   ET  DE   LONJDRJES. 


THE  CASE  OF  LORD  HENRY  SEYMOUR'S  WILL 

(WALLACE  v.  THE  ATTORNEY-GENERAL). 
Reported  by  FREDERICK  WAYMOUTH  GIBBS,  C.B.,  Barrister-at-Law, 

LATE   FELLOW  OF  TRINITY  COLLEGE,    CAMBRIDGE. 


In  preparation,  and  to  be  published  shortly, 

CORNER'S    CROWN   PRACTICE: 

Being  the  Practice  of  the  Crown  Side  of  the  Queen's  Bench  Division  of  the  High  C>-* 
of  Justice;  with  an  Appendix  of  Rules,  Forms,  Scale  of  Costs  and  Allowances,  &c. 

SECOND    EDITION. 
By  FREDERICK  H.  SHORT,  of  the  Crown  Office,  and  M.  D.  CHAUKERS, 


OP  THE  INNER  TEMPLE,   BARRISTER-AT-LAW,   AUTHOR  OF 

BILLS  OF   EXCHANGE." 


<< 
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In  8vo,  1867,  price  i6s.>  cloth, 

CHARITABLE  TRUSTS  ACTS,  1853, 1855, 1860; 

THE   CHARITY   COMMISSIONERS   JURISDICTION*  ACT,    1862; 
THE    ROMAN    CATHOLIC   CHARITIES   ACTS'- 
Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  including  :•■ 
Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time.  Forms  of  De.b 
rations  of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  an*)  . 
very  copious  Index. .  Second  Edition. 

By  HUGH  COOKE  and  R.  G.  HARWOOD,  of  the  Charity  Commission. 


^ "  Charities  are  so  numerous,  so  many  persons  are 
directly  or  indirectly  interested  in  them,  they  are  so 
attach  abused,  and  there  is  such  a  growing  desire  to 
rectify  those  abuses  and  to  call  in  the  aid  of  the 
commissioners  for  a  more  beneficial  application  of 
their  funds,  that  we  are  not  surprised  to  receive  a 


second  edition  of  a  collection  of  all  the  statutes  i--' 
regulate  them,  admirably  annotated  by  two  $. 
competent  editors  as  Messrs*  Cooke  awl  Har%  % 
whose  official  experience  peculiarly  qoalfties  u  t  - 
for  the  task." — Law  Tim**. 
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In  one  volume,  royal  8vo,  1S77,  price  30*.,  cloth, 

THE  DOCTRINES  &  PRINCIPLES  OF 
THE  LAW  OF  INJUNCTIONS. 

By    WILLIAM    JOYCE, 

of    Lincoln's    inn,    barristrr-at-law. 


"  Mr.  Joyce,  whose, learned  and  exhaustive  work  on  'The  Law  and  Practice  of  Injunctions'  has 
gained  »ich  a  deservedly  high  reputation  in  the  Profession,  now  brings  out  a  valuable  companion  volume 
on  the  *  Doctrines  and  Principles'  of  this  important  branch  of  the  Law.  In  the  present  work  the  Law  is 
enunciated  in  its  abstract  rather  than  its  concrete  form,  as  few  cases  as  possible  being  cited  ;  while  at  the 
■wme  time  no  statement  of  a  principle  is  made  unsupported  by  a  decision,  and  for  the  most  part  the  very 
language  of  the  Courts  has  been  adhered  to.  Written  as  it  is  by  so  acknowledged  a  master  of  his  subject, 
and  with  the  conscientious  carefulness  that  might  be  expected  from  him.  this  work  cannot  fail  to  prove  of 
t  he  greatest  assistance  alike  to  the  Student — who  want*  to  grasp  principles  freed  from  their  superincum- 
l*ent  details — and  to  the  practitioner,  who  wants  to  refresh  his  memory  on  points  of  doctrine  amidst  the 
oppressive  details  of  professional  work." — Law  Magazine  and  Review. 


BY   THE   SAME   AUTHOR. 


In  two  volumes,  royal  8vo,  1872,  price  70J.,  cloth,  % 

THE  LAW  &  PRACTICE  OF  INJUNCTIONS. 


EMBRACING 


ALL    THE    SUBJECTS    IN    WHICH    COURTS    OF    EQUITY 
AND    COMMON     LAW    HAVE    JURISDICTION. 

By*  WILLIAM     JOYCE, 

OF      LINCOLN'S      INN.      BARR1STER-AT-LAW. 


Bffi  VIEWS. 
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A  work  which  aims  at  being  so  absolutely 
complete,  as  that  of  Mr.  Joyce  upon  a  subject 
which  is  of  almost  perpetual  recurrence  in  the 
Courts,  cannot  fail  to  be  a  welcome  offering  to  the 
profession,  and,  doubtless,  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 

it  aims  at  being This  work  is,  therefore, 

eminently  a  work  for  the  practitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it We  have  to  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the 
law,  and  the  author  on  his  production  of  a  work  of 
permanent  utility  and  fame."  —  Law  Magazine 
and  Review. 

"  Mr.  Joyce  has  produced,  not  a  treatise,  but  a 
complete  and  compendious  exposition  of  the  Law 
and  Practice  of  Injunctions  Doth  in  equity  and 
common  law. 

"Part  III.  is  devoted  to  the  practice  of  the 
Courts.  Contains  an  amount  of  valuable  and 
technical  matter  nowhere  else  collected. 


"  From  these  remarks  it  will  be  sufficiently  per- 
ceived what  elaborate  and  painstaking  industry,  as 
well  as  legal  knowledge  and  ability,  has  been 
necessary  in  the  compilation  of  Mr.  Joyce's  work. 
No  labour  has  been  spared  to  save  the  practitioner 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidation  and  exemplifi- 
cation of  the  general  principles  of  the  Law  and 
Practice  of  Injunctions." — Law  Journal. 

"  He  does  not  attempt  to  go  an  inch  beyond  that 
for  which  he  has  express  written  authority  ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  for  them. 

"The  work  is  something  more  than  a  treatise  on 
the  Law  of  Injunctions.  It  gives  us  the  general 
Jaw  on  almost  every  subject  to  which  the  process  of 
injunction  is  applicable.  Not  only  English,  but 
American  decisions  are  cited,  the  aggregate  number 
being  3,500,  and  the  statutes  cited  160,  whilst  the 
index  1$,  we  think,  the  most  elaborate  we  have  ever 
seen — occupying  nearly  200  pages.  The  work  is 
probably  entirely  exhaustive.  —>Law  Times. 


"This  work,  considered  either  as  to  its  matter  or  manner  of  execution,  is  no  ordinary  work.  It  is  a 
complete  and  exhaustive  treatise  both  as  to  the  law  and  the  practice  of  granting  injunctions.  It  must 
supersede  all  other  works  on  the  subject.  The  terse  statement  .of  fhe  practice  will  be  found  of  incalculable 
value.  We  know  of  no  book  as  suitable  to  supply  a  knowledge  of  the  law  of  injunctions  to  our  common 
law  friends  as  Mr.  Joyce's  exhaustive  work.  Ii  is  alike  Indispensable  to  members  of  the  Common  Law 
and  Equity  Bars.  Mr.  Joyc*'«  great,  work  would  be  a  casket  without  a.  kev  unless  accompanied  by  a  good 
index.  His  index  is  very  full  and  well  arranged.  We  feel  that -this1  work  U  destined  to  take  its  place 
as  a  standard  text-book,  and  the  text-book  on  the  particular  subject  of  which  it  treats.  The  author 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The  publishers,  as  usual,  have 
acquitted  themselves  in  a  manner  deserving  of  the  high  reputation  they  btar." --Canada  Law  Journal. 
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STEVENS   6*    HAYNES,    BELL    YARD,    TEMPLE   BAR. 


HIGGINS'S    DIGEST    OF    PATENT    CASES. 


Price  2 1  j., 

A    DIGEST    OF    THE    REPORTED    CASES 

RELATING  TO  THE 

» LAW  AND  PRACTICE  OF  LETTERS 
PATENT  FOR  INVENTIONS, 

0 

Decided  from  the  passing  of  the  Statute  of  Monopolies  to  the  present  time  ; 

Together  with  an  Appendix,  giving  the  Reported  Cases  from  June,  1875,  to  March,  1880, 

as  also  some  Cases  not  reported  elsewhere. 

BY    CLEMENT    HIGGINS,    M.A.,    F.C.S., 

OP    THE    INNER    TEMPLE,     BARRISTER- AT- LAW. 


"  Mr.  Higgins's  work  will  be  useful  as  a  work  of  reference.  Upwards  of  700  cases  are  digested  :  and, 
besides  a  table  of  contents,  there  is  a  full  index  to  the  subject-matter ;  and  that  index,  which  greatly 
eqhances  the  value  of  the  book,  must  have  cost  the  author  much  time,  labour,  and  thought. " — Law  Journal. 

"  '  This  is  essentially/  says  Mr.  Higgins  in  his  preface,  '  a  book  of  reference,'  It  remains  to  be  added 
whether  the  compilation  is  reliable  and  exhaustive.  It  is  only  fair  to  say  that  we  think  it  is  ;  and  we  will 
add,  that  the  arrangement  of  subject-matter  (chronological  under  each  heading,  the  date,  atid  double  or 
even  treble  references  being  appended  to  every  decision)  and  the  neat  and  carefully-executed  index  (which 
is  decidedly  above  the  average)  are  such  as  no  reader  of  '  essentially  a  book  of  reference'  could  qdhrrd 
with." — Solicitors'  Journal. 

"On  the  whole,  Mr.  Higgins's  work  has  been  well  accomplished.  It  has  ably  fulfilled  its  object  by 
supplying  a  reliable  and  authentic  summary  of  the  reported  patent  law  cases  decided  in  English  courts  of 
law  and  .equity,  while  presenting  a  complete  history  of  legal  doctrine  on  the  points  of  law  and  practice 
relating  to  its  subject.'  — Jrisk  Law  Times. 

"  Mr.  Higgins  has,  with  wonderful  and  accurate  research,  produced  a  work  which  isranch  needed,  since 
we  have  no  collection  of  patent  cases  which  does  not  terminate  years  ago.  We  consider,  too,  if  an  inventor 
furnishes  himself  with  this  Digest  and  a  little  treatise  on  the  law  of  patents,  he  will  be  able  to  be  as  much 
his  own  patent  lawyer  as  it  is  safe  to  be." — Scientific  and  Literary  RrviStv. 

"Mr.  Higgins's  object  has  been  to  supply  a  reliable  and  exhaustive  summary  of  the  reported  patent  cases 
decided  in  English  courts  of  law  and  equity,  and  this  object  he  appears  to  have  attained,  like  classiDca- 
tion  is  excellent,  being,  as  Mr.  Higgins  very  truly  remarks,  that  which  naturally  suggests  itself  from 
the  practical  working  of  patent  law  rights.  The  lucid  style  in  which  Mr.  Higgirts  has  written  his  Digest 
will  not  fail  to  recommend  it  to  all  who  may  consult  his  book  ;  and  the  very  copious  index,  together  with 


Not  merely  the  legal  profession  and  patent  agents,  but  patentees,  actual  or  intending  inventors,  manufac- 
turers, and  their  scientific  advisers  will  find  the  Digest  an  invaluable  book  of  reference."— Chemical  .Vaj. 

"  The  arrangement  and  condensation  of  the  main  principles  and  facts  of  the  cases  here  digested  render 
the  work  invaluable  in  the  way  of  reference," — Standard. 

"  The  work  constitutes  a  step  in  the  right  direction,  and  it  is  likely  to  prove  of  much  service  as  a  guide, 
a  by  no  means  immaterial  point  in  its  favour  being  that  it  includes  a  number  of  comparatively  recent 
cases." — Engineer.    # 

"  From  these  decisions  the  state  of  the  law  upon  any  point  connected  with  patents  may  be  deduced. 
In  fine,  we  must  pronounce  the  book  as  invaluable  to  all  whom  it  may  concern. ' — Quarterly  Journal  of 
Science. 

In  8vo,  price  dr.,  sewed, 
A   DIGEST    OF   THE    REPORTED   CASES 

RELATING  TO  THE 

LAW  AND  PRACTICE  OF  LETTERS  PATENT  FOR  INVENTIONS 

DECIDED  BETWEEN  JUNE,   1875,   AND  MARCH,   1880: 
TOGETHER   WITH    SOME   UNREPORTED    CASES. 

FORMING 

AN  APPENDIX  TO   DIOEST   OP  PATENT 

By    CLEMENT    HIGGINS, 

BARRISTER-AT-LAW.1 
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In  8vo,  price  25*.,  cloth, 

THE  LAW  OF  COMPENSATION  FOR  LANDS,  HOUSES,  fta 

UNDER  THE    LANDS   CLAUSES,    RAILWAY   CLAUSES   CONSOLIDATION   AND 

METROPOLITAN    ACTS, 

THE    ARTIZANS    AND    LABOURERS'    DWELLINGS    IMPROVEMENT    ACT,     1875. 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS. 

FIFTH   EDITION^    Enlarged,   with   Additional   Forms,    including 

Precedents  of  Bills  of  Costs. 

By    EYRE    LLOYD, 

OF   THE   INNER   TEMPLE,    BARRISTER- AT- LAW. 


"The  work  is  eminently  a  practical  one,  and  is  of  great  value  to  practitioners  who  have  to  deal  with 
compensation  cases."— Solicitors'  Journal. 

"A  fourth  edition  of  Mr.  Lloyd's  valuable  treatise  has  just  been  published.  Few  branches  of  the  law 
affect  so  many  and  such  important  interests  as  that  which  gives  to  private  individuals  compensation  for 
property  compulsorily  taken  for  the  Purpose  of  public  improvements.  The  questions  which  arise  under  the 
different  Acts  of  Parliament  tunv  in  Jorce  are  very  numerous  and  difficult,  and  a  collection  of  decided 
cases  epitomised  and  well  arranged,  as  they  are  in  Mr.  Lloyd's  work,  cannot  fail  to  be  a  welcome  addition 
to  the  library  of  all  who  are  interested  in  landed property ,  whet/ter  as  owners,  land  agents,  public  officers, 
or  solicitors*'' — Midland  Col-nixes  Herald. 


"  It  is  with  much  gratification  that  we  have  to 
express  our  unhesitating  opinion  that  Mr.  Lloyd's 
treatise  will  prove  thoroughly  satisfactory  to  the 
profession,  and  to  the  public  at  large.    Thoroughly 


satisfactory  it  appears  to  us  in  every  point  of 
view — comprehensive  in  its  scope,  exhaustive  in  its 
treatment,  sound  in  its  exposition." — Irish  Law 
Times. 


'*  In  providing  the  legal  profession  with  a  book  which  contains  the  decisions  of  the  Courts  of  Law  and 
Equity  upon  the  various  statutes  relating  to  the  Law  of  Compensation,  Mr.  Eyre  Lloyd  has  long  since 
left  all  competitors  in  the  distance,  and  his  book  may  now  be  considered  the  standard  work  upon  the  sub- 
ject. The  plan  of  Mr.  Lloyds  book  is  generally  known,  and  its  lucidity  is  appreciated;  the  present  quite 
fulfils  all  the  promises  of  the  preceding  editions,  and  contains  in  addition  to  other  matter  a  complete  set 
of  forms  under  the  Artizans  and  Labourers  Act,  1875,  and  specimens  of  Bills  of  Costs,  which  will  be  found 
a  novel  feature,  extremely  useful  to  legal  practitioners." — Justice  of  the  Peace. 

"The  work  is  one  of  great  value.  It  deals  with  I  of  the  compensation.  All  the  statutes  bearing  en 
a  complicated  and  difficult  branch  of  the  law,  and  it  1  the  subject  have  been  collated,  all  the  law  on  the 
deals  with  it  exhaustively.  It  is  not  merely  a  com*  subject  collected,  and  the  decisions  conveniently 
pilation  ot  collection  of  the  statutes  bearing  on  the  j  arranged.  With  this  comprehensiveness  of  scope 
subject,    with    occasional    notes    and    references.        "  *       *  "   "      "     *  '       ~~J 


Rather  it  may  be  described  as  a  comprehensive 
treatise  on,  and  digest  of,  the  law  relating  to  the 
compulsory  acquisition  and  purchase  of  land  by 
public  companies  and  municipal  and  other  local 
authorities,  and  the  different  modes  of  assessment 


is  united  a  clear  statement  of  principles,  and  prac- 
tical handling  of  the  points  which  are  likely  to  be 
contested,  and  especially  of  those  in  which  the 
decisions  are  opposed  or  differently  understood." — 
Local  Goi'emmcnt  Chronicle. 


In  8vo,  price  js.,  cloth, 

THE  SUCCESSION  LAWS  OF  CHRISTIAN  COUNTRIES, 

WITH    SPECIAL  REFERENCE  TO 

THE    LAW    OF    PRIMOGENITURE    AS    IT  EXISTS    IN    ENGLAND. 

By    EYRE    LLOYD,    B.A., 

OK   THE  INNER  TEMPLE,    BARRISTER-AT-LAW  ;   Al'THOR   OK    "  THE  LAW  OF  COMPENSATION 
I'NDER  THE  LANDS   CLAUSES  CONSOLIDATION  ACTS,"   ETC. 

"  Mr.  Lloyd  has  given  us  a  very  useful  and  compendious  little  digest  of  the  laws  of  succession  which 
exist  at  the  present  day  in  the  principal  States  of  both  Europe  and  America ;  and  we  should  say  it  is  a  book 
which  not  only  every  lawyer,  but  every  politician  and  statesman,  would  do  well  to  add  to  his  library/"— 
Pall  Mall  Gazette. 

"  Mr.  Eyre  Lloyd  compresses  into  little  more  than  eighty  pages  a  considerable  amount  of  matter  both 
valuable  and  interesting ;  and  his  quotations  from  Diplomatic  Reports  by  the  present  Lord  Lytton,  and 
other  distinguished  public  servants,  throw  a  picturesque  light  on  a  narrative  much  of  which  is  necessarily 
dry  reading.  We  can  confidently  recommend  Mr.  Eyre  Lloyd's  new  work  as  one  of  great  practical 
utility,  if,  indeed,  it  be  not  unique  in  our  language,  as  a  book  of  reference  on  Foreign  Succession  Laws." 
— Law  Magazine  and  Review. 

_  "  Mr.  Eyre  Lloyd  has  composed  a  useful  and  interesting  abstract  of  the  laws  on  the  subject  of  succes- 
sion to  property  in  Christian  countries,  with  special  reference  to  the  law  of  primogeniture  in  England." — 
Saturday  Review. 

"  This  is  a  very  useful  little  handy  book  on  foreign  succession  laws.  It  contains  in  an  epitomised  form 
information  which  would  have  to  be  sought  through  a  great  number  of  scattered  authorities  and  foreign 
law  treatises,  and  will  be  found  of  great  value  to  the  lawyer,  the  writer,  and  the  political  student.'  — 
Standard, 
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STEVENS   <Sr-    HAYNES,    BELL    YARD,    TEMPLE   BAR, 


In  one  volume,  royal  8vo,  price  30J.,  cloth, 

GASES  AND  OPINIONS  ON  CONSTITUTIONAL  LAV, 

AND   VARIOUS    POINTS   OF    ENGLISH   JURISPRUDENCE. 

Collected  and  Digested  from  Official  Documents  and  other  Sources;  with  Notes.  By 
William  Forsyth,  M.A.,  M.P.,  Q.C.,  Standing  Counsel  to  the  Secretary  of 
State  in  Council  of  India,  Author  of  "  Hortensius,  "  History  of  Trial  by  Jury," 
"Life  of  Cicero,"  etc.,  late  Fellow  of  Trinity  College,  Cambndge. 

From  the  CONTBJMPORABY    REVTBW. 

"We  cannot  but  regard  with  interest  a  book 
which,  within  moderate  compass,  presents  us  with 
the  opinions  or  responsa  of  such  lawyers  and  states- 
men,  as  Somers,  Holt,  Hardwicke,  Mansfield^  and, 
to  come  down  to  our  own  day,  Lyndhurst,  Abinger, 
Denman,  Cranworth,  Campbell,  St.  Leonards, 
Westbury,  Chelmsford  Cockburn,  Cairns,  and  the 
present  Lord  Chancellor  Hatherley.  At  the  end  of 
each  chapter  of  the  'Cases  and  opinions'  Mr. 
Forsyth  has  added  notes  of  his  own,  containing  a 
most  excellent  summary  of  all  the  law  bearing  on 
that  branch  of  his  subject  to  which  the  '  Opinions ' 
refer." 


From  the  LAW  MAGAZINE  and  IjAW 

HE  VIEW. 

"  Mr.  Forsyth  has  largely  and  beneficially  added 

to  our  legal  stores.   His  work  may  be  regarded  as  in 

some  sense  a  continuation  of '  Chalmerses  Opinions 

of   Eminent    Lawyers.'   .   .   .   The  constitutional 


relations  between  England  and  her  colonies  are 
becoming  every  day  of  more  irilportance.  The 
work  of  Mr.  Forsyth  will  do  more  to  make  these 
relations  perfectly  clear  than  any  which  has  yet 
appeared.  Henceforth  it  will  be  the  standard  work 
of  reference  in  a  variety  of  questions  which  are 
constantly  presenting  themselves  for  solution  both 
here  and  in  our  colonies." 

From  the  LAW  TIMES. 

"This  one  volume  of  560  pages  or  thereabouts 
is  a  perfect  storehouse  of  law  not  readily  to  be 
found  elsewhere,  and  the  more  useful  because  it  is 
not  abstract  law,  but  the  application  of  principles 
to  particular  cases.  Mr.  Forsyth's  plan  is  that  of 
classification.  He  collects  in  separate  chapters  a 
variety  of  opinions  bearing  upon  separate  branches 
of  the  law  .  .  .  This  is  a  book  to  be  read,  and 
therefore  we  recommend  it,  not  to  all  lawyers  only, 
but  to  every  law  student.  The  editor's  own  notes 
are  not  the  least  valuable  portion  of  the  volume." 


In  one  thick  volume,  8vo,  price  32s.,  cloth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1868  ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of  the 
year  1868 ;  together  with  an  Appendix  giving  all  the  other  material  Acts  relating 
to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and  Commons ; 
and  a  copious  Index.  By  Henry  Godefroi,  of  Lincoln's  Inn,  and  John 
Shortt,  of  the  Middle  Temple,  Barristers-at-Law. 

form.  .  .  .  We  believe  that  we  have  said  enough 
to  show  that  this  book  will  prove  to  be  of  pre- 
eminent value  to  practitioners,  both  before  Parlia- 
mentary committees  and  in  the  Courts  of  Law  and 
Equity." — Law  Journal. 


d< 


'The  tide  of  this  book  is  the  best  possible 
explanation  of  its  contents.  Here  we  have  all  the 
statutes  affecting  Railway  Companies,  with  the 
standing  orders  of  Parliament,  in  a  volume  exqui- 
sitely printed,  and  of  most  convenient  size  and 


In  8vo,  price  2s.  6d.f 

MORIARTY  ON  PERSONATION  AND  DISPUTED  IDENTITY 

AND    THEIR    TESTS. 


In  a  handy  volume,  crown  8vo,  1870,  price  ior.  &/.,  cloth, 

THE  LAW  OF  SALVAGE, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts ;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time ; 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees>  etc.  By  Edwyn 
Jones,  of  Gray's  Inn,  Barrister-at-Law. 


"  This  book  will  be  of  infinite  service  to  lawyers 
practising  in  the  maritime  law  courts  and  to  those 
engaged  in  shipping.     In  short,  Mr.  Jones's  book 


is  a  complete  guide,  and  is  full  of  information 
upon  all  phases  of  the  subject,  tersely  and  clearly 
written." — Liverpool  Journal  of  Commerce. 


In  8vo,  1867,  price  ij.,  sewed, 


LLOYD'S  BONDS:  THEIR  NATURE  AND  USES. 

By  Henry  Jefferd  Tarrant,  of  the  Middle  Temple,  Barrister-at-Law. 
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Third  Edition,  in  8vo,  price     j.,  cloth, 

THE  PRINCIPLES  OF  BANKRUPTCY. 

WITH    AN    APPENDIX, 

CONTAINING 

THE  GENERAL  RULES  OF  1870, 1871, 1873, 1878,  &  1883,  SCALE  OF 

COSTS,  AND  THE  BILLS  OF  SALE  ACTS,  1878  &  1882, 

AND  THE  RULES  OF  DECEMBER  1882. 

BY    RICHARD    RINGWOOD,   B.A., 

OF  THE  MIDDLE  TEMPLE,   ESQ.,   BARRISTER- AT- LAW  ;  LATE  SCHOLAR  OF  TRINITY  COLLEGE,   DUBLIN. 


"This  edition  is  a  considerable  improvement  on  the  first,  and  although  chiefly  written  for  the  use  of 
Students,  the  work  will  be  found  useful  to  the  practitioner." — Law  Times. 

"The  author  of  this  convenient  handbook  sees  the  point  upon  which  we  insist  elsewhere  in  regard  to 

the  chief  aim  of  any  system  of  Bankruptcy  Law  which  should  deserve  the  title  of  National 

There  can  be  no  question  that  a  sound  measure  of  Reform  is  greatly  needed,  and  would  be  welcomed  by 
all  parties  in  the  United  Kingdom.  Pending  this  amendment  it  is  necessary  to  know  the  Law  as  it  is, 
and  those  who  have  to  deal  with  the  subject  in  any  of  its  practical  legal  aspects  will  do  well  to  consult 
Mr.  Ringwood's  unpretending  but  useful  volume." — Law  Magazine, 

"  The  above  work  is  written  by  a  distinguished  scholar  of  Trinity  College,  Dublin.  Mr.  Ringwood 
has  chosen  a  most  difficult  and  unattractive  subject,  but  he  has  shown  sound  judgment  and  skill  in  the 
manner  in  which  he  has  executed  his  task.  His  book  does  not  profess  to  be  an  exhaustive  treatise  on 
bankruptcy  law,  yet  in  a  neat  and  compact  volume  we  have  a  vast  amount  of  well-digested  matter.  The 
reader  is  not  distracted  and  puxzled  by  having  a  long  list  of  cases  flung  at  him  at  the  end  of  each  page,  as 
the  general  effect  of  the  law  is  stated  in  a  few  well-selected  sentences,  and  a  reference  given  to  the  leading 
decisions  only  on  the  subject.  .  .  .  An  excellent  index,  and  a  table  of  cases,  where  references  to  four 
sets  of  contemporary  reports  may  be  seen  at  a  glance,  show  the  industry  and  care  with  which  the  work 
has  been  done." — Daily  Pafcr. 


Fourth  Edition,  in  royal  i2mo,  price  l6x.,  cloth, 

A    CONCISE    TREATISE    UPON 

THE  LAW  OF  BANKRUPTCY. 

WITH    AN    APPENDIX, 

CONTAINING 

The  Bankruptcy  let,  1883 ;  General  Soles  and  Forms ; 

Scale   of  Costs ;    Board   of  Trade   Orders ;    the   Debtors   Acts ;    and 

Bills   of  Sale   Acts,    1878   and    1882. 

By   EDWARD    T.   BALDWIN,  M.A., 

OF  THE  INNER  TEMPLE,    BARRISTER-AT-LAW. 


"  Thk  U  an  excellent  book  .  .  «  .  It  is  an  eminently  prat  tical  treatise,  and  at  once  concise  and  exact 
.  .  .  .  We  have  no  doubt  that  Mr.  Baldwin's  book  will  be  found,  alike  as  a  guide  and  as  a  work  of 
reference,  most  useful  to  both  branches  of  the  profession." — Law  Magazine. 

"  This  edition  is  a  praiseworthy  effort  to  reduce  the  Law  of  Bankruptcy  within  moderate  limits.  It  refers 
to  all  the  important  cases  on  the  Act  of  1869,  and  concludes  with  an  excellent  Index." — Law  Times. 

"  This  treatise  is  certainly  the  most  readable  book  on  the  subject,  and  so  carefully  is  the  text  annotated, 
that  it  is  perfectly  reliable.  — Law  Journal. 
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THE    LAW   OF   CORPORATIONS. 


Id  one  volume  of  One  Thousand  Pages,  royal  8vo,  price  42J.,  cloth, 
A    TREATISE    ON    THE    DOCTRINE    OF 

ULTRA     VIRES: 


BEING 

An  Investigation  of  the  Principles  which  Limit  the  Capacities,  Powers,  and  Liabilities  of 

CORPORATIONS, 

AND  MORE  ESPECIALLY  OF 

JOINT       STOCK      COMPANIES. 

SECOND    EDITION. 

By   SEWARD    BRICE,   M.A.,   LL.D.   London, 

OF  THE  INNER  TEMPLE,    BARRISTBR-AT-LAW. 


REVIEWS. 

'*  Despite  its  unpromising  and  cabalistic  tit/e,  and  the  technical  nature  of  its  subject \  it  has  so  met... 
mended  itself  to  the  profession  that  a  second  edition  is  calttd for  within  three  years  from  the  first  publi- 
cation ;  and  to  this  call  Mr.  Btice  has  responded  with  tht  present  volume,  the  development  of  which  in 
excess  of  its  predecessor  is  remarkable  even  in  the  annals  of/aitr  boohs.  Sixteen  hundred  new  cases  have 
been  introduced,  and,  instead  of  five  hundred  Pages  octavo,  the  treatise  occupies  a  thousand  very  much 
larger  pages.  This  increase  in  bulk  is  partly^  due  to  the  incorporation,  ivith  the  English  law  on  the  subject 
of  the  more  important  American  and  Colonial  doctrines  and  decisions — a  course  which  we  think  Mr.  Brice 
wise  in  adopting,  since  the  judgments  of  American  tribunals  are  constantly  becoming  more  frequently 
quoted  ana  more  respectfully  considered  in  our  oivn  courts,  particularly  on  those  novel  and  ahstruse  points 
qf  law  for  which  it  is  difficult  to  find  direct  authority  in  English  reports.  In  the  present  speculative 
times,  anything  relating  to  Joint-Stock  Companies  is  of  Public  importance,  and  the  points  on  which  the 
constitution  and  operation  of  these  bodies  are  affected  by  the  doctrine  of  Ultra  P'ires  are  fust  those  which 

are  most  material  to  the  interests  of  the  shareliolders  and  of  the  community  at  large. Some 

of  the  much  disputed  questions  in  regard  to  corporations,  on  which  legal  opinion  is  still  divided,  are  par* 
ticularly  well  treated.  Thus  with  reference  to  the  authority  claimed  by  the  Courts  to  restrain  corpora- 
tions or  individuals  from  applying  to  Parliament  for  fresh  powers  in  breach  of  their  express  agreements 
or  in  derogation  of  private  rights,  Mr.  Brice  most  elaborately  and  ably  reviews  the  conflicting  decisions 
on  this  apparent  interference  with  the  rights  of  the  subject,  which  threatened  at  one  time  to  bring  the 
Legislature  and  the  Courts  into  a  collision  similar  to  that  which  followed  on  the  well-known  case  of 

Ashbyv.  White Another very  difficult  point  on  which  Mr.  Brice' s  booh  affords  full and valuable 

information  is  as  to  the  liability  qf  Companies  on  contracts  entered  into  before  their  formation  by  the 
promoters,  and  subsequently  ratified  or  adopted  by  the  Company,  and  as  to  the  claims  of  promoters  them- 

selves  for services  rendered to  the  inchoate  Company The  chapter  on  tke  liabilities  of  corporations 

«X  delicto  for fraud  and  other  torts  committed  by  their  agents  within  the  region  of  their  author  ity  seems 
to  us  remarkably  well  done,  reviewing  as  it  does  all  the  latest  and  somewhat  contradictory  decisions  on  the 
Point.  .  .  .  On  the  whole,  we  consider  Mr.  Brice  s  exhaustive  work  a  valuable  addition  to  the  literature  of 
the  profession."— Saturday  Review. 

"The  doctrine  which  forms  the  subject  of  Mr. 
Seward  Brice's  elaborate  and  exhaustive  work  is  a 
remarkable  instance  of  rapid  growth  in  modem 
Jurisprudence.  His  book,  indeed,  now  almost  con- 
stitutes a  Digest  of  the  Law  of  Great  Britain  and 
her  Colonies  and  of  the  United  States  on  the  Law 
of  Corporations— a  subject  vast  enough  at  home, 
but  even  more  so  beyond  the  Atlantic,  where  Cor- 
porations are  so  numerous  and  powerful.  Mr. 
Seward  Brice  relates  that  he  has  embodied  a  refer- 
ence in  the  present  edition  to  about  1600  new 
cases,  and  expresses  the  hope  that  he  has  at  least 
referred  to  'the  chief  cases.'  We  should  think 
there  can  be  few,  even  of  the  Foreign  Judgments 
and  Dicta,  which  have  not  found  their  way  into  his 
pages.  The  question  what  is  and  what  is  not  Ultra 
Vires  is  one  01  very  great  importance  in  commercial 
countries  like  Great  Britain  and  the  United  States. 
Mr.  Seward  Brice  has  done  a  great  service  to  the 
cause  of  Comparative  Jurisprudence  by  his  new 
recension  of  what  was  from  the  first  a  unique  text- 

"On  this  doctrine,  first  introduced  in  the  Common  Law  Courts  in  East  Anglian  Raikoay  Cm.  v. 
Eastern  Counties  Railway  Co.,  Brice  on  Ultra  Vires  may  be  read  with  advantage. "—**-  J  ---  -J 
Lord  Justice  Bramwell,  m  the  Case  of  Evershed  v.  L.  cV  hi.  W.  Ry.  Co:    (L.  R.,  3  ~ 


book  on  the  I<aw  of  Corporations.  He  has  gone 
far  towards  effecting  a  Digest  of  that  Law  in  its 
relation  to  the  Doctrine  of  Ultra  Vires,  and  the 
second  edition  of  his  most  careful  and  comprehen- 
sive work  may  be  commended  with  equal  confidence 
to  the  English,  the  American,  and  the  Colonial 
Practitioner,  as  well  as  to  the  scientific  Juris*.**— 
Law  Magazine  and  Review. 

"  It  is  the  Law  of  Corporations  that  Mr.  Brice 
treats  of  (and  treats  of  more  fully,  and  at  the  same 
time  more  scientifically,  than  any  work  with  which 
we  are  acquainted),  not  the  law  of  principal  and 
agent  j  ana  Mr.  Brice  does  not  do  his  book  justice 
by  giving  it  so  vague  a  title.  — Law  JoumaL 

"A  guide  of  very  great  value.  Much  information 
on  a  difficult  and  unattractive  subject  has  been 
collected  and  arranged  in  a  manner  which  will  be 
of  great  assistance  to  the  seeker  after  the  law  on  a 

§oint  involving  the  powers  of  a  company.** — Law 
ournal.    (Review  of  First  Edition.) 


*"— ■ 7*dgm*srt  mf 
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Now  Ready,  Fourth  Edition,  in  royal  8vo,  price  32J.  cloth, 

BUCKLEY  ON  THE  COMPANIES  ACTS. 

FOURTH  EDITION  BY  THE  AUTHOR. 

THE   LAW  AND   PRACTICE    UNDER   THE   COMPANIES  ACTS, 

1862  TO  1880, 
THE  JOINT  STOCK  COMPANIES  ARRANGEMENT  ACT,  1870, 

AND 

THE  LIFE  ASSURANCE  COMPANIES  ACTS,  1870  TO  1872. 

<2t  'tErcitttcc  on  the  JC  ifo)  of  Joint  -Stock  Companies. 

Containing  the  Statutes,  with  the  Rules,  Orders,  and  Forms,  regulating  Proceedings  in 
the  Chancery  Division  of  the  High  Court  of  Justice.  Bv  H.  Burton  Buckley, 
M.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  late  Fellow  of  Christ's  College, 
Cambridge. 

"  We  have  no  doubt  that  the  present  edition  of  this  useful  and  thorough  work  will  meet  with  as  much 
acceptance  as  its  predecessors  have."  Scottish  Journal  of  Jurisprudence. 

"The  mere  arrangement  of  the  lending  cases  under  the  successive  sections  of  the  Acts,  and  the  short 
explanation  of  their  effect,  are  of  great  use  in  saving  much  valuable  time,  which  would  be  otherwise  spent 
in  searching  the  different  digests  ;  but  the  careful  manner  in  which  Mr.  Buckley  has  annotated  the  Acts, 
and  placed  the  cases  referred  to  under  distinct  headings,  renders  his  work  particularly  useful  to  all  who 
are  required  to  advise  in  the  complications  in  winch  the  shareholders  and  creditors  of  companies  frequently 

find  themselves  involved The  Index,  always  an  important  part  of  a  law  book,  is  full  and  well 

arranged." — Scottish  Journal  0/  Jurisprudence. 


*  In  two  volumes,  royal  8vo,  70X  cloth, 

THE     LAW     RELATING     TO 

SHIPMASTERS  AND    SEAMEN. 

THEIR    APPOINTMENT,    DUTIES,    POWERS,    SIGHTS,    LIABILITIES. 

AND    REMEDIES. 

By  JOSEPH    KAY,    Esq.,   M.A.,   Q.C., 

OK    TRIN.    COLL.    CAMBRIDGE,  AND   OK   THE   NORTHERN   CIRCUIT  J 

S    LICITOR-GENERAL  OF   THE  COl'NTV   PALATINE  OF    Dt'RHAM ',    ONE   OK   THE  Jt'DGES   OF   THE  COURT  OK 

RECORD    FOR  THE   HUNDRED  OF   SA1.KORD  \ 

AND   AUTHOR  OF    "THE  SOCIAL  CONDITION   AND  EDUCATION   OF  THE  PEOPLE 

IN  ENGLAND  AND  EUROPE." 


REVIEWS     OF  ,  THE     WORK. 
From  the   LIVERPOOL.   JOURNAL   OF   COMMERCE. 


"  'The  law  relating  to  Shipmasters  and  Seamen ' 
— such  is  the  title  of  a  voluminous  and  important 
work  which  has  just  been  issued  by  Messrs.  Stevens 
and  Haynes,  the  eminent  law  publishers,  of  London. 


work  being  enhanced  by  copious  appendices  ant  I 
index,  and  by  the  quotation  of  a  mass  of  authori- 


ties. ...     1  he  work  must  be  an   invaluable  vnr 
to  the  shipoivner,  shipmaster,  or  consul  at  a  foreign 


The  author  is  Mr.  Joseph  Kay,  Q.C.,  and  while  port.     The  language  is  clear  and  simple,  while  the 

treating  generally  of  the  law  relating  to  shipmasters  |    legal  standing  of  the  author  is  a  sufficient  guarantee 

and  seamen,  he  refers  more  particularly  to  their  ap-  that  he  writes  with  the  requisite  authority,   ami 

? ointment,  duties,  rights,  liabilities,  and  remedies,  J    that  the  cases  quoted  by  him  are  decisive  as  regards 

t  consists  of  two  large  volumes,  the  text  occupying  the  points  on  which  he  touches." 

nearly  twelve  hundred  pages,  and  the  value  of  the  I 


From   the   LAW  JOURNAL. 

"The  author  tells  us  that  for  ten  years  he  has 
been   engaged   upon  it.  .  .  .  Two  large    volumes 


containing  1181  pages  of  text,  81  pages  of  appen- 
dices, 98  pages  ol  index,  and  upwards  of  icoo  cited 
cases,  attest  the  magnitude  of  the  work  designed 
and  accomplished  by  Mr.  Kay. 

"Mr.   Kay  says  that  he  has  'endeavoured  to 


compile  a  guide  and  reference  book  for  masters,  -»hfp 
agents,  and  consuls.'  He  has  been  so  modest  :m 
not  to  add  lawyers  to  the  list  of  his  pupils  ;  bm  his 
work  will,  toe  think,  be  welcomed  ty  lawyers  :*•;/•> 
have  to  do  with  shipping  transactions,  almost  n^ 
cordially  as  it  undoubtedly  will  be  by  those  ;«,/i«» 
occupy  their  business  in  the  great  waters." 


I) 
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Now  ready,  in  8vo,  price  15*,,  cloth, 
THE  LAW  AND  PRACTICE  RELATING  TO 

THE  ADMINISTRATION  OF  DECEASED  PERSONS 

BY  THE  CHANCERY  DIVISION  OF  THE  HIGH  COURT  OF  JUSTICE; 
WITH  AN  ADDENDA  giving  the  alterations  effected  by  the  NEW  RULES  of  1883, 

AND  AN 

APPENDIX   OF    ORDERS    AND    FORMS,   Annotated   by  References 

to  the  Text. 

By  W.  GREGORY  WALKER  and  EDGAR  J.  ELGOOD, 

of  Lincoln's  inx,  barristers- at-law. 


c. 


All  those  having  the  cpnduct  of  administration 
actions  will  find  this  work  of  great  assistance  ;  it 
covers  the  whele  ground  of  the  law  and  practice 
from  the  institution  of  proceedings  to  the  final 
wind  up."— Law  Times. 

"  In  this  volume  the  most  important  branch  of 
the  administrative  business  of  the  Chancery  Divi- 
sion is  treated  with  conciseness  and  care.  Judging 
from  the  admirable  clearness  of  expression  which 
characterises  the  entire  work,  and  the  Labour  which 
has  evidently  been  bestowed  on  every  detail,  we  do 
not  think  that  a  literary  executorship  could  have 
devolved  upon  a  more  able  and  conscientious  repre- 
sentative ....  Useful  chapters  are  introduced 
in    their    appropriate    places,   ^dealing    with    the 


'  Partiesjo  administration  actions/  '  The  proof*  of 
claims  in  Chambers,'  and  *  The  cost  of  adminis- 
tration actions.'  To  the  last-mentioned  chapter  we 
gladly  accord  special  praise,  as  a  clear  and  succinct 
summary  of  the  law{  from  which  so  far  as  we  have 
tested  it,  no  proposition  of  any  importance  has  been 
omitted  ....  An  elaborately  constructed  table 
of  cases,  with  references  in  separate  columns  to  all 
the  reports,  and  a  fairly  good  index  much  increase 
the  utility  of  the  work." — Solicitors'  Journal. 

"  This  is  a  book  which  will  supply  a  want  which 
has  long  been  felt  •  •  •  •.  As_  a  practical  manual 
for  the  counsel  in  practice,  it  will  be  found  ex- 
tremely useful.  It  is  a full,  fairly  concise,  clear, 
and  exact.     The  index  is  good." — La?\*  Jourv.nl. 


In  8vo,  price  is.f 

THE  "SIX  CLERKS   IN   CHANCERY;" 

Their  SUCCESSORS  IN  OFFICE,   and  the    "HOUSES"  they  lived  in. 

A  Reminiscence. 
By  Thomas  W.  Braithwaite,  of  the  Record  and  Writ  Clerks*  OrBce. 


**  The  removal  of  the  Record  and  Writ  Office  to  the  new  building  has  suggest cd  the 
publication  of  an  interesting  and  opportune  little  piece  of  legal  history." — Solicitors" 
Journal. 

2  vols-.  4to,  1876 — 77.     5/.  5*.  calf, 
THE 

PRACTICAL  STATUTES  OF  NEW  ZEALAND. 

WITH    NOTES    AND    INDEX. 
Edited  by  G.   B.  BARTON,  of  the  Middle  Temple,  Barrister-at-Law. 

-       '        ■  —^^—^^^—t  ■■  ■■■»■■  I  ■    ■  ■  ■      ■  — ^— ^^■^—m  ■     ■      ■  ■    I    ■<    ■  I  ■»  I  I      ■     —      ^     ■    ■  ■■■■■■■  I,  ,       _  . 

In  royal  8vo,  price  30*.,  half  calf, 

THE    CONSTITUTION   OF   CANADA. 

THE  BRITISH  NORTH  AMERICA  ACT,   1867 ; 

Irs  Interpretation,  Gathered  from  the  Decisions  of  Courts,  the  Dicta  or 
Judges,  and  the  Opinions  of  Statesmen  and  others  ; 

To  which  is  added  the  Quebec  Resolutions  of  1864,  and  the  Constitution 

of  the  United  States, 


By  JOSEPH    DOUTRE,  Q.C.,  of  the  Canadian  Bar. 


STEVENS   S*    HAYNES,    BELL    YARD,    TEMPLE   BAR. 
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In  one  thick  volume,  8vo,  1875,  price  25J.,  cloth, 
THE     PRINCIPLES    OF 

THE   LAW  OF  RATING  OF  HEREDITAMENTS 

IN     THE     OCCUPATION     OF    COMPANIES. 
By    J.    H.    BALFOUR    BROWNE, 

Or  THE  MIDDLE  TEMPLE,    BARRISTER- AT- LAW,   AND   REGISTRAR   TO  THE  RAILWAY  COMMISSIONERS. 

that  such  a  work  is  much  needed,  and  we  are  sure 
that  all  those  who  are  interested  in,  or  have  to  do 


"The  tables  and  specimen  valuations  which  arc 
printed  in  an  appendix  to  this  volume  will  be  of 
great  service  to  the  parish  authorities,  and  to  the 
legal  practitioners  who  may  have  to  deal  with  the 
rating  of  those  properties  which  are  in  the  occupa- 
tion of  Companies  and  we  congratulate  Mr.  Browne 
on  the  production  of  a  clear  and  concise  book  of 
the  system  of  Company  Rating.    There  is  no  doubt 


with,  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  Browne  for  his 
able  treatise — a  work  which  his  experience  as 
Registrar  of  the  Railway  Commission  peculiarly 
qualified  him  to  undertake." — Law  Magazine. 


In  8vo,  1875,  price  *js.  <*/.,  clothe 

THE  LAW  OF  USAGES  &  CUSTOMS : 

31   |)  radical  $afo    Sraxt. 
By    J.    H.    BALFOUR     BROWNE, 

OF  THE   MIDDLC  TEMPLE,    BARRISTER-AT-LAW,   AND   REGISTRAR  TO  THE  RAILWAY   COMMISSIONERS. 

"We  look  upon  this  treatise  as  a  valuable  addition  to  works  written  on  the  Science  of  Law." — Canada 
Law  Journal. 

"As  a  tract  upon  a  very  troublesome  department  of  Law  it  is  admirable — the  principles  laid  down  are 
sound,  the  illustrations  are  well  chosen,  and  the  decisions  and  dicta  are  harmonised  so  far  as  possible  and 
distinguished  when  necessary." — Irish  Law  Times. 

"As  a  book  of  reference  we  know  of  none  so  comprehensive  dealing  with  this  particular  branch  of 
Common  Law In  this  way  the  book  is  invaluable  to  the  practitioner." — Law  Magazine. 

—  ■  —  -  -      1  -    -  

Jfn  one  volume,  8vo,  1875,  price  18s.,  cloth, 

THE  PRACTICE  BEFORE  THE  RAILWAY  COMMISSIONERS 

UNDER  THE   REGULATION   OF   RAILWAY   ACTS,   1873  &  1874; 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Tabic 
of  Fees:  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases. 

By    J.    H.    BALFOUR    BROWNE, 

OF  THE   MIDDLE  TEMl'LE,    BARRISTER-AT-LAW,   AND  REGISTRAR   TO   THE   RAILWAY  COMMISSIONERS. 


"  M r.  Browne's  book  is  handy  and  convenient  in 
form,  and  well  arranged  for  the  purpose  of  refer- 
ence :  its  treatment  of  the  subject  is  fully  and 
carefully  worked  out :  it  is,  so  far  as  we  have  been 
able  to  test  it,  accurate  and  trustworthy.     It  is  the 


work  of  a  man  of  capable  legal  attainments,  and  by 
official  position  intimate  with  his  subject ;  and  we 
therefore  think  that  it  cannot  fail  to  meet  a  real 
want  and  to  prove  of  service  to  the  legal  profession 
and  the  public." — Law  Magazine. 


In  Svo,  1876,  price  71.  6</.,  cloth, 

ON  THE  COMPULSORY  PURCHASE  OF  THE  UNDERTAKINGS 

OF  COMPANIES  BY  CORPORATIONS, 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament.     By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  Barrister-at-Law  ; 
Author  of  *'  The  Law  of  Rating,"  "  The  Law  of  Usages  and  Customs,"  &c,  &c. 
"This  is  a  work  of  considerable  importance  to  all 


Municipal  Corporations,  and  it  is  hardly  too  much  to 
say  that  every  member  of  these  bodies  should  have 
a  copy  by  him  for  constant  reference.  Probably  at 
no  very  distant  date  the  property  of  all  the  existing 
gas  and  water  companies  will  pass  under  municipal 
control,  and  therefore  it  is  exceedingly  desirable 
that  the  principles  and  conditions  under  which  such 
transfers  ought  to  be  made  should  be  clearly  under- 
stood. This  task  is  made  easy  by  the  present  volume. 
The  stimulus  for  the  publication  of  such  a  work 
was  given  by  the  action  of  the  Parliamentary 
Committee  which  last  session  passed  the  preamble 
of  the  '  Stockton  and  Middlesborough  Corporations 
Water  Bill,  1876.'  The  volume  accordingly  con- 
tains a  full  report  of  the  case  as  it  was  presented 


both  by  the  promoters  and  opponents,  and  as  this 
was  the  first  time  in  which  the  principle  of  com- 
pulsory purchase  was  definitely  recognised,  there 
can  be  no  doubt  that  it  will  long  be  regarded  as  a 
leading  case.  As  a  matter  of  course,  many  inci- 
dental points  of  interest  arose  during  the  progress 
of  the  exse.  Thus,  besides  the  main  question  of 
compulsory  purchase,  and  the  question  as  to  whether 
there  was  or  was  not  any  precedent  for  the  Kill,  the 
questions  of  water  compensations,  of  appeals  from 
one  Committee  to  another,  and  other  kindred  sub- 
jects were  discussed.  Thc<e  are  all  treated  at  length 
by  the  Author  in  the  body  of  the  work,  which  is 
thus  a  complete  legal  compendium  on  the  large 
subject  with  which  it  so  ably  deals." 
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In  8vo,  1878,  price  6s. ,  cloth, 
THE 


LAW  RELATING  TO  CHARITIES, 

ES!E»TAU.Y    WITH    REFERENCE    TO    THE    VALIDITY    AND    CONSTRUCTION    OF 

CHARITABLE  BEQUESTS  AND  CONVEYANCES. 

By  FERDINAND  M.  WHITEFORD,  of  Lincoln's  Inn,  Barrister-at-Law. 


"The  Law  relating  to  Charities  by  F.  M. 
Whiteford  contains  a  brief  but  clear  exposition  of 
the  law  relating  to  a  class  of  bequests  in  which  the 
intentions  of  donors  are  often  frustrated  by  un- 
acquaintanre  with  the  statutory  provisions  on  the 
subject.       Derisions    in   reported   ca«es   occupy  a 


large  portion  of  the  text,  together  with  the  ex- 
planations pertinent  to  them.  The  genera!  tenor 
of  Mr.  Whiteford's  work  is  that  of  a  digest  of  Cases 
rather  than  a  treatise,  a  feature,  however,  which 
will  not  diminish  its  usefulness  for  purposes  of 
reference." — Law  Magazine  and  RrtHew. 


In  8vo,  1S72,  price  js.  6ti.,  cloth, 
AN    EPITOME    AND    ANALYSIS    OF 


SAYIGNY'S  TREATISE  ON  OBLIGATIONS  IN  ROMAN  LAW. 

By  ARCHIBALD  BROWN,  M.A. 

E1>IN\    AND  OXON.,    AND   B.C.L.   OXON.,   OF  THE  MIDDLE  TEMPLE,    BARRISTER-AT-LAW. 


"  Mr.  Archibald  Brown  deserves  the  thanks 
of  all  interested  in  the  science  of  Law,  whether 
as  a  study  or  a  practice,  for  his  edition  of 
Herr  von  Savigny's  great  work  on  '  Obligations.' 
Mr.  Brown  has  undertaken  a  double  task — the 
translation  of  his  author,  and  the  analysis  of  his 
author's  matter.  That  he  has  succeeded  in  reducing 
the  bulk  of  the  original  will  be  seen  at  a  glance  ; 
the  French  translation  consisting  of  two  volumes, 
with  some  five  hundred  pages  apiece,  as  compared 
with  Mr.  Brown's  thin  volume  of  a  hundred  and 


fifty  pages.  At  the  same  time  the  pith  of  Von 
Savigny's  matter  seems  to  be  very  successfully  pre- 
served, nothing  which  might  be  useful  to  the 
English  reader  being  apparently  omitted. 

*'  The  new  edition  of  Savigny  will,  we  hope,  he 
extensively  read  and  referred  to  by  English  lawyers. 
If  it  is  not,  it  will  not  be  the  fault  of  the  translator 
and  epitomiser.  Far  less  will  it  be  the  fault  of 
Savigny  himself,  whose  dear  definitions  and  accu- 
rate tests  are  of  great  use  to  the  legal  practitioner." 
—  Law  Journal. 


THE     ELEMENTS    OF     ROMAN     LAW. 


In  216  pages  8vo,  1875,  price  ioj.,  cloth. 
A   CONCISE   DIGEST  OF  THE 

INSTITUTES   OF   GAIUS  AND  JUSTINIAN. 

With  copious  References  arranged  in  Parallel  Columns,  also  Chronological  and 

Analytical  Tables,  Lists  0/  Laws,  ^"c,  <5ty. 

Primarily  designed  for  the  Use  of  Students  preparing  for  Examination  at 

Oxford,  Cambridge,  and  the  Inns  of  Court. 

By  SEYMOUR  F.  HARRIS,  B.C.L.,  M.A., 

OF  WORCESTER  COLLEGE,   OXFORD,   AND  THE  INNER  TEMPLE,    RARRISTSR-AT-LAW 
AUTHOR   OF   "'UNIVERSITIES   AND   LEGAL  EDUCATION." 


"  Mr,  Harris's  digest  ought  to  have  very  great  success  among  law  students  both  in  the 
Inns  of  Court  and  the  Universities,  His  book  gives  evidence  of  praiseworthy  accuracy 
and  laborious  condensation." — Law  Journal. 

41  This  book  contains  a  summary  in  English  of  the  elements  of  Roman  Law  as  contain** 
in  the  works  of  Gains  and  Justinian,  and  is  so  arranged  that  the  reader  can  at  once  sec 
what  are  the  opinions  of  either  of  these  two  writers  on  each  point.  From  the  very  exact 
and  accurate  references  to  titles  and  sections  given  he  can  at  once  refer  to  the  original 
writers.  Thf  concise  manner  in  which  Mr.  Harris  has  arranged  his  digest  will  render 
it  most  useful,  not  only  to  the  students  for  whom  it  was  originally  written,  but  also  to  those 
persons  who,  though  they  have  not  the  time  to  wade  through  the  larger  treatises  of  Po&te* 
Sanders,  Ortolan,  and  others,  yet  desire  to  obtain  some  knowledge  of  Roman  Law* n — 

OXFOKD  AND   CAMMUDGE   UNDERGRADUATES*  JOURNAL. 

"  Mr.  Harris  deserves  the  credit  of  having  produced  an  epitome  which  will  be  of  service 
to  those  numerous  students  who  have  no  time  or  sufficient  ability  to  analyse  the  Institutes 
for  themselves™—  Law  Time*. 
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In  Crown  8vo,  price  3/.  ;  or  Interleaved  for  Notes,  price  4.. 

CONTRACT    LAW. 

QUESTIONS    ON    THE    LAW    OF    CONTRACTS.       With    Noiks    to   the 
Answers.     Founded  on  "  Ansou,"  tl  Chilly,"  and  "  Pollock.* 

By  Philip  Foster  Aldred,  D.C.L.,  Hertford  College  and  Gray's  Inn  ;  late 

Examiner  for  the  University  of  Oxford. 

"This  appears  to  us  a  very  admirable  selection  of  questions,  comparing  favourably  with  the  average 
run  of  those  set  in  examinations,  and  useful  for  the  purpose  of  testing  progress." — Law  Journal. 


For  the  Preliminary  Examinations  before  Entering  into  Articles  of  Clerkship 

to  Solicitors  under  the  Solicitors  Act,  1877. 

In  a  handsome  4to  volume,  with  Map  of  the  World,  price  I  or.,  cloth, 

THE  STUDENTS'  REMINDER  &  PUPILS'  HELP 

IN  PREPARING  FOR  A  PUBLIC  EXAMINATION. 

Uy  THOMAS    MARSH, 

PRIVATE   Tl'l'OR,    Al'TIIOR    OK    AN    "  EM.LlNlI    CRAM.MXK,"   &C. 


<« 


We  welcome  this  compendium  with  great  pleasure  as  being  exactly  what  is  w.mtcd  in  this  age  of 
competitive  examinations.  It  is  evidently  the  work  of  a  master  hand,  and  could  only  lie  compiled  by  one 
thoroughly  experienced  in  the  work  of  teaching.  Mr.  Marsh  has  summarised  and  analysed  the  subjects 
required  for  the  preliminary  examinations  of  law  students,  ns  well  as  for  the  University  and  Civil  Service 
examinations.  He  has  paid  special  attention  to  mathematics,  but  the  compendium  also  includes  ancient 
and  modern  languages,  geography,  dictation,  K.c.  It  was  a  happy  idea  to  make  it  quarto  sue,  and  the 
type  and  printing  are  clear  and  legible." — Irish  Law  Times. 


Now  ready,  Second  Edition,  in  8vo,  price  21/.,  cloth, 

ENGLISH  CONSTITUTIONAL  HISTORY. 

FROM    THE    TEUTONIC   INVASION   TO    THE    PRESENT  TIME. 

5«ifinfb  a*  a  Text-book  for  ^tabenta  anb  others. 

By  T.   P.    TASWELL-LANGMEAD,   B.C.L., 

of  Lincoln's  inn,  harrisikr-a  i-i.aw,  late  titor  on  const iti  tional  law  and  legal 

history  to  the  hh'k  inns  ok  col'rt,  and  formerly  \  i.n  brian 

scholar  in  the  university  ok  oxford. 

Second  and  Enlarged  Edition,  revised  throughout,  and  in  many  parts  rewritten. 


*'  The  work  before  us  it  would  lie  hardly  possible  to  praise  too  highly.  In  style,  arrangement,  clearness, 
and  size,  it  would  be  difficult  to  find  anything  better  on  the  real  history  of  England,  the  history  of  its 
constitutional  growth  as  a  complete  story,  than  this  volume." — Boston  {U.S.)  Literary  IVprld. 

"As  it  now  stands,  we  should  find  it  hard  to  name  a  better  tcxtdiook  on  English  Constitutional 
History." — Solicitors*  Journal. 

"That  the  greatest  care  and  labour  have  been  bestowed  upon  it  is  apparent  in  every  page,  and  we  doubt 
not  that  it  will  become  a  standard  work  not  likely  soon  to  die  oul."-0.i/ord.and  Cambridge  Under- 
graduates'  Journal. 

"  As  a  text-book  for  the  lecturer  it  is  most  valuable.  It  does  not  always  observe  a  strict  chronological 
sequence,  but  brings  together  all  that  has  to  be  said  on  a  given  subject  at  the  point  when  that  subject 
happens  to  possess  a  special  importance."— Contemporary  Review. 

Mr.  Taswell-I,angmead's  compendium  of  the  rise  and  development  of  the  English  Constitution  has 

evidently  supplied  a  want The  present  Edition  is  greatly  improved.  .  .  .  We  have  no  hesitation  in 

staying  that  it  is  a  thoroughly  good  and  useful  work." — Spectator. 

"We  think  Mr.  TasweTl-l^uigmead  may  be  congratulated  upon  having  compiled  an  elementary  work  of 
conspicuous  merit." — Pall  Malt  Gazette. 

"  For  students  of  history  we  do  not  know  any  work  which  we  could  more  thoroughly  recommend." — Law 
Times. 

"  It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  history  and  law." — Globe. 

"  The  volume  on  English  Constitutional  History,  by  Mr.  Taswell-Langmead,  is  exactly  what  such  a 
history  should  be."  —Standard. 

"As  a  text-book  for  students,  we  regard  it  as  an  exceptionally  able  and  complete  work." — Law  Journal. 

"Mc  Taswell-I-angmcad  has  thoroughly  grasped  the  bearings  of  his  subject.  It  is,  however,  in  dealing 
-with  that  chief  subject  of  constitutional  history  -parliamentary  government  —that  the  work  exhibits  its 
great  superiority  over  its  rivals." — Academy. 
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IIOA-AS   FOR   LAW  STUDEXTS. 


■)DmpT  PRACTICE  OF  THE  SUPREME  COURT  OF  JUDICATURE, 

AUl^l  'land  Chancery  Divisions.     Adapted  to  the  New  Rules  of 

-IV  £1  Pi  '*  '"*      Intended  for  the  use  of  Students. 

-     (■.  By  John  Indekmaur,  Solicitor. 
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COMMON    LAW    CASES 

3TES   THEREON. 
DiNti  Cases."    By  Jons 

Michaelmas  Term,  1872). 

f  Leading  Common   LaW  Caw-.'  t,y  Mr.  Indcr- 

icu  in  r'ctiriuu-y,  187.1,  lht  «Lond  in  April,  1B71, 
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it  ice  6s.,  cloth, 
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EXAMINATION. 
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'ERKEDIATE    EXAMIMTIOK, 

:s.  Containing  a  complete  course  of 
ens  to  portions  of  (he  lx«k  which  may 
al  attention  should  he  given  ;  also  the 
he  Intermediate  Examinations  which 
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'  f°r  Ihe   use    of  Law  Students. 
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Sixth  Edition,  in  8vo,  1882,  price  25*.,  cloth, 

THE   PRINCIPLES  OF  EQUITY. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

1 

By    EDMUND    H.    T.    SNELL, 

*       OF  THEN  MIDDLE  TEMPLE,   BARRISTER-AT-LAW. 

SIXTH  EDITION. 
TO   WHICH    IS   ADDED 

AN    EPITOME   OF   THE   EQUITY    PRACTICE. 

THIRD    EDITION. 

By  ARCHIBALD  BROWN,  M.A.,  Edin.  &  Oxon.,  &  B.C.L.  Oxon., 

OF   THE  MIDDLE  TEMPLE,    BARRISTER-AT-LAW  ;    AUTHOR  OF    UA   NEW  LAW  DICTIONARY," 
"AN   ANALYSIS  OF  SAVIGKY  ON  OBLIGATIONS,"   AND  THE   "LAW   OF   FIXTURES." 


REVIEWS. 

11  On  the  whole  we  are  convinced  that  the  Sixth  Edition  of  Snell's  Equity  is  destined  to  be  as  highly 
thought  of  as  its  predecessors,  as  it  is,  in  our  opinion,  out  and  out  the  best  work  on  the  subject  with  which 
it  deals." — Gibsons  Law  Notts. 

"  Rarely  has  a  text-book  attained  more  complete  and  rapid  success  than  Snell's  '  Principles  of  Equity/ 
of  which  a  fifth  edition  has  just  been  issued." — Law  Times. 

"  Seldom  does  it  happen  that  ^t  work  secures  so  great  a  reputation  as  this  book,  and  to  Mr.  Brown  is 

due  the  credit  of  keeping  it  up  with  the  times It  is  certainly  the  most  comprehea<uve  as  well  as 

the  best  work  on  Equity  Jurisprudence  in  existence." — Oxford  and  Cambridge  Undergraduates'  Journal. 

"  The  changes  introduced  by  the  Judicature  Acts  have  been  well  and  fully  explained  by  the  present 
edition  of  Mr.  Snell's  treatise,  and  everything  necessary  in  the  way  of  revision  has  been  conscientiously 
accomplished.  We  perceive  the  fruitful  impress  of  the  *  amending:  hand'  in  every  page;  the  results  of 
the  decisions  under  the  new  system  have  been  carefully  explained,  and  engrafted  into  the  original  text  ; 
and  in  a  word,  Snell's  work,  as  edited  by  Mr.  Brown,  has  proved  the  fallacy  of  Bentham's  description  of 
Equity  as  '  that  capricious  and  inconsistent  mistress  of  our  fortunes,  whose  features  no  one  is  able  to 
delineate.'  "—Irish  Law  Times. 


"  We  know  of  no  better  introduction  to  the  Principles  of  Equity™ — 
Canada  Law  Journal. 

"  Within  the  ten  years  which  have  elapsed  since  the  appearance  of  the  first  edition  of  this  work,  its 
reputation  has  steadily  increased,  and  it  has  long  since  been  recognised  by  students,  tutors,  and  practitioners 
as  the  best  elementary  treatise  on  the  important  and  difficult  branch  of  the  law  which  forms  its  subject.'* 
— Law  Magazine  and  Review. 


In  Crown  8vo,  price  2s.  6d.t  sewed. 

QUESTIONS    ON    EQUITY. 

FOR    STUDENTS    PREPARING    FOR    EXAMINATION, 

FOUNDED  ON 

SNELL'S  "PRINCIPLES  OF  EQUITY," 
By  W.   T.   WAITE, 

BARRISTER-AT-LAW,   HOLT  SCHOLAR  OF  THE   HONOURABLE  SOCIETY  OF  GRAY'S    IKK. 
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Second  Edition,  in  one  volume,  8vo,  price  i&r.  cloth, 

PRINCIPLES   OF    CONVEYANCING. 

AN  ELEMENTARY  WORK  FOR   THE   USE  OF  STUDENTS. 

By  HENRY  C.    DEANE, 

of  Lincoln's  inn,  barrister- at-law,  sometime  lecttrer  to  the  incorporated  law  society 

of  the  united  kingdom. 

"We  hope  to  see  this  book,  like  Snellys  Equity,  a  standard  class-book  in  all  Law  Schools 
when  English  law  is  taught." — Canada  Law  Journal. 

"  We  like  the  work,  it  Is  well  written  and  is  an  |        "  In  the  parts  which  have  been  re-written,  Mr. 

excellent  student's  book,  and  being  only  just  pub-  |    Deanehas  preserved  the  same  pleasant  style  marked 

lished,  it  has  the  great  advantage  of  having  in  it  all  by  simplicity  and  lucidity  which  distinguished  his 

the  recent  important  enactments  relating  to  convey-  first  edition.     After 'Williams  on  Real  Property,' 

ancing.     It  possesses  also  an  excellent  index." —  there  is  no  book  which   we  should  so  strongly 

Law  Students  Journal.                                         ^  |    recommend  to  the  student  entering  upon  Real  Pro- 

"  Will  be  found  of  great  use  to  students  entering  |    pcrty  Law  as  Mr.  Deane's  '  Principles  of  Convey  - 

upon  the  difficulties  of  Real  Property  Law.     It  has  j    ancing,'  and  the  high  character  which  the   iir«t 

an  unusually  exhaustive  index  covering  some  fifty  edition  attained  has  been  fully  kept  up  in  this 

pages." — Law  Times.  \    second." — Law  Journal. 


Second  Edition,  in  8vo,  price  tos.  6</.,  cloth, 

A    SUMMARY    OF    THE 

LAW  &  PRACTICE  IN  ADMIRALTY. 

FOR    THE    USE    OF  STUDENTS. 

By   EUSTACE  SMITH, 

OF  THE  INNER  TEMPLE  J  AUTHOR  OF    "a  SIMMARY  OF  COMPANY  LAW." 

"The  book  is  well  arranged,  and  forms  a  good  introduction  to  the  subject." — Solicitors  Journal. 
"  It  is  however,  in  our  opinion,  a  well  and  carefully  written  little  work,  and  should  be  in  the  hands  of 
every  student  who  is  taking  up  Admiralty  Law  at  the  Final." — Law  Students'  Journal. 


Second  Edition,  in  8vo,  price  7-r.,  cloth, 
A   SUMMARY   OF   THE 

LAW  AND  PRACTICE  IN  THE  ECCLESIASTICAL  COURTS. 

FOR    THE    USE    OF  STUDENTS. 
By   EUSTACE  SMITH, 

OF  THE  INNER  TEMPLE  J  AUTHOR  OF    "  A  SUMMARY  OF  COMPANY  LAW,*'  AND    "A   SUMMARY  OP 

THE  LAW   AND   PRACTICE  IN   ADMIRALTY." 

"  His  object  has  been,  as  he  tells  us  in  his  preface,  to  give  the  student  and  general  reader  a  fair  outline 
of  the  scope  and  extent  of  ecclesiastical  law,  of  the  principles  on  which  it  is  founded,  of  the  Courts  by 
which  it  is  enforced,  and  the  procedure  by  which  these  Courts  are  regulated.  We  think  the  book  well 
fulfils  its  object.  Its  value  is  much  enhanced  by  a  profuse  citation  of  authorities  for  the  propositions 
contained  in  it." — Bar  Examination  Journal. 

Second  Edition,  in  8vo,  price  7s.,  cloth, 

AN  EPITOME  OF  THE  LAWS  OF  PROBATE  AND  DIVORCE, 

FOR  THE  USE  OF  STUDENTS  FOR  HONOURS  EXAMINATION. 
By   J.    CARTER    HARRISON,    Solicitor. 

"  The  work  is  considerably  enlarged,  and  we  think  improved,  and  will  be  found  of  great  assistance  to 
students." — Law  Students'  Journal.  • 
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Third  Edition.     In  one  volume,  8vo,  price  2<xr.,  cloth, 

PRINCIPLES  OF  THE  COMMON  LAI 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

THIRD    EDITIOX. 


By  JOHN   INDERMAUR,  Solicitor, 

AUTHOR   OF    "A    MAM'AL  OF  THE   PRACTICE   OF   THE   SUPREME    COIRT 
"  EPITOMES  OF   LEADING   CASES,"   AM)   OTHER    WORKS. 


"The  present  edition  of  this  elementary  treatise  has  been  in  general  edited  with  pni* 
worthy  care.  The  provisions  of  the  statutes  affecting  the  subjects  discussed,  which  hs-- 
been  passed  since  the  publication  of  the  last  edition,  are  clearly  summarised,  and  the  et..: 
of  the  leading  cases  is  generally  very  well  given.  In  the  difficult  task  of  selecting  lz. 
distinguishing  principle  from  detail,  Mr.  Indermaur  has  been  very  successful  ;  the  leacL% 
principles  are  clearly  brought  out,  and  very  judiciously  illustrated." — Solicitors'  Joum±. 

**  The  work  is  acknowledged  to  be  one  of  the  best  written  and  most  useful  elemeBtir 
works  for  Law  Students  that  has  been  published." — Law  Times. 

"  The  praise  which  we  were  enabled  to  bestow  upon  Mr.  Indermaur's  very  useful  c»o 
pilation  on  its  first  appearance  has  been  justified  by  a  demand  for  a  second  edition.'"  - 
Laiv  Magazine. 

"  We  were  able,  four  years  ago,  to  praise  the  first  edition  of  Mr.  Indermaur's  book  a- 
likely  to  be  of  use  to  students  in  acquiring  the  elements  of  the  law  of  torts  and  contract 
The  second  edition  maintains  the  character  of  the  book." — Law  Journal. 

"  Mr.  Indermaur  renders  even  law  light  reading.  He  not  only  possesses  the  facultv 
of  judicious  selection,  but  of  lucid  exposition  and  felicitous  illustration.  And  while  hi* 
works  are  all  thus  characterised,  his  *  Principles  of  the  Common  Law  *  especially  dispte 
those  features.  That  it  has  already  reached  a  second  edition,  testifies  that  our  estimate < 
the  work  on  its  first  appearance  was  not  unduly  favourable,  highly  as  we  then  signifio 
approval ;  nor  needs  it  that  we  should  add  anything  to  that  estimate  in  reference  to  d.t. 
general  scope  and  execution  of  the  work.  It  only  remains  to  say,  that  the  present  edn>  r 
evinces  that  every  care  has  been  taken  to  insure  thorough  accuracy,  while  including  z\\ 
the  modifications  in  the  law  that  have  taken  place  since  the  original  publication  ;  and  tha' 
the  references  to  the  Irish  decisions  which  have  been  now  introduced  are  calculated  i  • 
render  the  work  of  greater  utility  to  practitioners  and  students,  both  English  and  Irish." 
— Irish  Law  Times. 

"This  work,  (he  author  tells  us  in  his  Preface,  is  written  mainly  with  a  xricw  to  /'',• 
examinations  of  the  Incorporated  Law  Society  ;  but  we  think  it  is  likely  to  attain  a  wider 
usefulness.  It  seems,  so  far  as  we  can  judge  from  the  parts  we  have  examined,  to  Ik  j 
careful  and  clear  outline  of  the  principles  of  the  common  law.  It  is  very  readable  ;  an.i 
not  only  students,  but  many  practitioners  and  the  public  might  benefit  by  a  perusal  of  id 
pages" — Solicitors'  Journal. 
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Third  Edition,  in  8vo,  price  I2j.,  cloth, 

1  MANUAL  OF  THE  PRACTICE  OF  THE  SUPREME  COURT  OF  JUDICATURE, 

In  tjte  Queen's  Bench  and  Chancery  Divisions.     Adapted  to  the  New  Rules  of 
Practice,  1 883.      Intended  for  the  use  of  Students. 

By  John  Indermaur,  Solicitor. 

"The  second  edition  has  followed  quickly  upon  the  first,  which  was  published  in  1878.  This  fact  affords 
good  evidence  that  the  book  has  been  found  useful.  It  contains  sufficient  information  to  enable  the 
student  who  masters  the  contents  to  turn  to  the  standard  works  on  practice  with  advantage."—  Law  Times. 

"  This  is  a  very  useful  student's  book.  It  is  clearly  written,  and  gives  such  information  as  the  student 
requires,  without  bewildering  him  with  details.  The  portion  relating  to  the  Chancery  Division  forms  an 
excellent  introduction  to  the  elements  of  the  practice,  and  may  be  advantageously  used,  not  only  by 
articled  clerks,  but  also  by  pupils  entering  the  chambers  of  equity  draftsmen."-  -Solicitors'  Journal. 

Fifth  Edition,  in  8vo,  price  6j.,  cloth, 

AN    EPITOME   OF  LEADING    COMMON    LAW    CASES; 

WITH  SOME  SHORT  NOTES  THEREON. 

Chiefly  intended  as  a  Guide  to  •'  Smith's  Leading  Cases."    By  John  Indermaur, 
Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 

"We  have  received  the  third  edition  of  the  '  Epitome  of  Leading  Common  Law  Cases,'  by  Mr.  Inder- 
maur, Solicitor.  The  first  edition  of  this  work  was  published  in  February,  1873,  the  second  in  April,  1874, 
and  now  we  have  a  third  edition  dated  September,  1875.  No  better  proof  of  the  value  of  this  book  can  be 
furnished  than  the  fact  that  in  less  than  three  years  it  ha*  reached  a  third  edition." — Law  Journal. 

Fifth  Edition,  in  8vo,  price  6s.,  cloth, 

AN  EPITOME  OF  LEADING  CONVEYANCING  AND  EQUITY  CASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 

By  John  Indermaur,   Solicitor,   Author  of  "An  Epitome  of  Leading 

Common  Law  Cases. " 

"We  have  received  the  second  edition  of  Mr.  Indermaur's  very  useful  Epitome  of  Leading  Convey- 
ancing  and  Equity  Cases.    The  work  is  very  well  done." — Law  'limes. 

"The  Epitome  well  deserves  the  continued  patronage  of  the  class — Students— for  whom  it  is  especially 
intended.     Mr.  Indermaur  will  soon  be  known  as  the  '  Students'  Friend.*  "—Canada  Law  Journal. 

Fourth  Edition,  in  8vo,  price  5-f.  6V/.,  cloth, 

SELF-PREPARATION  FOR  THE  FINAL  EXAMINATION. 

CONTAINING    A    COMPLETE    COURSE    OF    STUDY,    WITH   STATUTES, 

CASES  AND   QUESTIONS; 

And  intended  for  the  use  of  those  Articled  Clerks  who  read  by  themselves. 

By  John  Indermaur,  Solicitor. 

"In  this  edition  Mr.  Indermaur  extends  his  counsels  to  the  whole  period  from  the  intermediate 
examination. to  the  final.  His  advice  is  practical  and  sensible  :  and  if  the  course  of  study  he  recommends 
is  intelligently  followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowledge  more  than  sufficient 
to  carry  him  through  the  final  examination." — Solicitors*  Journal. 

"  This  book  contains  recommendations  as  to  how  a  complete  course  of  study  for  the  above  examination 
should  be  carried  out,  with  reference  to  the  particular  books  to  be  read  seriatim.  We  need  only  remark 
that  it  is  essential  for  a  student  to  be  set  on  the  right  track  in  his  reading,  and  that  anyone  of  ordinary 
ability,  who  follows  the  course  set  out  by  Mr.  Indermaur,  ought  to  pass  with  great  credit." — Law  Journal. 


Third  Edition,  in  8vo,  price 


cloth, 


SELF  -  PREPARATION   FOR  THE   INTERMEDIATE    EXAMINATION, 

As  it  at  present  exists  on  Stephen's  Commentaries.  Containing  a  complete  course  of 
Study,  with  Statutes,  Questions,  and  Advice  as  to  portions  of  the  book  which  may 
be  omitted,  and  of  portions  to  which  special  attention  should  be  given  ;  also  the 
whole  of  the  Questions  and  Answers  at  the  Intermediate  Examinations  which 
have  at  present  been  held  on  Stephen's  Commentaries,  and  intended  for  the  use  of 
all  Articled  Clerks  who  have  not  yet  passed  the  Intermediate  Examination.  By 
John  Indermaur,  Author  of  "  Principles  of  Common  Law,"  and  other  works. 


In  8vo,  1875,  P"ce  6j.,  cloth, 

THE    STUDENTS'    GUIDE    TO    THE    JUDICATURE    ACTS, 

AND  THE  RULES  THEREUNDER: 
Being  a  book  of  Questions  and  Answers  intended  for  the  use   of  Law  Students. 

By  John  Indermaur,  Solicitor. 
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Second  Edition.     In  8vo,  price  26s.,  cloth, 

A    NEW    LAW    DICTIONARY, 

AND    INSTITUTE    OF    THE    WHOLE    LAW  ; 

EMBRACING    FRENCH    AND    LATIN    TERMS   AND    REFERENCES    TO    THE 

AUTHORITIES,  CASES,  AND    STATUTES. 

SECOND  EDITION,  revised  throughout,  and  considerably  enlarged. 

By    ARCHIBALD    BROWN, 

M.A.  EDIN.  AND  OXON.,  AND  B.C.L.  OXON.,  OF   THE   MIDDLE  TEMPLE,  BARRISTER-AT-LAW  ;    AITWI   'V 
THE    "LAW   OF    FIXTURES,"    "ANALYSIS  OF  SAVIGNY'S  OBLIGATIONS   IN   ROMAN    LA W,**    tTC 


Reviews  of  the  Second  Edition. 

11  So  far  as  we  have  beat  able  to  examine  the  work,  it  seems  to  have  been  most  careU^. 
and  accurately  executed,  the  present  Edition,  besides  containing  much  nciv  matter,  haz.; 
been  thoroughly  revised  in  consequence  of  the  recent  changes  in  the  law  ;  and  w*  kasx  w 
doubt  whatever  that  it  will  be  found  extremely  useful,  not  only  to  students  and  prartitwtur.^ 
but  to  public  men,  and  men  of  letters." — Irish  Law  Times. 

"  Mr.  Broitm  has  revised  his  Dictionary,  and  adapted  it  to  the  changes  effected  by  t-' 
Judicature  Acts,  and  it  now  constitutes  a  very  useful  work  to  put  into  the  hands  ef&~j 
student  or  articled  clerk,  and  a  work  which  the  practitioner will find  of value  for  reference.  ~ 
— Solicitors'  Journal. 

"//  will  prove  a  reliable  guide  to  law  students,  ami  a  handy  book  of  reference  /« r 
practitioners. " — Law  T  i  m  es  . 


In  Royal  8vo.,  price  $s.,  cloth, 

ANALYTICAL  TABLES 


OF 


THE   LAW   OF   REAL  PROPERTY; 

Drawn  up  chiefly  from  STEPHEN'S  BLACKSTONE,  with  Notes. 
By  C.  J.  TARRING,  of  the  Inner  Temple,  Barrister-at-Law. 


Table     I.    Tenures. 

f,       II.     Estates,    according    to    quantity    of 

Tenants'  Interest. 
,,     III.     Estates,  according    to   the    time    at 

which  the  Interest  is  to  be  enjoyed. 
»,      IV.     Estates,  according  to  the  number  and 

connection  of  the  Tenant*. 


CONTENTS. 

Table       V.    Uses, 


„  VI.    Acquisition  of   Estate*   in  land  d 

freehold  tenure. 

„        VII.     Incorporeal  Hereditaments. 

,,      VIII.     Incorporeal  Hereditament*, 


"  Will  supply  the  law  student  with  help  of  a  kind  found  very  generally  useful.  The  tables,  vthich  a^ 
based  on  Stephen's  Blackstone,  have  gone  through  the  practical  test  of  being  employed  as  aids  to  ck 
mental  arrangement  of  the  knowledge  of  the  subject  required  for  examinations,  and  will  no  doubt  be  apart  - 
ciated  by  the  large  and  increasing  classes  whose  requirements  they  are  intended  to  meet." — Cmo  Magazine 

"Great  care  and  considerable  skill  have  been  shown  in  the  compilation  of  these  tables,  which  will  t* 
found  of  much  service  to  students  of  the  Law  of  Real  Property."— Law  Times. 
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Third  Edition,  in  8vo,  price  20*.,  cloth, 

PRINCIPLES  OF  THE  CRIMINAL  LAW. 

INTENDED   AS   A   LUCID   EXPOSITION    OF   THE   SUBJECT    FOR   THE   USE 

OF   STUDENTS   AND   THE   PROFESSION. 

By    SEYMOUR    F.    HARRIS,   B.C.L.,   M.A.    (Oxon.), 

AUTHOR  OF   "A  CONCISE  DIGEST  OF  THE  INSTITUTES  OF  GAIUS  AND  Jl'STINIAX." 

1 

SECOND   EDITION 

Revised  by  the  Author  and  AVIET  AGABEG, 


OF  THE  INNER  TKMI'LE,  UARKISTER-AT-LAW. 


REVIEWS. 

M  The.  favourable  opinion  we  expressed  of  the  first  edition  of  this  work  appears  to  have 
been  justified  by  the  reception  it  has  met  with.  Looking  through  this  new  Edition,  we  see 
no  reason  to  modify  the  praise  we  bestowed  on  the  former  Edition.  The  recent  cases  have 
been  added  and  the  provisions  of  the  Summary  Jurisdiction  Act  are  noticed  in  the  chapter 
relating  to  Summary  Convictions.  The  book  is  one  of  the  best  manuals  of  Criminal  Law 
for  the  student" — Solicitors'  Journal. 

"  There  is  no  lack  of  Works  on  Criminal  Law,  but  there  was  room  for  such  a  useful 
handbook  of  Principles  as  Mr.  Seymour  Harris  has  supplied.  Accustomed,  by  his  previous 
labours,  to  the  task  of  analysing  the  law,  Mr.  Harris  has  brought  to  bear  upon  his  present 
work  qualifications  well  adapted  to  secure  the  successful  accomplishment  of  the  object  which 
he  had  set  before  him.  That  object  is  not  an  ambitious  one,  for  it  does  not  pretend  to  soar 
above  utility  to  the  young  practitioner  and  the  student.  For  both  these  classes,  and  for  the 
yet  wider  class  who  may  require  a  book  of  reference  on  the  subject,  Mr.  Harris  has  produced 
a  clear  and  convenient  Epitome  of  the  Laic.  A  noticeable  feature  of  Mr.  Harris's  work, 
which  is  likely  to  prove  of  assistance  both  to  the  practitioner  and  the  student,  consists  of  a 
Table  of  Offences,  with  their  legal  character,  their  punishment,  and  the  statute  under  which 
it  is  inflicted,  together  with  a  reference  to  the  pages  where  a  Statement  of  the  Law  will  be 
found.  —  Law  Magazine  and  Review. 

"This  work  purports  to  contain  'a  concise  exposition  of  the  nature  of  crime,  the  various  offences  punish- 
able by  the  English  law,  the  law  of  criminal  procedure,  and  the  law  of  summary  convictions,'  with  tables 
of  offences,  punishments,  and  statutes.  The  work  is  divided  into  four  books.  Book  I.  treats  of  crime,  its 
divisions  and  essentials ;  of  persons  capable  of  committing  crimes ;  and  of  principals  and  accessories. 
Book  II.  deals  with  offences  of  a  public  nature  ;  offences  against  private  persons  ;  and  offences  against  the 
property  of  individuals.  Each  crime  is  discussed  in  its  turn,  with  as  much  brevity  as  could  well  be  used 
consistently  with  a  proper  explanation  of  the  jc^al  characteristics  of  the  several  offences.  Book  III. 
explains  criminal  procedure,  including  the  jurisdiction  of  Courts,  and  the  various  steps  in  the  apprehension 
and  trial  of  criminals  from  arrest  to  punishment.  This  part  of  the  work  is  extremely  well  done,  the 
description  of  the  trial  being  excellent,  and  thoroughly  calculated  to  impress  the  "mind  of  the  uninitiated. 
Book  IV.  contains  a  short  sketch  of  '  summary  convictions  before  magistrates  out  of  cjuarter  sessions.'  The 
table  of  offences  at  the  end  of  the  volume  is  most  useful,  and  there  is  a  very  full  index.  Altogether  we 
must  congratulate  Mr.  Harris  on  his  adventure." — Law  Journai. 

"Mr.  Harris  has  undertaken  a  work,  in  our  opinion,  so  much  needed  that  he  might 
diminish  its  bulk  in  the  next  edition  by  obliterating  the  apologetic  preface.  The  appearance 
of  his  volume  is  as  well  timed  as  its  execution  is  satisfactory.  The  author  has  shovvn  an 
ability  of  omission  which  is  a  good  test  of  skill,  ami  from  the  overwhelming  mass  of  the 
criminal  law  he  has  discreetly  selected  just  so  much  only  as  a  learner  needs  to  kn&iu,  and 
has  presented  it  in  terms  which  render  it  capable  of  being  easily  taken  into  the  mind.  The 
first  half  of  the  volume  is  devoted  to  indictable  offences,  which  are  defined  and  explained  in 
succinct  terms  ;  the  second  half  treats  of  the  prevention  of  offences^  the  courts  of  criminal 
jurisdiction,  arrest,  preliminary  proceedings  before  magistrates,  and  modes  of  prosecuting 
and  trial ;  atui  a  brief  epitome  of  the  latvs  of  evidence,  proceedings  after  trial,  and  summary 
convictions,  ivith  a  table  of  offences,  complete  the  book.  The  part  on  procedure  will  be 
found  particularly  useful.  Fnv  young  counsel,  on  their  first  appearance  at  sessions,  have 
more  than  a  loose  and  general  notion  of  the  manner  in  which  a  trial  is  cotiducted,  and  often 
commit  blunders  which,  although  trifling  in  kind,  are  nevertheless  seriously  discouraging 
and  annoying  to  themselves  at  the  outset  of  their  career.  From  even  such  a  blunder  as  that 
of  mistaking  the  order  in  which  the  speeches  are  made  and  witnesses  examined  they  may 
be  saved  by  the  table  of  instructions  given  htre." — Solicitors'  Journal. 
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Now  Ready,  in  121110,  price  y.  6</.,  cloth, 

A  CONCISE  TREATISE  ON  THE  LAW  OF  BILLS  OF  SALE, 

FOR  THE  USE  OF  LAWYERS,  L.\\\   STUDENTS,  &  THE  PUBLIC.  \ 

Embracing  the  Acts  of  1878  and  1882.     Part  I.— Of  Bills  of  Sale  generally.     Part  II.—  1 

Of  the  Execution,  Attestation,  and  Registration  of  Bills  of  Sale  and  satisfaction  ! 
thereof.     Part  III.— Of  the  Effects  of  Bills  of  Sale  as  against  Creditors.     Part  IV. 

— Of  Seizing  under,  and  Enforcing  Bills  of  Sale.     Appendix,  Forms,  Acts,  &c  | 

By  John  Indermauk,  Solicitor.  i 

"  The  object  of  the  book  is  thoroughly  practical.    Those  who  want  to  be  told  exactly  what  to  do  and    | 
where  to  go  when  they  are  registering  a  bill  of  sale  will  find  the  necessary  information  in  this  little  book." 
— Law  Journal. 


Now  ready,  in  8vo,  price  2s.  6d.t  cloth, 

A  COLLECTION  OF  LATIN   MAXIMS, 

LITERALLY  TRANSLATED. 
INTENDED  FOR  THE  USE  OF  STUDENTS  FOR  ALL  LEGAL  EXAMINATIONS, 

"  The  book  seems  admirably  adapted  as  a  book  of  reference  for  students  who  come  across  a  Latin  maxim 
in  their  reading." — Law  Journal. 

"The  collection  before  us  is  not  pretentious,  and  disarms  criticism  by  its  simplicity  and  general 
correctness.  Students  would  do  well,  early  in  their  studies,  to  commit  these  maxims  to  memory,  and 
subsequent  reading  will  often  be  systematized  and  more  easily  remembered." — Canada  Law  Journal. 


In  one  volume,  8vo,  price  9*. ,  cloth, 

LEADING  STATUTES  SUMMARISED, 

FOR    THE    USE    OF    STUDENTS. 
By  ERNEST  C.  THOMAS, 


,»,. 


BACON  SCHOLAR  OF  TMK  HON.  SOCIETY  OF  GRAY  S  INK,  LATE  SCHOLAR  OF  TRINtTY  COLLEGE,  OXFORD; 
AUTHOR  OF  "  LEADING  CASKS  IN  CONSTITUTIONAL  LAW  BRIEFLY  STATED.** 

"  Will  doubtless  prove  of  much  use  to  students,  for  whom  it  is  intended.  .  .  .  Any  student  who,  with 
this  brief  summary  as  a  guide,  carefully  studies  the  enactments  themselves  in  the  Revised  Edition  of  the 
Statutes,  cannot  fail  to  gain  a  very  considerable  acquaintance  with  every  branch  of  English  lav." — Law 
Magazine. 


Second  Edition,  in  8vo,  in  preparation. 

LEADING  CASES   IN   CONSTITUTIONAL   LAW 

Briefly  Stated,  with  Introduction,  Excursuses,  and  Notes. 

By  ERNEST  C.  THOMAS, 

BACON  SCHOLAR  OF  THE  HON.  SOCIETY  OF  GRAY'S  INN,  LATE  SCHOLAR  Oh  TKIMTY  COLLEGE,  OXFORD. 

r 

44  Mr.  £.  C.  Thomas  has  put  together  in  a  slim  octavo  a  digest  of  the  principal  canes  illustrating  Con- 
stitutional Law,  that  is  to  say,  all  questions  as  to  the  rights  or  authority  of  the  Crown  or  persons  under  it, 
as  regards  not  merely  the  constitution  and  structure  given  to  the  governing  body,  but  also  the  mode  in 
which  the  sovereign  power  is  to  be  exercised.  In  an  introductory  essay  Mr.  Thomas  gives  a  very  dear  and 
intelligent  survey  of  the  general  functions  of  the  Executive,  and  the  principles  by  which  they  are  regulated  ; 
and  then  follows  a  summary  of  leading  cases." — Saturday  Review. 

"Mr.  Thomas  gives  a  sensible  introduction  and  a  brief  epitome  of  the  familiar  leading  cases." — Lmst 
Times. 


1 

In  8vo,  price  SV.,  cloth, 

AN   EPITOME   OF  HINDU   LAW  CASES.    With' 

Short  Notes  thereon.  And  Introductory  Chapters  on  Sources  of  Law,  Marriage,  j 
Adoption,  Partition,  and  Succession.  By  Wii.j.iam  M.  P.  COUHLAN,  Botnr*y  ' 
Civil  Service,  late  Judge  and  Sessions.  Judge  of  Tanna.  ' 
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HAYNES,    BELL     YARD,    TEMPLE   BAR. 


29 


In  a  neat  Pocket  Volume,  crown  8vo,  price  iar.  67/.,  cloth, 

THE  BANKRUPTCY  ACT,  1883, 

."mi  Notes  explaining   its  operation,  and  shewing  wherein  it  differs 

frcm  the  Bankruptcy  Act,  1869; 

'he  BANKRUPTCY  RULES  and  FORMS,  1883  ;   The  Debtors  Act,  1869,  so 
far  as  applicable  to  bankruptcy  matters,  with   rules   and  forms 
thereunder;  the  Bills  of  Sale  Acts,  1878  and  1882; 

loan!  of  Trade  Circulars  and  Forms,  and  List  of  Official  Receivers  ;  Scale  of  Costs, 
Fees,  and  Percentages;  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  and 
a  Copious  Index. 

E3v  WILLIAM  HAZL1TT,  Esq.,    and  RICHARD  RINGWOOD,  M.A., 


SENIOR    KKGLsTKAR    IN    BANKRUPTCY, 


OK  THE    MIDDLE   TEMPLE,    VM}  ,    BAKKJ-.  TEK-AT-LAW. 


EUROPEAN    ARBITRATION. 


Part  I.,  price  Js.  &/.,  sewed, 

LORD    WESTBURY'S    DECISIONS, 

Reported  by  FRANCIS  S.  REILLY, 

OF   LINCOLN'S   INN,  BAKRISTKR-AT-LAW. 


ALBERT    ARBITRATION. 
Parts  I.,  II.,  and  III.,  price  25J.,  sewed, 

LORD    CAIRNS'S    DECISIONS. 

Reported   by   FRANCIS  S.  REILLY, 

of  Lincoln's  inn,  harristfr-at-i.aw. 


In  8vo,  price  21s.,  cloth, 
A  TREATISE  ON 

THE   STATUTES   OF   ELIZABETH   AGAINST 
FRAUDULENT  CONVEYANCES. 

The  Bills  of  Sale  Registration  Acts  and  the  Law  of  Voluntary 

Dispositions  of  Property  generally. 

By  H.  W.  MAY,  B.A.  (Ch.  Ch.  Oxford), 

and  of  Lincoln's  inn,  barristkr-at-law. 


"This  treatise  has  not  been  published  before  it 
was   wanted.    The  statutes  of  Elizabeth  against 
fraudulent  conveyances  have  now  been  in  force  for 
more   than  three  hundred    years.     The  decisions 
under  them  are  legion  in  number,  and  not  at  all 
limes  consistent  with  each  other.     An  attempt  lo 
reduce  the  mass  of  decisions  into  something  like 
-hape,  and   the  exposition  of  legal  principles  in- 
volved in  the  decisions,  under  any  circumstances, 
must  have  been  a  work  of  great  labour,  and  we  are 
pleased  to  observe  that  in  the  book  before  us  there 
lias  been  a  combination  of  unusual  labour  with  con* 
;iderable  professional  skill.  .  .  .  We  cannot  con- 
1  hide  our  notice  of  this  work  without  saying  that  it 
reflects  great  credit  on  the  publishers  as  well  as  the 
author.    The  facilities  afforded  by  Messrs.  Stevens 
and  Haynes  for  the  publication  of  treatises  by  rising 
men  in  our  profession  are  deserving  of  all  praise. 
Wc  feel  assured  that  they  do  not  lightly  lend  their 
aid  to  works  presented  for  publication,  and  that  in 
.  ^sequence  publication  by  such  a  firm  Is  to  some 
extent  a  guarantee    of  the    value    of   the  work 
|..t» Mished." — Canada  Law  Journal. 


"  Examining  Mr.  May's  book,  we  find  it  con- 
structed with  an  intelligence  and  precision  which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  The 
subject  Ls  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  clearly  as  it  could 
be.  ...  On  the  whole,  he  has  produced  a  very 
useful  book  of  an  exceptionally  scientific  character." 
— Solicitors'  Journal. 

"The  subject  and  the  work  are  both  very  good. 
The  former  is  well  chosen,  new,  and  interesting  ; 
the  latter  has  the  quality  which  always  distin- 
guishes original  research  from  borrowed  labours." 
— A  merican  Law  Review. 

"We  are  happy  to  welcome  his  (Mr.  May's)  work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  description  of  his  labours, 
'  that  no  pains  have  been  spared  to  make  the  book 
as  concise  and  practical  as  possible,  without  doing 
so  at  the  expense  of  perspicuity,  or  by  the  omission 
of  any  important  points.'  " — Law  Times. 
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In  one  volume,  8vo,  price  251.,  cloth, 

AN   ESSAY  ON 

THE  RIGHTS  OF  THE  CROWN 

AND  THE  PRIVILEGES  OF  THE  SUBJECT 

IN    THE    SEA   SHORES   OF  THE    REALM. 
By    ROBERT    GREAM    HALL, 

of  Lincoln's  inn,  darrister-at-law. 

SECOND    EDITION. 

Revised  and  Corrected,  together  with  extensive  Annotations, 

and  References  to  the  later  Authorities  in  England, 

Scotland,  Ireland,  and  the  United  States. 

By  RICHARD  LOVELAND  LOVELAND, 

OF  THE  INNER  TEMl'LE,     BARRISTER- AT-LAW. 


"This  is  an  interesting  and  valuable  book.  It 
treats  of  one  of  those  obscure  branches  of  the  law 
which  there  is  no  great  inducement  for  a  legal 
writer  to  take  up.  ....  Mr.  Hall,  whose  first 
edition  was  issued  in  1830,  was  a  writerof  consider- 
able power  and  method.  Mr.  Loveland's  editing 
reflects  the  valuable  qualities  of  the  '  Essay'  itself. 
He  has  done  his  work  without  pretension,  but  in  a 
solid  and  efficient  manner.  The  '  Summary  of  Con- 
tents'  gives  an  admirable  epitome  of  the  chief 
points  discussed  in  the  *  Essay,'  and  indeed,  in 
some  twenty  propositions,  supplies  a  useful  outline 
of  the  whole  law.  Recent  cases  are  noted  at  the 
foot  of  each  page  with  great  care  and  accuracy, 
while  an  Appendix  contains  much  valuable  matter ; 
including  Lord  Hale's  treatise  De  Jure  Maris, 
about  which  there  has  been  so  much  controversy, 
and  Serjeant  Merewether's  learned  argument  on 
the  rights  in  the  river  Thames.  The  book  will,  we 
think,  take  its  place  as  the  modern  authority  on  the 
subject." — Law  Journal. 

"  The  treatise,  as  originally  published,  was  one  of 
considerable  value,  and  has  ever  since  been  quoted 
as  a  standard  authority.  But  as  time  passed,  and 
cases  accumulated,  its  value  diminished,  as  it  was 


necessary  to  supplement  it  so  largely  by  reference 
to  cases  since  decided.  A  tempting  opportunity 
was,  therefore,  offered  to  an  intelligent  editor  to 
supply  this  defect  in  the  work,  and  Mr.  Loveland 
has  seized  it,  and  proved  his  capacity  in  a  very 
marked  manner.  As  very  good  specimens  of  anno- 
tation, showing  clear  judgment  in  selection,  we  may 
refer  to  the  subject  of  alluvion  at  page  109,  and  the 
rights  of  fishery  at  page  50.  At  the  latter  place  he 
begins  his  notes  by  stating  under  what  expression? 
a  *  several  fishery '  has  been  held  to  pass,  proceed- 
ing subsequently  to  the  evidence  which  is  sufficient 
to  support  a  claim  to  ownership  of  a  fishery.  The 
important  question  under  what  circumstance* 
property  can  be  acquired  in  the  soil  between  high 
and  low  water  mark  is  lucidly  discussed  at  page  77, 
whilst  at  page  81  we  find  a  pregnant  note  on  the 
property  of  a  grantee  of  wreck  in  goods  stranded 
within  his  liberty. 

"We  think  we  can  promise  Mr.  Loveland  the 
reward  for  which  alone  he  says  he  looks — that  this 
edition  of  Hall's  Essay  will  prove  a  most  decided 
assistance  to  those  engaged  in  cases  relating  to  the 
foreshores  of  the  country." — Lenv  Times. 


"  The  entire  book  is  masterly." — Albany  Law  JOURNAL. 

In  one  volume,  8vo,  price  I2j.,  cloth, 
A  TREATISE  ON  THE   LAW  RELATINq  TO  THE 

POLLUTION  AND  OBSTRUCTION  OF  WATER  COURSES ; 

Together  with  a  Brief  Summary  of  the  Various  Sources  of  Rivers 

Pollution. 

By  CLEMENT   HIGGINS,   M.A.,  F.C.S., 

OF   THE  INNER   TEMl'LE,  BARRISTER- AT-*LAW 


"Asa  compendium  of  the  law  upon  a  special 
and  rather  .intricate  subject,  this  treatise  cannot 
but  prove  of  great  practical  value,  and  more 
especially  to  those  who  have  to  advise  upon  the 
institution  of  proceedings  under  the  Rivers  Pollu- 
tion Preventive  Act,  1876,  or  to  adjudicate  upon 
those  proceedings  when  brought." — Irish  Law 
Times. 

"We  can  recommend  Mr.  Higgins'  Manual  as 
the  best  guide  we  possess." — Public  Health. 

"County  Court  Judges,  Sanitary  Authorities, 
and  Riparian  Owners  will  find  in  Mr.  Higgins' 
Treatise  a  valuable  aid  in  obtaining  a  clear  notion 
of  the  Law  on  the  Subject.  Mr.  Higgins  has 
accomplished  a  work  for  which  he  will  readily  be 
recognised  at  having  special  fitness,  on  account  of 


his  practical  acquaintance  both  with  the  scientific 
and  the  legal  aspects  of  his  subject." — Law  Maga- 
zine and  Review. 

"  The  volume  is  very  carefully  arranged  through- 
out, and  will  prove  of  great  utility  both  to  miners 
and  to  owners  of  land  on  the  banks  of  rivers.*' — 
The  Mining  Journal. 

"  Mr.  Higgins  writes  tersely  and  clearly,  while 
his  facts  are  so  well  arranged  that  it  is  a  pleasure 
to  refer  to  his  book  for  information  ;  and  altogether 
the  work  is  one  which  will  be  found  very  useful  by 
all  interested  in  the  subject  to  which  it  relates." — 
Engineer. 

"A  compact  and  convenient  manual  of  the  lar- 


on   the  subject 
Journal. 


to  which  it  relates." —Str&iicrs* 
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In  8vo,  Third  Edition,  price  25s.,  cloth, 

MAYNE'S     TREATISE 

ON 

THE    LAW    OF    DAMAGES 

THIRD    EDITION. 

BY 

JOHN      D.      MAYNE, 

OK  THE  INNER  TEMPLE,   BARRISTER- AT- LAW  J 

AND 

LUMLEY     SMITH, 

OF  THE  INNER   TEMPLE,    Q.C. 


"  During  the  twenty-two  years  which  have  elapsed  since  the  publication  of  this  well-known 
work,  its  regulation  has  been  steadily  grousing,  and  it  has  long  since  become  the  recognised 
authority  on  tlic  important  subject  of  which  it  treats ■." — Law  Magazine  and  Review. 


"This  edition  of  what  has  become  a  standard 
work  has  the  advantage  of  appearing  under  the 
supervision  of  the  original  author  as  well  as  of 
Mr.  Lumley  Smith,  the  editor  of  the  second  edition. 
The  result  is  most  satisfactory.  Mr.  Lumley 
Smith's  edition  was  ably  and  conscientiously  pre- 
pared, and  we  are  glad  to  find  that  the  reader  still 
enjoys  the  benefit  of  his  accuracy  and  learning. 
At  the  same  time  the  book  has  doubtless  been 
improved  by  the  reapj>earanoe  of  its  author  as  co- 
editor.  The  earlier  part,  indeed,  has  been  to  a 
considerable  extent  entirely  rewritten. 

"  Upon  the  general  principles,  according  to  which 
damages  are  to  be  assessed  in  actions  of  contract, 
/I  ad  ley  v.  Haxendale  (9  Ex.  ^41)  still  remains 
the  leading  authority,  and  furnishes  the  text  for 
the  discussion  contained  in  the  second  chapter 
of  Mr.  Mayne's  book.  Properly  understood  and 
limited,  the  rule  proposed  in  that  case,  although  in 
one  respect  not  very  happily  worded,  is  a  sound 
one,  and  has  been  repeatedly  approved  both  in 
England  and  America.  The  subsequent  decisions, 
winch  are  concisely  summarized  by  Mr.  Mayne, 
have  established  that  mere  knowledge  of  special 
circumstances  is  not  enough,  unless  it  can  be  in- 
ferred from  the  whole  transaction  that  the 
contractor  consented  to  become  liable  to  the  extra 
damage.  This  limitation  is  obviously  just,  especially 
in  the  case  of  persons,  such  as  common  carriers, 
who  have  no  option  to  refuse  the  contract.  Mere 
knowledge  on  their  part  of  special  circumstances 
ought  not,  and,  according  to  the  dicta  of  the 
judges  in  the  Exchequer  Chamber  in  Home 
v.  Midland  Railway  Company  (21  W.  R.  481, 
L.  R.  8  C.  P.  131),  would  not  involve  the  carrier  in 
additional  responsibility.  Mr.  Mayne's  criticism 
of  the  numerous  cases  in  which  this  matter  has  been 
considered  leaves  nothing  to  be  desired,  and  the 
rules  he  deduces  therefrom  (pp.  32,  33)  appear  to  us 
to  exhaust  the  subject. 


"  Mr.  Mayne's  remarks  on  damages  in  actions  of 
tort  are  brief.  We  agree  with  him  that  in  such 
actions  the  courts  are  governed  by  far  looser  princi- 
ples than  in  contracts ;  indeed,  sometimes  it  is 
impossible  to  say  they  are  governed  by  any  princi- 
ples at  all.  In  actions  for  injuries  to  the  person  or 
reputation,  for  example,  a  judge  cannot  do  more 
than  give  a  general  direction  to  the  jury  to  give 
what  the  facts  proved  in  their  judgment  required. 
And,  according  to  the  better  opinion  they  may  give 
damages  'for  example's  sake,'  and  mulct  a  rich 
man  more  heavily  than  a  poor  one.  In  actions  for 
injuries  to  property,  however,  'vindictive'  or 
'  exemplary  *  damages  cannot,  except  in  very  rare 
cases,  be  awarded,  but  must  be  limited,  as  in  con- 
tract, to  the  actual  harm  sustained. 

"  The  subject  of  remoteness  of  damage  is  treated 
at  considerable  length  by  Mr.  Mayne,  and  we  notice 
that  much  new  matter  has  been  added.  Thus  the 
recent  case  of  Riding  v.  Snrith  (24  W.  R.  487,  1 
Ex.  D.  91)  furnishes  the  author  with  an  opportunity 
of  discussing  the  well-known  rule  in  Ward  v. 
Weeks  (7  Bing.  211)  that  injury  resulting  from  the 
repetition  of  a  slander  is  not  actionable.  The  rule 
has  always  seemed  to  us  a  strange  one,  if  a  man  is 
to  be  made  responsible  for  the  natural  consequences 
of  his  acts.  For  everyone  who  utters  a  slander 
may  be  perfectly  certain  that  it  will  be  repeated. 

"  It  is  needless  to  comment  upon  the  arrangement 
of  the  subjects  in  this  edition,  in  which  no  alteration 
has  been  made.  The  editors  modestly  express  a 
hope  that  all  the  English  as  well  as  the  principal 
Irish  decisions  up  to  the  date  have  been  included, 
and  we  believe  from  our  own  examination  that  the 
hope  is  well  founded.  We  may  regret  that,  warned 
by  the  growing  bulk  of  the  book,  the  editors  have 
not  included  any  fresh  American  cases,  but  we  feel 
that  the  omission  was  unavoidable.  We  should  add 
that  the  whole  work  has  been  thoroughly  revised." — 
Solicitors'  Journal. 


41  This  text -book  is  so  well  known,  not  only  as  the  highest  authority  on  the  subject  treated 
of  but  as  one  of  the  best  text-books  ever  written,  that  it  would  be  idle  for  us  to  speak  of  it 
in  the  words  of  commendation  that  it  deserves.  It  is  a  work  that  no  practising  lawyer  can 
do  without, /'—Canada  Law  Journal. 
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In  8vo,  price  2s.,  sewed, 

TABLE  of  the  FOREIGN  MERCANTILE  LAWS  and  00DE8 

in  Force  in  the  Principal  States  of  EUROPE  and  AMERICA.  By  Charles 
L  yon-Caen,  Professeur  agr£ge  a  la  Faculte  de  Droit  de  Paris ;  Professeur  a 
PEcole  libre  des  Sciences  politiques.  Translated  by  Napoleon  Argles, 
Solicitor,  Paris. 


In  one  volume,  demy  8vo,  price  10s.  &/.,  cloth, 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU, 

RETENTION,  AND  DELIVERY. 

By  JOHN  HOUSTON,  of  the  Middle  Temple,  Barrister-at-Law. 

successfully  surmount  the  difficulties  in  the  way  of 
this  arduous  undertaking  as  the  one  before  us :  for 
the  language  is  well  chosen,  it  is  exhaustive  of  the 
law,  and  is  systematised  with  great  method.'* — 
American  Law  Review. 


"  We  have  no  hesitation  in  saying  that  we  think 
Mr.  Houston's  book  will  be  a  very  useful  accession 
to  the  library  of  either  the  merchant  or  the  lawyer." 
— Solicitors'  Journal, 

"  We  have,  indeed,  met  with  few  works  which  so 


In  8vo,  price  iqs.  6V.,  cloth, 
A    REPORT    OF    THE    CASE    OF 

THE   QUEEN  v.  GURNEY  AND  OTHERS, 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With  an 
Introduction,  containing  a  History  of  the  Case,  and  an  Examination  of  the  Cases 
at  Law  and  Equity  applicable  to  it  ;  or  Illustrating  the  Doctrine  of  Com- 
mercial Fraud.     By  W.  F.  Finlason,  Barrister-at-Law. 

duty  was  discharged,  and  nothing  could  be  more 
natural  than  that  the  reporter  should  publish  a 
separate  report  in  book  form.  This  has  been  done, 
and  Mr.  Finlason  introduces  the  report  by  one 
hundred  pages  of  dissertation  on  the  general  law. 
To  this  we  shall  proceed  to  nter,  simply  remarking, 
before  doing  so,  that  the  charge  to  the  jury  ha* 
been  carefully  revised  by  the  Lord  Chief  Justice." 
— Law  Times. 


"  It  will  probably  be  a  very  long  time  before  the 
prosecution  of  the  Overend  and  Gurney  directors  is 
forgotten.  It  remains  as  an  example,  and  a  legal 
precedent  of  considerable  value.  It  involved  the 
immensely  important  question  where  innocent  mis- 
representation ends,  and  where  fraudulent  misrepre- 
sentation begins. 

"All  who  perused  the  report  of  this  case  in  the 
columns  of  the  Times  must  have  observed  the 
remarkable  fulness  and  accuracy  with  which  that 


i2mo,  price  I  or.  6</.,  cloth, 

A  TREATISE  ON  THE  GAME  LAWS  OF  ENGLAND  AND  WALES: 

Including  Introduction,  Statutes,  Explanatory  Notes,  Cases,  and  Index.  By  John 
Locke,  M.P.,  Q.C.,  Recorder  of  Brighton.  The  Fifth  Edition,  in  which  are 
introduced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.  By  GiLMORfc 
Evans,  of  the  Inner  Temple,  Barrister-at-Law. 

In  royal  8vo,  price  I  or.  6d.,  cloth, 

THE  PRACTICE  OF  EQUITY  BY  WAY  OF  REVIVOR  AND  SOPPLEIEIT. 

With  Forms  of  Orders  and  Appendix  of  Bills. 
By  LOFTUS  LEIGH  PEMBERTON,  of  the  Chancery  Registrars  Office. 

"  Mr.  Pemberton  has,  with  great  care,  brought 
together  and  classified  all  these  conflicting  cases, 
and  has,  as  far  as  may  be,  deduced  principles  which 

In  8vo,  price  5/.,  cloth, 

THE    LAW    OF    PRIORITY. 

A  Concise  View  of  the  Law  relating  to  Priority  of  Incumbrances 

AND  OF  OTHER  RIGHTS   IN   PROPERTY. 

By  W.  G.  ROBINSON,  M.A.,  Barrister-at-Law.    ' 

"  Mr.  Robinson's  book  may  be  recommended  to    j    tioner  with  a  useful  supplement  to  larger  and  more 
the  advanced  student,  and  will  furnish  the  practi-    |    complete  works." — Solicitors'  Journal, 


will  probably  be  applied  10  future  cases." — S*u- 
ci tors'  Journal. 
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TEMPLE   BAR. 
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In  crown  8vo,  price  ids.,  cloth, 

A  MANUAL  OF  THE  PRACTICE  OF  PARLIA- 

MENTARY  ELECTIONS  throughout  great  Britain  and 

IRELAND.  Comprising  the  Duties  of  Returning  Officers  and  their  Deputies, 
Town  Clerks,  Agents,  Poll-Clerks,  &o,  and  the  Law  of  Election  Expenses, 
Corrupt  Practices,  and  illegal  Payments.  With  an  Appendix  of  Statutes  and  an 
Index.  By  Henry  Jeffreys  Bitshby,  Esq.,  one  of  the  Metropolitan  Police 
Magistrates,  sometime  Recorder  of  Colchester. — Fifth  Edition.  Adapted  to  and 
embodying  the  recent  changes  in  the  Law,  including  the  Ballot  Act,  the  Instruc- 
tions to  Returning  Officers  in  England  and  Scotland  issued  by  the  Home  Office, 
and  the  whole  of  the  Statute  Law  relating  to  the  subject.  Edited  by  Henry 
Hardcastle,  of  the  Inner  Temple,  Barrister-at-Law. 


We  have  just  received  at  a  very  opportune 
moment  the  new  edition  of  this  useful  work.  We 
need  only  Ray  that  those  who  have  to  do  with 
elections  will  find  '  Bushby's  Manual '  replete  with 
information  and  trustworthy,  and  that  Mr,  Hard- 
castle has  incorporated  all  the  recent  changes  of 
the  law." — Law  Journal. 


«i 


As  far  as  we  can  judge,  Mr.  Hardcastle,  who 


is  known  as  one  of  the  joint  editors  of  O'Malley 
and    Hardcastle's  Election  Reports,  has  done  his 

work  well For  practical  purposes,  as 

a  handy  manual,  we  can  recommend  the  work 
to  returning  officers,  agents,  and  candidates  ;  and 
returning  officers  cannot  do  better  than  distribute 
this  manual  freely  amongst  their  subordinates,  if 
they  wish  them  to  understand  their  work." — Soli- 
citors' Journal. 


A  Companion  Volume  to  the  above,  in  crown  8vo,  price  gs.f  cloth, 

THE  LAW  AND  PRACTICE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Act,  1868,  the  General  Rules 
for  the  Trial  of  Election  Petitions  in  England,  Scotland,  and  Ireland,  Forms  of 
Petitions,  &c.  Second  Edition.  By  Henry  Hardcastle,  of  the  Inner  Temple, 
Barrister-at-  Law. 


"Mr.  Hardcastle  gives  u*  an  original  treatise 
with  foot  notes,  and  he  has  evidently  taken  very 
considerable  pains  to  make  his  work  a  reliable 
guide.  Beginning  with  the  effect  of  the  Election 
Petitions  Act,  1&08,  he  takes  his  readers  step  by 
step  through  the  new  procedure.  His  mode  of 
treating  the  subject  of 'particulars*  will   be  found 


extremely  useful,  and  he  gives  all  the  law  and 
practice  in  a  very  small  compass.  In  an  Appendix 
is  supplied  the  Act  and  the  Rules.  We  can 
thoroughly  recommend  Mr.  Hardcastle's  book  as  a 
concise  manual  on  the  law  and  practice  of  election 
petitions." — Law  limes. 


Now  ready,  Vols.  I.,  II.,  &  III.,  price  73.?.  ;  and  Vol.  IV.,  Pts.  I.  &  II.,  price  $s. 
REPORTS     OF    THE    DECISIONS     OF     THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THE    PARUAMENTARY   ELECTIONS   ACT,    1868. 
By  EDWARD  LOUGHLIN  O'MALLEY  and  HENRY  HARDCASTLE. 

In  8vo,  price  12.?.,  cloth, 

THE     LAW    OF    FIXTURES, 

IN   THE   PRINCIPAL   RELATION    OK 

LANDLORD      AND      TENANT, 

AND  IN  ALL  OTHER  OR  GENERAL  RELATIONS. 

FOURTH  EDITION. 
Bv   ARCHIBALD    BROWN,   M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon., 

OK   THE   MIDDLE  TEMPLE,    BARRISTER-AT-LAW. 


"  The  author  tells  us  that  every  endeavour  has 
been  made  to  make  this  Edition  as  complete  as 
possible.  We  think  he  has  been  very  successful, 
ror  instance,  the  changes  effected  by  the  Bills  of 
Sale  Act,  1878,  have  been  well  indicated,  and  a 
new  chapter  nas  been  added  with  reference  to  the 
Law  of  Ecclesiastical  Fixtures  and  Dilapidations. 
The  book  is  worthy  of  the  success  it  has  achieved." 
"-Law  Times. 

"  We  have  touched  on  the  principal  features  of  this 


new  edition,  and  we  liave  not  space  for  further 
remarks  on  the  book  itself:  but  we  may  observe 
that  the  particular  circumstances  of  the  cases  cited 
are  in  all  instances  sufficiently  detailed  to  make  the 
principle  of  law  clear ;  and  though  very  many  of  the 
principles  given  are  in  the  very  words  of  the  judges, 
at  the  same  time  the  author  has  not  spared  to  deduce 
his  own  observations,  and  the  treatise  is  commend- 
able as  well  for  originality  as  for  laboriousnest." 
— Law  Journal. 


u 


STEVENS   &   HAYNES,    BELL    YARD,    TEMPLE   BAR. 


<§ictan*  nnb  gjagiu*'  <Smcs  oi  JUjrrinte  oi  the  (Earls  Jlcpurtcrs. 
SIR  BARTHOLOMEW   SHOWER'S   PARLIAMENTARY   CASES. 


In  8vo,  1876,  price  4/.  4s.,  best  calf  binding, 

SHOWER'S  CASES  IN  PARLIAMENT 

RESOLVED  AND  ADJUDGED  UPON  PETITIONS  cV  WRITS  OF  ERROR. 

FOURTH    EDITION. 
CONTAINING  ADDITIONAL  CASES  NOT  HITHERTO   REPORTED. 

REVISED  AND  EDITED  BY 


RICHARD    LOVELAND    LOVELAND, 

Or  THE  INNKR  TEMFLE,    BARRISTER- AT-LAW  ;  EDITOR  OF   "  KKLYNG's  CROWN  CASES,' 

"  hall's  essay  on  the  rights  op  the  crown  in  the  seashore." 


AND 


(i 


Messrs.  Stevens  &  Haynes,  the  successful  publishers  of  the  Reprints  of  Bellewe, 
Cooke,  Cunningham,  Brookes's  New  Cases,  Choyce  Cases  in  Chancery,  William  Kelynge 
and  Kelyng's  Crown  Cases,  determined  to  issue  a  new  or  fourth  Edition  of  Shower's  Cases 
in  Parliament. 

"  The  volume,  although  beautifully  printed  on  old-fashioned  Paper,  in  old-fashioned 
type,  instead  of  being  in  the  quarto,  is  in  the  more  convenient  octavo  form,  and  contains 
several  additional  cases  not  to  be  found  in  any  of  the  previous  editions  of  the  work. 

"  These  are  all  cases  of  importance,  worthy  of  being  ushered  into  the  light  of  the 
world  by  enterprising  publishers. 

"  Shower's  Cases  are  models  for  reporters,  even  in  our  day.  The  statements  of  the 
case,  the  arguments  of  counsel,  and  the  opinions  of  the  Judges,  are  all  clearly  and  ably  given. 

"  This  new  edition  with  an  old  face  of  these  valuable  reports,  under  the  able  editorship 
of  R.  L.  Loveland,  Esq.,  should,  in  the  language  of  the  advertisement,  'be  welcomed  by 
the  profession,  as  well  as  enable  the  custodians  of  public  libraries  to  complete  or  add  to 
their  series  of  English  Law  Reports."' — Canada  Law  Journal. 

BELLEWE'S    CASES,    T.    RICHARD   II. 

In  8vo,  1869*  price  3/.  3j.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 

de    Statham,  'Fitzherbert  et  Brooke.       Per 
Inne.     1585.     Reprinted  from    the  Original 


Collect1  ensembl'  hors  les  abridgments 
Richard  Bellewe,  de  Lincolns 
Edition. 

"  No  public  library  in  the  world,  where  English 
law  finds  a  place,  should  be  without  a  copy  of  this 
edition  of  Bellewe." — Canada  Law  Journal. 

"  We  have  here  zfacsimilt  edition  of  Bellewe, 
and  u  is  really  the  most  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  It  is  a 
perfect  gem  of  antique  printing,  and  forms  a  most 
interesting  monument  of  our  early  legal  history. 
It  belongs  to  the  same  class  of  works  as  the  Year 
Book  of  Edward  I.  and  other  similar  works  which 
have  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolls ;  but  is  far 
superior  to  any  of  them,  and  is  in  this  respect 


highly  creditable  to  the  spirit  and  enterprise  of 
private  publishers.  The  work  is  an  important  link 
in  our  legal  history ;  there  are  no  year  books  of  the 
reign  of  Richard  II..  and  Belle  we  supplied  the  only 
substitute  by  carefully  extracting  and  collecting  a£ 
the  cases  he  could  find,  and  he  did  it  in  the  most 
convenient  form — that  of  alphabetical  arrangement 
in  the  order  of  subjects,  so  that  the  work  is  a  digest 
as  well  as  a  book  of  law  reports.  It  is  in  fact  a 
collection  of  cases  of  the  reign  of  Richard  II.. 
arranged  according  to  their  subjects  in  alphabetical 
order.  It  is  therefore  one  of  the  most  intelligible 
and  interesting  legal  memorials  of  the  Middle 
Ages." — Law  Times. 


CUNNINGHAM'S     REPORTS. 

In  8vo,  1 87 1,  price  3/.  3*.,  calf  antique, 

Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II. ;  to  which  is  prefixed  a  Proposal 
for  rendering  the  Laws  of  England  clear  and  certain,  humbly  offered  to  the 
Consideration  of  both  Houses  of  Parliament.  Third  edition,  with  numerous 
Corrections.     By  Thomas  Townsend  Bucknill,  Barrister-at-Law» 


"The  instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendering  the  Laws 
of  England  clear  and  certain,' gives  the  volume  a 
degree  of  peculiar  interest,  independent  of  the  value 
of  many  of  the  reported  cases.  That  chapter  begins 
with  words  which  ought,  for  the  information  of 
every  people,  to  be  printed  in  letters  of  gold.  They 
are  as   follows:  'Nothing  conduces  more  to  the 


peace  and  prosperity  of  every  nation  than  good 
laws  and  the  due  execution  of  them.*  The  history 
of  the  civil  law  is  then  rapidly  traced.  Next  a. 
history  is  given  of  English  Reporters,  begfofting 
with  the  reporters  of  the  Year  Books  from  r  Brfw. 
III.  to  is  Hen.  VI 1 1.— being  near  900  years— and 
afterwards  to  the  time  of  the  author.  —Cmmmda 
Law  Journal. 
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<Stebftts  anb  3)agitc0'  §txtts  of  glcfmnte  of  the  darlg  SUpxrriers. 
CHOYCE    CASES    IN    CHANCERY. 


In  8vo,  1870,  price  2/.  2j.,  calf  antique, 

THE  PEACTIOE  OF  THE  HIGH  COURT  OF  CHANCERY. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.     And  the  Reports  of 
many  Cases  wherein  Relief  hath  been  there  had,  and  where  denyed. 

"  This  volume,  in  paper,  type,  and  binding  (like  "  Bellewe's  Cases  ")  is  a  fac-simile  of  the  antique  edition. 
All  who  buy  the  one  should  buy  the  other."— -Canada  Law  Journal. 


In  8vo,  1872,  price  3/.  3^.,  calf  antique, 

SIR  G.   COOKE'S  COMMON  PLEAS  REPORTS 

IN  THE  REIGNS  OF  QUEEN  ANNE,  AND  KINGS  GEORGE    I.   and  II. 

The  Third    Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 

taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 

Townsend  Bucknill,  of  the  Inner  Temple,  Barrister-at-Law. 

"  Law  books  never  can  die  or  remain  long  dead  an  old  volume  of  Reports  may  be  produced  by  these 

so  long  as  Stevens  and  Haynes  are  willing  to  con-  modern  publishers,  whose  good  taste  is  only  equalled 

tinue  them  or  revive  them  when  dead.    It  is  ccr-  by  their  enterprise." — Canada  Law  Journal. 
taicly  surprising  to  see  with  what  facial  accuracy 

BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  8vo,  1873,  price  4/.  45.,  calf  antique, 

Brooke's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary,  collected  out  of  Brooke's  Abridgement,  and  arranged  under  years, 
with  a  table,  together  with  March's  (John)  Translation  of  Brooke's  New  Cases 
in  the  time  of  Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of 
Brooke's  Abridgement,  and  reduced  alphabetically  under  their  proper  heads  and 
titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.   8vo.  1873. 

Both  the  original  and  the  translation  having 

;  been  very  scarce,  and  the  mispaging  and  other 

errors  in  March's  translation  making  a  new  and 


long  been  very  scarce,  and  the  mispaging  and  other 

iking  a 
corrected    edition    peculiarly    desirable,    Messrs. 


Stevens  and  Haynes  have  reprinted  the  two  books 
in  one  volume,  uniform  with  the  preceding  volumes 
of  the  series  of  Early  Reports." — Canada  Law 
Journal. 


KELYNGE'S   (W.)   REPORTS. 

In^vo,  1873,  price  4/.  4s. ,  calf  antique, 

Kelynge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c,  from  the 
3rd  to  the  9th  year  of  his  late  Majesty  King  George  II.,  during  which  time  Lord 
King  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Third  Edition.     In  one  handsome  volume.     8vo.  1873. 

KELYNG'S  (SIR  JOHN)  CROWN~CASES. 

In  8vo,  1873,  price  4/.  4*.,  calf  antique, 

Kelyng's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  II. ,  with  Directions  to  Justices  of  the  Peace,  and  others  ;  to  which  are 
added,  Three  Modern  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  several  additional  Cases 
never  before  printed*  together  with  a  Treatise  upon  the  Law  and  Proceed- 
ings in  Cases  of  High  Treason,  first  published  in  1793.  The  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 
Barrister-at-Law. 


"We  look  upon  this  volume  as  one  of  the  most 
important  and  valuable  of  the  unique  reprints  of 
Messrs.  Stevens  and  Haynes.  Little  do  we  know 
of  the  mines  of  legal  wealth  that  lie  buried  in  the 
old  law  books.  But  a  careful  examination,  either  of 
the  reports  or  of  the  treatise  embodied  in  the  volume 
now  before  us,  will  give  the  reader  some  idea  of  the 


good  service  rendered  by  Messrs.  StevensandHaynes 
to  the  profession.  .  .  .  Should  occasion  arise  the 
Crown  prosecutor,  as  well  as  counsel  for  the  prisoner, 
will  find  in  this  volume  a  complete  vade  mccum  of 
the  law  of  high  treason  and  proceedings  in  relation 
thereto."— Canada  Law  Journal. 
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In  one  volume,  8vo,  price  25 j.,  cloth, 

A    CONCISE     TREATISE    ON 

PRIVATE  INTERNATIONAL  JURISPRUDENCE, 

EASED  ON  THE  DECISIONS  IN  THE  ENGLISH  COURTS. 

By  JOHN  ALDERSON  FOOTE, 

of  Lincoln's  inn,  barrister- at-law  ;  chancellor's  legal  medallist  and  senior  whewell  scholar 

of  international  law  cambridge  university,  x873  ;  senior  student  in  jurisprudence 

and  roman  law,  inns  of  court  examination,  hilary  term,  1 874. 
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"  This  work  seems  to  us  likely  to  prove  of  considerable  use  to  all  English  lawyers  who  have  to  deal  with 
questions  of  private  international  law.  Since  the  publication  of  Mr.  Westlake's  valuable  treatise,  twenty 
years  ago,  the  judicial  decisions  of  English  courts  bearing  upon  different  parts  of  this  subject  have  greatly 
increased  in  number,  and  it  is  full  time  that  these  decisions  should  be  examined,  and  that  the  conclusions 
to  be  deduced  from  them  should  be  systematically  set  forth  in  a  treatise.  Moreover,  Mr.  Foote  has  done 
this  w^V-Solicitors'  Journal, 

Mr.  Foote  has  done  his  work  very  well,  and  the  book  will  be  useful  to  all  who  have  to  deal  with  the 
class  of  cases  in  which  English  law  alone  is  not  sufficient  to  settle  the  question." — Saturday  fieww, 
March  8,  1879. 

"The  author's  object  has  been  to  reduce  into  order  the  mass  of  materials  already  accumulated  in  the 
shape  of  explanation  and  actual  decision  on  the  interesting  matter  of  which  he  treats  ;  and  to  construct  a 
framework  of  private  international  law,  not  from  the  dicta  of  jurists  so  much  as  from  judicial  decisions  in 
English  Courts  which  have  superseded  them.  And  it  is  here,  in  compiling  and  arranging  in  a  concise 
form  this  valuable  material,  that  Mr.  Foote's  wide  range  of  knowledge  and  legal  acumen  bear  such  good 
fruit.  As  a  guide  and  assistant  to  the  student  of  international  law,  the  whole  treatise  will  be  invaluable : 
while  a  table  of  cases  and  a  general  index  will  enable  him  to  find  what  he  wants  without  trouble.** — 
Standard. 

"  The  recent  decisions  on  points  of  international  law  (and  there  have  been  a  large  number  since  Westlake's 
publication)  have  been  well  stated.  So  far  as  we  have  observed,  no  case  of  any  importance  has  been 
omitted,  and  the  leading  cases  have  been  fully  analysed.  The  author  does  not  hesitate  to  criticise  the 
grounds  of  a  decision  when  these  appear  to  him  to  conflict  with  the  proper  rule  of  law.    Most  of  his 

criticisms  seem  to  us  very  just On  the  whole,  we  can  recommend  Mr.  Foote's  treatise  as  a  useful 

addition  to  our  text-books,  arid  we  expect  it  will  rapidly  find  its  way  into  the  hands  of  practising 
-  -  The  Journal  of  Jurisprudent*  and  Scottish  Law  Magazine. 

"  Mr.  Foote  has  evidently  borne  closely  in  mind  the  needs  of  Students  of  Jurisprudence  as  well 
of  the  Practitioners.    For  both,  the  fact  that  his  work  is  almost  entirely  one  of  Case-law  will  commend 
it  as  one  useful  alike  in  Chambers  and  in  Court." — Law  Magazine  and  Review. 

"Mr.  Foote's  book  will  be  useful  to  the  student One  of  the  best  points  of  Mr.  Foote's  book 

is  the  '  Continuous  Summary,'  which  occupies  about  thirty  pages,  and  is  divided  into  four  parts — Persons, 
Property,  Acts,  and  Procedure.  Mr.  Foote  remarks  that  these  summaries  are  not  in  any  way  intended  as 
an  attempt  at  codification.  However  that  may  be,  they  are  a  digest  which  reflects  high  credit  00  the 
author's  assiduity  and  capacity.  They  are  '  meant  merely  to  guide  the  student ; '  but  they  will  do  ranch 
more  than  guide  him.  They  will  enable  him  to  get  such  a  grasp  of  the  subject  as  will  render  the  reading 
of  the  text  easy  and  fruitful." — Law  Journal. 

"This  book  is  well  adapted  to  be  used  both  as  a  text-book  for  students  and  a  book  of  reference;  for 
practising  barristers." — Bar  Examination  Journal. 

"  This  is  a  book  which  supplies  the  want  which  has  long  been  felt  for  a  really  good  modern  treatise  00 
Private  International  Law  adapted  to  the  every-day  requirements  of  the  English  Practitioner.  The 
whole  volume,  although  designed  for  the  use  of  the  practitioner,  is  so  moderate  in  size — an  octavo  of  50c 
pages  only — and  the  arrangement  and  development  of  the  subject  so  well  conceived  and  executed,  that  it 
will  amply  repay  perusal  by  those  whose  immediate  object  may  be  not  the  actual  decisions  of  a  knotty 
point  but  the  satisfactory  disposal  of  an  examination  paper."—- Oxford  and  Cambridge  Undergraduate* 
Journal. 

"  Since  the  publication,  some  twenty  years  ago,  of  Mr.  Westlake's  Treatise,  Mr.  Foote's  book  is,  in 

our  opinion^  the  best  work  on  private  international  law  which  has  appeared  in  the  English  language.  .  .  - 
The  work  is  executed  with  much  ability,  and  will  doubtless  be  found  of  great  value  by  all  r-nqm  who 
have  to  consider  questions  on  private  international  law." — Atken&um. 


I 


STEVENS  &    HAYNES.    BELL    YARD,    TEMPLE   BAR.  37 


THE 


lato    iBagajtne  an*  &ebteto, 

AND 

QUARTERLY  DIGEST  OF  ALL  REPORTED  CASES. 

Price  PIVE   8HHXINGS  each  Number. 


No.  CCXVIII.    (Vol.  i,  No.  I,  of  the  New  Quarterly  Series.)    November,  1875. 
No.  CCXIX.     (Vol.  I,  4th  Series  No.  II.)    February',  1876. 

N.B. — These  tiuo  Numbers  arc  out  of  print. 

No.  CCXX.  (Vol.  I,  4th  Scries  No.  III.)  For  May,  1876. 

No.  CCXXI.  (Vol.  I,  4th  Series  No.  IV.)  For  August,  1876. 


Nos.  CCXXII.  to  CCXXV.  (Vol.  2,  4th  Series  Nos.  V.  to  VIII.),  November, 

1876,  to  August,  1877. 


Nos.  CCXXVI.  to  CCXXIX.  (Vol.  3,  4th  Series  Nos.  IX.  to  XII.),  November, 

1877,  to  August,  1878. 


Nos.  CCXXX.  to  CCXXXIII.  (Vol.  4,  4th  Series  Nos.  XIII.  to  XVI.),  November, 

1878,  to  August,  1879. 


Nos.  CCXXXIV.  to  CCXXX VII.  (Vol.  5,  4th  Scries  Nos.  XVII.  to  XX.), 

November,  1879,  to  August,  1880. 


Nus.  CCXXXVIII.  to  CCXLI.  (Vol.  6,  4th  Series  Nos.  XXI.  to  XXIV.), 

November,  1880,   to  August,  1881. 


Nos.  CCXLII.  to  CCXLV.  (Vol.  7,  4th  Series  Nos.  XXV.  to  XXVIII.), 

November,  1881,  to  August,  1882. 


Nos.  CCXLVI.  to  CCXLIX.  (Vol.  8,  4th  Series  Nos.  XXIX.  to  XXXII.), 

November,  1882,  to  August,  1883. 


No.  CCL.  (Vol.  9,  4th  Series  No.  XXXIII.),  for  November,  1883. 


An  Annual  Subscription  of  20s.,  paid  in  advance  to  the  Publishers,  will 
secure  the  receipt  of  the  LAW  MAGAZINE,  free  by  post,  within  the 
United  Kingdom,  or  for  24s.  to  the  Colonies  and  Abroad. 


88  STEVENS  &   HAYNES,    BELL    YARD,    TEMPLE   BAR. 


Third  Edition,  in  one  vol.,  8vo,  price  32J.,  cloth, 

A  TREATISE  ON  HINDU  LAW  AND  USAGE. 

By  John  D.  Mayne,  of  the  Inner  Temple,  Barrister-at-La*,  Author  of  "  A  Treatise  on 

Damages,"  &c. 

"  A  new  work  from  the  pen  of  so  established  an  authority  as  Mr.  Mayne  cannot  fail 
to  be  welcome  to  the  legal  profession.  In  his  present  volume  the  late  Officiating  Advocate- 
General  at  Madras  has  drawn  upon  the  stores  of  his  long  experience  in  Soutnern  India, 
and  has  produced  a  work  of  value  alike  to  the  practitioner  at  the  Indian  Bar,  or  at  home, 
in  appeal  cases,  and  to  the  scientific  jurist. 

"  To  all  who,  whether  as  practitioners  or  administrators,  or  as  students  of  the  science 
of  jurisprudence,  desire  a  thoughtful  and  suggestive  work  of  reference  on  Hindu  Law 
and  Usage,  we  heartily  recommend  the  carefufperusal  of  Mr.  Mayne's  valuable  treatise." 
— Law  Magazine  and  Review. 

In  8vo,  1877,  price  ijjj.,  cloth, 

A    DIGEST    OF    HINDU    LAW. 

AS  ADMINISTERED  IN   THE   COURTS  of  the  MADRAS  PRESIDENCY. 

ARRANGED   AND   ANNOTATED 
By  H.  S.   CUNNINGHAM,   M.A.,  Advocate-General,  Madras. 

DUTCH     LAW. 

Vol.  I.,  Royal  8vo,  price  40J.,  cloth, 

VAN  LEEUWEN'S  COMMENTARIES  ON  THE  ROMAN-DUTCH 

LAW.  Revised  and  Edited  with  Notes  in  Two  Volumes  by  C.  W.  Decker, 
Advocate.  Translated  from  the  original  Dutch  by  J.  G.  Kotze,  LL.B.,  of  the 
Inner  Temple,  Barrister -at -Law,  and  Chief  Justice  of  the  Transvaal.  With  Fac- 
simile Portrait  of  Decker  from  the  Edition  of  178a 

%*  Vol.  II.  is  in  course  of  preparation. 


Buchanan  (J.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE  OF 
GOOD  HOPE.     1868,  1869,  1870-73,  and  74.     Bound  in  Three  Vols.    Royal  8vo. 
1875,  1876,  1879,  etc. 

Menzies'  (W.),  Reports  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE  OF 
GOOD  HOPE.     Vol.  I.,  Vol.  II.,  Vol.  III. 

Buchanan  (J.),  Index  and  Digest  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE 
OF  GOOD  HOPE,  reported  by  the  late  Hon.  William  Menzies.  Compiled 
by  James  Buchanan,  Advocate  of  the  Supreme  Court.     In  One  Vol.,  royal  8vo, 

In  8vo,  1878,  cloth, 

PRECEDENTS  IN  PLEADING :  being  Forms  filed  of  Record  in 
the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope.  Collected  and 
Arranged  by  James  Buchanan. 

In  Crown  8vo,  price  31s.  &/.,  boards, 

THE    INTRODUCTION    TO    DUTCH    JURISPRUDENCE    OF 

HUGO  GROTIDS,  with  Notes  by  Simon  van  Groenwegen  van  der  Made,  and 
References  to  Van  der .  Keesel's  Theses  and  Schorer's  Notes.  Translated  by 
A.  F.  S.  Maasdorp,  B.A.,  of  the  Inner  Temple,  Barrister-at-Law. 

In  i2mo,  price  i$s.  net%  boards, 

SELECT  THESES  ON  THE  LAWS  OF  HOLLAND  &  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius'  Introduction  to  Dutch  Jurisprudence:,  and 
intended  to  supply  certain  defects  therein,  and  to  determine  some  of  the  more 
celebrated  Controversies  on  the  Law  of  Holland.  By  DioxYSirs  Godrfridvs 
van  der  Kessel,  Advocate,  and  Professor  of  the  Civil  and  Modern  Laws  in  fhc 
I  Universities  of  Leyden.    Translated  from  the  original  Latin  by  C.  A.  Lorenz, 

of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition,  With  ft  Biographical  Notice 
of  the  Author  by  Professor  J.  De  Wal,  of  Leyden, 
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CONTENTS:— 

SUBJECTS   OF  EXAMINATION. 
EXAMINATION   PAPERS,  WITH  ANSWERS. 

Real  and  Personal  Property. 

Equity. 

Common  Law. 

Roman  Law. 
LIST  OF  SUCCESSFUL  CANDIDATES. 


Edited  by 
A.    D.    TYSSEN,    D.C.L.,    M.A., 

OF  THE  INNER  TEMPLE,    BARRISTER-AT-LAW  J    AND 

VV.    D.    EDWARDS,    LL.B., 

of  Lincoln's  inn,  barrister- at-law. 
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#*  //  is  intended  in  future  to  publish  a  Number  of  the  Journal  after  each  Examination. 


Now  published,  in  8vo,  price  i&r.  each,  cloth, 

THE  BAR  EXAMINATION  JOURNAL,  VOLS. IV. &V. 

Containing  the  Examination  Questions  and  Answers  from  Easter  Term,  1878,  to 
Hilary  Term,  1880,  and  Easter  Term,  1880,  to  Hilary  Term,  1882,  with  List  of 
Successful  Candidates  at  each  examination,  Notes  on  the  Law  of  Property,  and  a 
Synopsis  of  Recent  Legislation  of  importance  to  Students,  and  other  information. 

By  A.  D.  TYSSEN  and  W.   D.  EDWARDS,  Barristers-at-Law. 
Second  Edition.     In  8vo,  price  dr.,  cloth, 

A  SUMMARY  OF  JOINT  STOCK  COMPANIES'  LAW. 

By    T.    EUSTACE    SMITH, 

OF  THE  INNER  TEMPLE,   BARRISTER- AT-LAW. 


"The  author  of  this  hand-book  tells  us  that,  when 
an  articled  student  reading  for  the  final  examina- 
tion, he  felt  the  want  of  such  a  work  as  that  before 
us,  wherein  could  be  found  the  main  principles  of 
law  relating  to  joint-stock  companies  .  .  .  Law 
students  may  well  read  it  *  for  Mr.  Smith  has  very 
wisely  been  at  the  pains  of  giving  his  authority  for 
all  his  statements  of  the  law  or  of  practice,  as  applied 
to  joint-stock  company  business  usually  transacted 
in  solicitors  chambers.  In  fact,  Mr.  Smith  has 
by  his  little  book  offered  a  fresh  inducement  to 
students  to- make  themselves — at  all  events,  to  some 
extent— acquainted  with  company  law  as  a  separate 
branch  of  study." — Law  Times.  % 


"  These  pages  give,  in  the  words  of  the  Preface, 
'as  briefly  and  concisely  as  possible,  a  general 
view  both  of  the  principles  and  practice  of  the  law 
affecting  companies.*  The  <  work  is  excellently 
printed,  and  authorities  are  cited  ;  but  in  no  case 
is  the  very  language  of  the  statutes  copied.  The 
plan  is  good,  and  shows  both  grasp  and  neatness, 
and.  both  amongst  students  and  laymen,  $lr.  Smith's 
book  ought  to  meet  a  ready  sale.  — Law  Journal. 

"  The  Dook  is  one  from  which  we  have  derived 
a  large  amount  of  valuable  information,  and  we  can 
heartily  and  conscientiously  recommend  it  to  our 
readers." — Oxford  and  Cambridge  Undergrad- 
uates' Journal. 
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In  8vo,  Fifth  Edition,  price  oj.,  cloth, 

THE  MARRIED  WOMEN'S  PROPERTY  ACTS ; 

1870,  1874,  and  1882, 

With  Copious  and  Explanatory  Notes,  and  an  Appendix  of  the  Acts 

Relating  to  Married  Women. 

By  S.  Worthington  Bromfield,  M.A.,  Christ  Church,  Oxon.,  and  the  Inner 
Temple,  Barrister-at-Law.  Being  the  Fifth  Edition  of  The  Married  Women's 
Property  Acts.  By  the  late  J.  R.  Griffiths,  B.A.,  Oxon.,  of  Lincoln's  Inn, 
Barrister-at-Law. 


"  Upon  the  whole,  we  are  of  opinion  that  this  is  the  best  work  upon  the  subject  which  has  been  issued 
since  the  passing  of  the  recent  Act.  Its  position  as  a  well-established  manual  of  acknowledged  worth  gives 
it  at  starting  a  considerable  advantage  over  new  books ;  and  this  advantage  has  been  well  maintained  by 
the  intelligent  treatment  of  the  Editor." — Solicitors'  Journal* 

"The  notes  are  full,  but  anything  rather  than  tedious  reading,  and  the  law  contained  in  them  is  good, 
and  verified  by  reported  cases.  ...  A  distinct  feature  of  the  work  is  its  copious  index,  practically  a 
summary  of  the  marginal  headings  of  the  various  paragraphs  in  the  body  of  the  text.  This  book  is  worthy 
of  all  success." — Law  Magazine. 

In  8vo,  price  I2j.,  cloth, 

THE  LAW  OF  NEGLIGENCE. 

SECOND  EDITION. 

By  Robert  Campbell,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Advocate 

of  the  Scotch  Bar. 


"  No  less  an  authority  than  the  late  Mr.  Justice 
Willes,  in  his  judgment  in  Oppenkeim  v.  White 
Lion  Hotel  Co.,  characterised  Mr.  Campbell's 
*  Law  of  Negligence '  as  a  '  very  good  book ; '  and 
since  very  good  books  are  by  no  means  plentiful, 
when  compared  with  the  numbers  of  indifferent 
ones  which  annually  issue  from  the  press,  we  think 
the  profession  will  be  thankful  to  the  author  of  this 


new  edition  brought  down  to  date.  It  is  indeed  an 
able  and  scholarly  treatise  on  a  somewhat  difficult 
branch  of  law,  in  the  treatment  of  which  the 
author's  knowledge  of  Roman  and  Scotch  Juris- 

Srudence  has  stood  him  in  good  stead.    We  con- 
dently  recommend  it  alike  to  the  student  and  the 
practitioner." — Lata  Magazine. 


In  royal  8vo,  price  2&r.,  cloth, 

AN  INDEX  TO  TEN  THOUSAND  PRECEDENTS 

IN  CONVEYANCING,  and  to  common  and  commercial 

FORMS.  Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analytical 
Nature  ;  together  with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1870, 
with  a  Schedule  of  Duties ;  the  Regulations  relative  to,  and  the  Stamp  Duties  pay- 
able on,  Probates  of  Wills,  Letters  of  Administration,  Legacies,  ana  Successions. 
By  Walter  Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 

BIBLIOTHECA    LEGUM. 


In  i2mo  (nearly  400  pages),  price  ar.,  cloth, 

A  CATALOGUE  OF  LAW  BOOKS,  i**-**  .u  &«  Repoca 

in  the  various  Courts  of  England,  Scotland,  and  Ireland ;  with  a  Supplement  to 
December,  1882.  By  Henry  G.  Stevens  and  Robert  W.  Haynes,  Law 
Publishers. 

In  small  4to,  price  zr.,  cloth,  beautifully  printed,  with  a  large  margin,  for  the 

special  use  of  Librarians, 

CATALOGUE   OF    THE    REPORTS    IN    THE 

VARIOUS  COURTS  OF  THE  UNITED  KINGDOM  OF  GREAT 

BRITAIN  AND  IRELAND,  arranged  both  in  alpha- 
betical  &  CHRONOLOGICAL    ORDER.    By  Stevens   &  HAYXEs, 

Law  Publishers. 
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Just  published,  in  8vo,  price  12s.,  cloth, 

CHAPTERS  ON  THE 

LAW  RELATING  TO  THE  COLONIES. 

To  which  is  appended  a  Topical  Index  of  Cases  decided  in  the  Privy  Council 
on  Appeal  from  the  Colonies,  the  Channel  Islands  and  the  Isle  of  Man,  reported 
in'  Acton,  Knapp,  Moore,  the  Law  Journal  Reports,  and  the  Law  Reports,  to 
July,   1882. 

By    CHARLES    JAMES    TARRING, 

OF   THE  INNBK  TEMPLE,   ESQ.,   BARRISTER-AT-LAW. 

CONTENTS. 


Table  ok  Cases  Cited. 

Table  op  Statutes  Cited. 

Introductory. — Definition  of  a  Colony. 

Chapter  I.— The  laws  to  which  the  Colonies  are 

subject. 
Chapter  II.— The  Executive. 

Section  1-— The  Governor. 

Section  a.— The  Executive  Council. 
Chapter  III.— The  Legislative  power. 

Section  1. — Crown  Colonies. 

Section  3. — Privileges  and  powers  of 
colonial  Legislative  Assemblies. 
Chapter  IV.— The  Judiciary  and  Bar. 


Chapter  V. — Appeals  from  the  Colonies. 

Chapter  VI.— Section  t.— Imperial  Statutes  relating 

tu  the  Colonies  in  general. 
Section  2.— Imperial  Statutes  relating 

to  particular  Colonies. 

Topical  Index  of  Cases. 

Index  op  Topics  ok  English  Law  dealt  with 

in  the  Cases. 
Index  op  Names  op  Cases. 

GENERAL  INDEX. 


In  8vo,  price  ior.  cloth, 

THE  TAXATION  OF  COSTS  IN  THE 

CROWN    OFFICE. 

COMPRISING  A  COLLECTION  OF 

BILL8  OF  COSTS   IN  THE  VARIOUS  MATTERS  TAXABLE  IN  THAT  OFFICE; 

INCLUDING 

COSTS  UPON*  the  PROSECUTION  of  FRAUDULENT  BANKRUPTS, 
AND  ON  APPEALS  PROM  INFERIOR  COURTS; 

TOGETHER  WITH 

A   TABLE   OF   COURT   FEES, 

AND  A  SCALE  OF  COSTS  USUALLY  ALLOWED  TO  SOLICITORS.  ON  THE  TAXATION 
OF  COSTS  ON  THE  CROWN  SIDE  OF  THE  QUEEN  S   BENCH    DIVISION 

OF  THE  HIGH   COURT  OF  JUSTICE. 

By    FREDK.    H.    SHORT, 

CHIEF  CUKRK  IK  THB  CROWN  OFFICE. 


ft< 


:  This  is  decidedly  a  useful  work  on  the  subject  of  those  costs  which  are  liable  to  be  taxed  before  the 
Queen's  Coroner  and  Attorney  (for  which  latter  name  that  of '  Solicitor'  might  now  well  be  substituted),  or 
before  the  master  of  the  Crown  Office  ;  in  fact,  such  a  book  is  almost  indispensable  when  preparing  costs 
for  taxation  in  the  Crown  Office,  or  when  taxing  an  opponent's  costs.  Country  solicitors  will  find  the  scale 
relating  to  bankruptcy  prosecutions  of  especial  use,  as  such  costs  are  taxed  in  the  Crown  Office.  The  *  general 
observations '  constitute  a  useful  feature  in  this  manual."— Law  Times. 

"  This  book  contains  a  collection  of  bills  of  costs  in  the  various  matters  taxable  in  the  Crown  Office.  When 
we  point  out  that  the  only  scale  of  costs  available  for  the  use  of  the  general  body  of  solicitors  is  that  pub- 
lished in  Mr.  Corner's  book  on  '  Crown  Practice '  in  1644,  we  have  saia  quite  enough  to  prove  the  utility  of 
the  work  before  us. 

"In  them  Mr.  Short  deals  with  'Perusals/  'Copies  for  Use,'  'Affidavits.'  'Agency/  'Correspondence,' 
'Close  Copies/  '  Counsel/  '  Affidavit  of  Increase/  and  kindred  matters ;  ana  ados  some  useful  remarks  on 
taxation  of  'Costs  in  Bankruptcy  Prosecutions/  'Quo  Warranto?  ' Mandamus?  'Indictments/  and 
'  Rules.' 

"  We  have  rarely  seen  a  work  of  this  character  better  executed,  and  we  feel  sure  that  it  will  be  thoroughly 
appreciated."— Law  Journal. 

"The  recent  revision  of  the  old  scale  of  costs  in  the  Crown  Office  renders  the  appearance  of  this  work 
particularly  opportune,  and  it  cannot  fail  to  be  welcomed  by  practitioners.  Mr.  Short  gives,  in  the  first 
place,  a  scale  of  costs  usually  allowed  to  solicitors  on  the  taxation  of  costs  in  the  Crown  Office,  and  then 
bills  of  costs  in  various  matters.    These  are  well  arranged  and  clearly  printed."—  Solicitors*  Journal. 
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In  one  volume,  8vo,  price  &r.  6d.9  cloth. 
A    COMPLETE    TREATISE    UPON    THE 

NEW  LAW  OF  PATENTS,  DESIGNS,  &  TRADE  HARK 

CONSISTING   OF  THE  PATENTS,  DESIGNS, ! 'ANd  TRADE  MARKS  AT 
1883,  WITH  THE  RULES  AND  FORMS,  FULLY  ANNOTATED 

WITH   CASES,  &C. 
And  a  Statement  of  the  Principles  of  the  Law  upon  those  eubjects,  with  a  Time  T: 

and  Copius  Index. 

By    EDWARD    MORTON    DANIEL, 

of  Lincoln's  inn,  barristbr-at*law,  associate  ©f  the  institute  of  patent  agents 

In  8vo,  price  &.,  cloth, 

The  TRADE  MARKS  REGISTRATION  ACT,  1875 

And  the  Rules  thereunder ;  THE  MERCHANDISE  MARKS  ACT,   1S62,   wii\  :■ 
Introduction  containing  a  SUMMARY  OF  THE  LAW  OF  TRADE  MAKk* 
t         together  with  practical   Notes  and   Instructions,   and    a    copious    Index,    i- 
Edward  Morton  Daniel,  of  Lincoln's  Inn,  Barrister-at-Law. 

"  The  last  of  the  works  on  this  subject,  that  by  Mr.  Daniel,  appears  to  have  been  very  carefcT-T  d 
Mr.  Daniel's  book  is  a  satisfactory  and  useful  guide." — The  Engineer. 


"  This  treatise  contains,  within  moderate  compass,  the  whole  of  the  law,  as  far 
on  the  subject  of  trade  marks.    The  publication  is  opportune,  the  subject  being  one  which  musi  - 
concern  a  considerable  portion  of  the  public,  and  it  may  be  recommended  to  all  who  dcaue  to  take  i : . 
tage  of  the  protection  afforded  by  registration  under  the  new  legislation.     It  is  practical,  and  seetns  j. 
complete  in  every  respect.     The  volume  is  well  printed  and  neatly  got  up." — Lam  Times. 


In  one  volume,  8vo,  price  i6>.,  cloth, 
A .  CONCISE    TREATISE    ON    THE 


STATOTE  LAW  OF '  THE .  LHjBTATIONS  OF  ACTIOES 

With  an  Appendix  of  Statutes,  Copious  References  to  "English,  Irish;  and  American  Cl^. 

and  to  the  French  Code,  and  a  Copious  Index. 

By    HENRV    THOMAS    BANNING^    It  A., 

OF  THE  INNER  TEMPLE,    BARRISTER-AT-LAW. 

"  Mr.  Banning'*  •'  Concise  Treatise/ ju*tifi*e  its  title.  He  brings  into  a  convenient  compass  a  geaer. 
view  of  the  law  as  to  the  limitation  of  actions  as  it  exists  'under  numerous  statutes,  and  a  digest  of  *- 

Srincipal  reported  cases  relating  to  the  subject  which  haxearjt^n  in  the  English  and  AateCican  courts. - 
aturday  Review. 

"  Mr.  Banning  has  adhered  to  the  plan  of  printing  thfl  Acts  in  an  appendix,  and  making  his  bx*  - 
running  treatise  on  the  caseJaw  thereon.  .The  cases  .have  evidently  been  investigated  with  care  in- 
digested with  clearness  and  inteUecluali^y ."—Zaah  Journal* 

In  8vx>,  price  u.,  sewed, 
AN    ESSAY    ON    THE 

ABOLITION  OF  CAPITAL  PUNISHMENT. 

Embracing  more  particularly  an  Enunciation  and  Analysis  of  the  Principles  of  Ler^ 

applicable  to  Criminals  of  the  Highest  Ptgrtt  ofGuilL 

By    WALTER    ARTHUR     COPINGER, 

OF  THE   MIDDLE  TEMPLE,   ESQ.,    BARRISTER-AT-LAW  J 


* 

In  8vo,  price  31J.  &/.,  cloth, 

THE  INDIAN  CONTRACT  ACT,  No.  IX.,  of  1872. 

TOGETHER  ' 

WITH  AN  INTRODUCTION  AND  EXPLANATORY  NOTES,    TABLE  OF 

CONTENTS,   APPENDIX,    AND  INDEX. 

-  By   H.   S.    CUNNINGHAM  and   H.  -H.  SHEPHERD, 

BARRISTERS-AT-LAW. 
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Second  Edition*  in  8vo,  price  &.,  doth, 

THE  PARTITION  ACTS,  1868  &  1876, 

A   MANUAL    OF    THE    LAW    OF    PARTITION    AND    OF    SALE 

IN    LIEU    OF    PARTITION. 

With  the  Decided  Cases,  and  an  Appendix  containing  Judgments  and  prdera. 

By   W.    GREGORY   WALKER, 

of  Lincoln's  inn,  barrister-at-law,  b.a.,  author  of  "  a  compendium  of  the  law  of  executors 

and  administrators." 

"  This  is  a  very  good  manual — practical,  clearly 
written,  and  complete.  The  subject  lends  itself 
well  to  the  mode  of  treatment  adopted  try  Mr. 
Walker,  and  in  his  notes  to  the  various  sections  he 
has  carefully  brought  together  the  cases  and  dis- 
cussed die  difficulties  arising  upon  the  language  of 
th»  different  provisions." — Solicitors'  Journal. 

"The  main  body  of  the  work  is  concerned  only 
with  the  so-called  Partition  Acts,  which  are  really 
Acts  enabling  the  Court  in  certain  cases  to  sub- 
stitute a  sale  for  a  partition.  What  these  cases  are 
is  very  well  summed  up  or  set  out  in  the  present 
edition  of  this  book,  which  is  well  up  to  date.    The 


work  is  supplemented  by  a  very  useful  selection  of 
precedents  of  pleadings  and  orders."— Law  Journal. 
"This  is  a  very  painstaking  and  praiseworthy 
little  treatise.  That  such  a  work  has  now  been 
published  needs,  in  fact,  only  to  be  announced ; 
for;  meeting  as  it  does  an  undoubted  requirement, 
it  is  sure  to  secure  a  place  in  the  library  of  every 
equity  practitioner.  .  .  .  We  are  gratified  to  be 
able  to  add  our  assurance  that  the  practitioner  will 
find  that  his  confidence  has  not  been  misplaced,  and 
that  Mr.  Walker's  manual,  compact  and  inexpen- 
sive as  it  is,  is  equally  exhaustive  and  valuable." — 
Irish  Law  Times. 


In  8vo,  price  2UM  cloth, 
A    TREATISE    ON    THE 

LAW  AND  PRACTICE  RELATING  TO  INFANTS. 

By    ARCHIBALD    K    SIMPSON,    M.A., 

of  Lincoln's  inn,  esq.,  barristbr-at-law,  and  fellow  of  Christ's  college,  Cambridge. 


"Mr.  Simpson's  book  comprises  the  whole  of  the 
law  relating^  to  infants,  both  as  regards  their  per- 
sons and  their  property,  and  we  have  not  observed 
any  very  important  omissions.  The  author  Kfcs 
evidently  expended  much  trouble  and  care  upon 
his  work,  and  has  brought  together,  in  a  concise  . 
and  convenient  form,  the  law  upon  the  subject  down 
to  the  present  rime.  — Solicitors'  journal. 

"  Its  law  is  unimpeachable.  We  have  detected 
no  errors,  and  whilst  the  work  might  have  been 
done  more  scieAiitically,  it  is,  beyond  all  question, 
a  compendium  of  sound  legal  principles.  * — Law 
Timet. 

"Mr.  Simpson  has  arranged  the  whole  of  the  Law 
relating  to  Infants  with  much  fulness  of  detail,  and 
yet  in  comparatively  little  space.  The  result  b 
due  mainly  to  the  businesslike  condensation  of  his 
style.  Fulnesa,  however,  has  by  no  means  been 
sacrificed  to  brevity,  and,  so  far  as  we  have  been 


able  to  test  it,  the  work  omits  no  point  of  any  im- 
portance, from  the  earliest  cases  to  the  last.  In 
the  essential  qualities  of  clearness,  completeness, 
and  orderly  arrangement  it  leaves  nothing  to  be 
desired. 

"  Lawyers  in  doufet  on  any  point  of  law  or  prac- 
tice will  find  the  information  they  require,  if  it  can 
be  found  at  all,  in  Mr.  Simpson's  book,  and  a 
writer  of  whom  this  can  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  success." 
— Law  Magazine,  February,  1876. 

"The  reputation  of  'Simpson  on  Infants'  is 
now  too  perfectly  established  to  need  any  enco- 
miums on  our  part :  and  we  can  only  say  that,  as 
the  result  of  our  own  experience,  we  have  invariably 
found  this  work  an  exhaustive  and  trustworthy 
repertory  of  information  on  every  question  con- 
nected with  the  law  and  practice  relating  to  its 
subject.''— Irish  Law  Times,  July  7, 1877. 


In  8vo,  price  &r.,  cloth, 
THE    LAW    CONCERNING    THE 

REGISTRATION   OF  BIRTHS  AND   DEATHS 

IN    ENGLAND    AND   WALESi    AND    AT    SEA. 

Being  the  whole  Statute  Law  upon  the  subject ;  together  with  a  list  of  Registration  Fees 

and  Charges.    Edited,  with  Copious  Explanatory  Notes  and  References,  and  an 

Elaborate    Index,   by    Arthur    John     Flaxman,    of   the    Middle   Temple, 

Barrister-at-Law. 

oration  of  Births  and  Deaths '  will  admit  that  our 
laudatory  criticism  is  thoroughly  merited." — Law 

"  MiT Arthur  John. flaxman,  barrister-at-law,  of 
the  Middle  Temple,  has  published  a  small  work  on 
*  The  Law  concerning  the  Registration  of  Births 
ind  Deaths  in  England  and  Wales,  and  at  Sea.' 
Mr.  Flaxman  has  pursued  the  only  possible  plan, 
giving  the  statutes  and  references  to  cases.  The 
remarkable  feature  is  the  index,  which  fills  no  less 
than  35  out  of  a  total  of  ua  pages.  The  index 
alone  would  be  extremely  useful,  and  is  worth  the 
money  asked  for  the  work."— £0*0  Timet. 


"Mr.  Flaxman' s  unpretentious  hut  admi- 
rable little  book  makes  the  duties  of  all  forties 
%usd*r  the  AcLjabundan/iy  clear.  .  .  .  Lawyers 
will  find  the  Una  net  oufy  handy,  but  alsd  insfruc- 
live  and  suggnthe.  To  registrars,  and  all  persons 
engaged  in  the  execution  if  the  law,  the  book  will 
be  invaluable.  The  index  occupies  thirtyfrve  pages, 
and  is  so  full  that  information  on  a  minute  point  can 
be  obtained  without  trouble.  It  is  an  index  that 
must  have  cost  the  author  much  thought  and  time. 
The  statements  of  what  is  to  be  done,  who  may  do 
it,  and  what  must  net  be  dene;  are  se  clear  that  it 
is  well-nigh  impossible  for  any  one  who  consults 
the  booh  to  err.  Those  who  use  Flaxman's  '  Regis- 
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THE    LAW    OF    EXTRADITION". 


Second  Edition,  in  8vo,  price  i&r.,  cloth, 

A    TREATISE    UPON 


THE  LAW  OF  EXTRADITION. 

WITH  THE 

CONVENTIONS  UPON  THE   SUBJECT  EXISTING   BETWEEN 
ENGLAND    AND    FOREIGN    NATIONS, 

AND    THE     CASES    DECIDED    THEREON. 

By    EDWARD     CLARKE, 

OF  LINCOLN  S  INK,   Q.C. 


11  Mr.  Clarke's  accurate  and  sensible  book  is  the  best  authority  to  which   the  Eng->: 
reader  can  turn  upon  the  subject  of  Extradition." — Saturday  Review. 

44  The  opinion  we  expressed  of  the  merits  of  this  work  when  it  first  appeared  has  ret- 
fully  justified  by  the  reputation  it  has  gained.  This  new  edition,  embodying  and  a 
plaining  the  recent  legislation  on  extradition,  is  likely  to  sustain  that  reputation.  .  . 
There  are  other  points  we  had  marked  for  comment,  but  we  must  content  ourselves  «r.* 
heartily  commending  this  new  edition  to  the  attention  of  the  profession.  It  is  seldom  *- 
come  across  a  book  possessing  so  much  interest  to  the  general  reader  and  at  the  «n* 
time  furnishing  so  useful  a  guide  to  the  lawyer." — Solicitors'  Journal. 

44  The  appearance  of  a  second  edition  of  this  treatise  does  not  surprise  us.     I:  '.-  * 
use  fill  book,  well  arranged  and  well  written.     A  student  who  wants  to  learn  the  princip> 
and  practice  of  the  law  of  extradition  will  be  greatly  helped  by  Mr.  Clarke.     Lawyer 
who  have  extradition  business  will  find  this  volume  an  excellent  book  of  reference. 
Magistrates  who  have  to  administer  the  extradition  law  will  be  greatly  assisted  by  : 
careful  perusal  of  *  Clarke  upon  Extradition.'    This  may  be  called  a  warm  comment 
tion,  but  those  who  have  read  the  book  will  not  say  it  is  unmerited.     We  have  so  orrcr 
to  expose  the  false  pretenders  to  legal  authorship  that  it  is  a  pleasure  to  meet  with  ; 
volume  that  is  the  useful  and  unpretending  result  of  honest  work.     Besides  Ae  Appen&v 
which  contains  the  extradition  conventions  of  this  country  since  1843,  wc  have  ekrh 
chapters.     The  first  is  *  Upon  the  Duty  of  Extradition  ;    the  second  on  the  *  Earn 
Treaties  and  Cases  ; '  the  others  on  the  law  in  the  United  States,  Canada,  England,  ac 
France,  and  the  practice  in  those  countries." — Law  Journal, 

"  One  of  the  most  interesting  and  valuable  contributions  to  legal  literature  which  ;: 
has  been  our  province  to  notice  for  a  long  time,  is  *  Clarke's  Treatise  on  the  Law  of 

Extradition/ Mr.  Clarke's  work  comprises  chapters  upon  the  Duty  of 

Extradition  ;  Early  Treaties  and  Cases  ;  History  of  the  Law  in  the  United  Slates,  in 
Canada,  in  England,  in  France,  &c,  with  an  Appendix  containing  the  Convenboib 
existing  between  England  and  Foreign  Nations,  and  the  cases  decided  thereon  .  .  . 
The  work  is  ably  prepared  throughout,  and  should  form  a  part  of  the  library  of  every 
lawyer  interested  in  great  Constitutional  or  International  Questions." — Albany  Lr? 
Journal. 

The  TIbIes  of  September  7,  1874,  in  a  long  article  upon  "  Extradition  Treaties," 
makes  considerable  use  of  this  work,  and  writes  of  it  as  "  Mr.  Clarke's  useful  Work  en 
Extradition" 

In  8vo,  1876,  price  8j.,  cloth,  %l 

THE  PRACTICE  AND  PROCEDURE  IN  APPEALS 

FROM  INDIA  TO  THE  PRIVY  COUNCIL. 

By    E.     B.     MICHELL    and    R.     B:    MICHELL, 


BARRISTERS-AT-LAW. 

ourts. 


UAKKlbl  KKS'At  -LAW, 

A  useful  manual  arranging  the  practice  in  convenient  order,  and  giving  the  rules  in  force  in  «ven' 
trts.    It  will  be  a  decided  acquisition  to  those  engaged  in  Appeals  from  India."—  Law  Timet. 
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PRACTICE    OF    CONVEYANCING. 


In  8vo,  price  2s.  6d.t  cloth, 

TABLES    OF    STAMP    DUTIES 

FROM    1 815    TO    THE    PRESENT   TIME. 
By   WALTER   ARTHUR    COPINGER, 

OF  THE  MIDDLE  TEMPLE,  ESQUIRE,   BARRISTKR-AT-LAW  *.  AUTHOR  OP  "  THE 

LAW  OP  COPYRIGHT   IN  WORKS  OP  LITERATURE  AND  ART,"   "  INDEX 

TO  PRECEDENTS  IN  CONVEYANCING/'  "TITLE  DEEDS,"  &C. 


"Conveyancers  owe  Mr.  Copinger  a  debt  of 
gratitude  for  his  valuable  Index  to  Precedents  in 
Conveyancing :  and  we  think  the  little  book  now 
before  us  will  add  to  their  obligations.  Mr.  Copinger 
gives,  first  of  all,  an  abstract  of  the  Stamp  Act, 
1870,  with  the  special  regulations  affecting  con* 
veyances,  mortgages,  and  settlements  in  full.  He 
then  presents  in  a  tabular  form  the  ad  valorem 
stamp  duties  on  conveyances,  mortgages,  and 
settlements,  payable  in  England  from  the  zst  of 
September,  18x5,  to  the  xoth  of  October.  1850,  and 
then  tables  of  ad  valorem  duties  payable  on  the 
three  classes  of  instruments  since  the  last-mentioned 
date,  and  at  the  present  time :  arranged  very  clearly 
in  columns.    We  cannot  pretend  to  have  checked 


the  figures,  but  those  we  have  looked  at  are  correct : 
and  we  think  this  little  book  ought  to  find  its  way 
into  a  good  many  chambers  and  offices."— Soli- 
citors* Journal. 

"  This  book,  or  at  least  one  containing  the  same 
amount  of  valuable  and  well-arranged  information, 
should  find  a  place  in  every  Solicitor's  office.  It  is 
of  especial  value  when  examining  the  abstract  of  a 
large  number  of  old  title  deeds." — Law  Times. 

,THis  Tables of 'Stamp  Duties,  from  1815  to  1878, 
have  already  been  tested  in  Chambers,  and  being 
now  published,  will  materially  lighten  the  labours 
of  the  profession  in  a  tedious  department,  yet  one  re- 
quiring great  care." — Law  Magazine  and  Review. 


In  one  volume.  8vo,  price  14*.,  cloth, 

TITLE    DEEDS: 

THEIR    CUSTODY,     INSPECTION,    AND    PRODUCTION,    AT    LAW,    IN 
EQUITY,  AND  IN  MATTERS  OF  CONVEYANCING, 

Including  Covenants  for  the  Production  of  Deeds  and  Attested  Copies ;  with  an  Appendix 
of  Precedents,  the  Vendor  and  Purchaser  Act,  1874,  &c,  &c,  &c.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law  ;  Author  of  "  The 
Law  of  Copyright "  and  "  Index  to  Precedents  in  Conveyancing." 


"In  dealing  with  'documentary  evidence  at 
law  and  in  equity  and  in  matters  of  conveyancing, 
including  covenants  for  the  production  of  deeds 
and  attested  copies,'  Mr.  Copinger  has  shown 
discrimination,  for  it  is  a  branch  of  the  general 
subject  of  evidence  which  is  very  susceptible  of 
independent  treatment.  We  are  glad,  therefore, 
to  be  able  to  approve  both  of  the  design  and  the 
manner  in  which  it  has  been  executed. 

"The  literary  execution  of  the  work  is  good 
enough  to  invite  quotation,  but  the  volume  is  not 


large  and  we  content  ourselves  with  recommend- 
ing it  to  the  profession." — Law  Times. 

T(  A  really  good  treatise  on  this  subject  must  be 
essential  to  the  lawyer :  and  this  is  what  we  ha\  e 
here.  Mr.  Copinger  has  supplied  a  much-felt  want, 
by  the  compilation  of  this  volume.  We  have  not 
space  to  go  into  the  details  of  the  book  ;  it  appears 
well  arranged,  clearly  written,  and  fully  elaborated. 
With  these  few  remarks  we  recommend  this  volume 
to  our  readers." — Law  Journal . 


In  8vo,  Second  Edition,  considerably  enlarged,  price  30*.,  cloth 

THE   LAW   OF   COPYRIGHT 

In  Works  of  Literature  and  Art;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Useful  Designs ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  Relating  thereto,  and 
References  to  the  English  and  American  Decisions.  By  Walter  Arthur 
Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 

profession  whose  business  is  concerned  with  copy- 
right ;  and  deservedly,  for  the  book  is  one  of  con- 
siderable value." — Solicitors'  Journal. 

"Meanwhile  we  recommend  Mr.  Copinger's 
volume  as  a  clear  and  convenient  work  of  reference 
on  the  many  knotty  points  connected  with  the 
existing  Law  of  Copyright,  national  and  inter- 
national."—Afoto  and  Queries. 


"Mr.  Copinger's  book  is  very  comprehensive, 
dealing  with  every  branch  of  his  subject,  and  even 
extending  to  copyright  in  foreign  countries.  So  far 
as  we  have  examined,  we  have  found  all  the  recent 
authorities  noted  up  with  scrupulous  care,  and 
there  is  an  unusually  good  index.  There  are 
merits  which  will,  doubtless,  lead  to  the  placing  of 
this  edition  on  the  shelves  of  the  members  of  the 
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Second  Edition,  in  One  large  Volume,  8vo,  price  42s.,  cloth, 

A  MAGISTERIAL  AND  POLICE  GUIDE: 

BEING    THE    STATUTE"  LAW, 
INCLUDING    THE    SESSION   43     VICT     1880. 
WITH   NOTES  AND   REFERENCES   TO   THE   DECIDED    CASES, 

x       ABLATING   TO   THE 

PROCEDURE,  JURISDICTION,  AND  DUTIES  OF  MAGISTRATES 

AKD  POLICE  AUTHORITIES, 

IN  THE  METROPOLIS  AND  IN  THE  COUNTRY. 

With  an  Introduction  showing  the  General  Procedure  before  Magistrates 
both  in  Indictable  and  Summary  Matters,  as  altered  by  the  Summary 
Jurisdiction  Act,  1879,  together  with  the  Rules  under  the  said  Act. 

By  HENRY  C   GREENWOOD, 

STIPENDIARY  MAGISTRATE  FOR  THE  DISTRICT  OF  THB  STAFFORDSHIRE  POTTERIES  ;  KKMk 

TEMPLE  C.  MARTIN, 

CHIEF  CLERK  OF  THE  LAMBEtH  POLICE  COURT. 


\  ■  I  !  r  ' 

"A  second  -edition  has  appeased  of  Messrs.  fireeadbod  and  Maitin's  valuable  and 
comprehensive  magisterial  and  police  Guide,  a  book  which  Justices  of  the  peace  should  take 
care  to  include  in  their  Libraries.*4 — Saturday  Review. 

' '  Hence  it  i&  that  we  rarely  Hght  upon  a  work  wMoa  oonmands  oar  confidence,  not  merely 
by  its  research,  but  also  by  its  grasp  of  the  subject  of  which  it  treats.  The  volume  before  us 
is  one  of  the  happy  few  of  this  latter  class,  and  it  is  on  this  Account  that  the  pnbhc  favour  wiR 
certainly  wait  upon  it.  We  are  moreover  convinced  that  no  effort  haabeea  spared  by  its 
authors,  to  render  it  a  thoroughly  efficient  and  trustworthy  guide." — Lent*  Journal. 

"Magistrates  will  nod  a  valuable  handbook  in  Messrs.  Greenwood  and  Martin's 
1  Magisterial  and  Police  Guide/  of  which  a  fresh  Edition  has  just  been  published." — Tie 
Times. 

' '  A  very  valuable  introduction,  treatingpf  proceedings  before  Magistrates, and  largely  of  the 
Summary  Jurisdiction  Act,  is  in  itself  a  treatise  which  will  repay  perusal.  We  expressed  our 
high  opinion  of  the  Guide  when  it  first  appeared,  and  the  favourable  impression  then  produced 
is  increased  by  our  examination  of  this  Second  Edition." — Law  Times. 

"  For  the  form  of  the  work  we  have  nothing  but  commendation.  We  may  say  we  have 
here  our  ideal  law  book.  It  may  be  said  to  omit  nothing  which  it  ought  to  contain.** — 
Law  Times. 

' '  This  handsome  volume  aims  at  presenting  a  comprehensive  magisterial  handbook 
for  the  whole  of  England.  The  mode  of  arrangement  seems  to  us  excellent,  and  is  well 
carried  out." — Solicitors'  Journal. 

"  The  Magisterial  and  Police  Guide,  by  Mr.  Henry  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  hi  conciseness,  and,  so  far  as  we  hajre  been  able  to  test  it. 
in  completeness  and  accuracy.  //  ought  to  b*  in  the  hinHs  of  all  who,  as  magistrates  or 
otherwise,  have  autlwrity  in  matters  of  police?' — Daily  News. 

"  This  work  is  eminently  practical,  and  supplies  a  reed  want.  It  plainly  and  concisely 
states  the  law  on  all  points  upon  which  Magistrates  are  called  upon  to  adjudicate  y  syste- 
matically arranged,  so  as  to  be  easy  of.  reference.  It  ought  to  find  a  place  on  every  Justice  s 
table,  and  we  cannot  but  think  that  its  usefulness  will  speedily  ensure  for  it  as  targe  a  sale 
as  its  merits  deserve." — Midland  Counties  Herald. 

"  The  exceedingly  arduous  task  of  collecting  together  all  the  enactments  on  the  subject 
has  been  ably  and  efficiently  performed,  and  the  arrangement  is  so  methodical  and  precise 
that  one  is  able  to  lay  a  finger  on  a  Section  of  an  Act  almost  in  a  moment  It  is  wonderftil 
what  a  mass  of  information  is  comprised  in  so  comparatively  small  a  space.  We  have  modi  | 
pleasure  in  recommending  the  volume  not  only  to  our  professional,  but  also  to  our 
general  readers ;  nothing  can  be  more  useful  to  the  public  than,  an  acquaintance  with  the 
outlines  of  magisterial  jurisdiction  and  procedure*"— Sheffield  Post* 
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Now  published,  in  crown  Svq,  price  4*.,  cloth, 

A   HANDBOOK  OF  THE 

LAW  OF  PARLIAMENTARY  REGISTRATION. 

WITH  AN  APPENDIX  OF  STATUTES  AND  FULL  INDEX. 

'  By  J.  JL  SEAGER,  Registration  Agent. 

In  8vo,  price  5*.,  cloth,  post  free, 

THE    LAW    OF 

PROMOTERS    OF    PUBLIC    COMPANIES. 

By    NEWMAN     WATTS, 

of  Lincoln's  inn,  barrister-at-law. 
"  Some  recent  cases  in  our  law  courts,  which  at 


the  time  attracted  much  public  notice,  have  demon- 
strated the  want  of  some  clear  and  concise  exposi- 
tion of  the  powers  and  liabilities  of  promoters,  and 
this  task  has  been  ably  performed  by  Mr.  Newman 
Watts."— /mutter's  Guardian. 


"  Mr.  Watts  has  brought  together  all  the  lead- 
ing decisions  relating  to  promoters  and  directors, 
and  has  arranged  the  information  in  a  very  satisfac- 
tory manner,  so  as  to  readily  show  the  rights  of 
different  parties  and  the  steps  which  can  be  legally 
taken  by  promoters  to  further  interests  of  new  com- 
panies.*^—Daily  Chronicle. 


In  One  VoL,  8vo,  price  12s.,  cloth, 

A  COMPENDIUM    OF  ROMAN   LAW, 

JfrmntrctJ  on  tfje  institutes  of  3ustmian; 

TOGETHER  WITH 

EXAMINATION     QUESTIONS 

SET   IN   THE    UNIVERSITY   AND    BAR    EXAMINATIONS 

(WITH    SOLUTIONS), 

AND    DEFINITIONS    OF    LEADING    TERMS     IN    THE    WORDS 

OF    THE    PRINCIPAL    AUTHORITIES. 

By    GORDON    CAMPBELL, 

Of  the  Inner  Temple,  M.A.,  late  Scholar  of  Exeter  College,  Oxford;  M.A.  Trinity 
College,  Cambridge;  Author  of  "An  Analysis  of  Austin's  Jurisprudence,  or  the 
Philosophy  of  Positive  Law." 


"  Mr.  Campbell,  in  producing  a  compendium  of 
the  Roman  law,  has  gone  to  the  best  English  works 
already  existing  on  the  subject,  and  has  made  ex* 
cellent  use  of  the  materials  found  in  them.  The 
volume  is  especially  intended  for  the  use  of  students 


who  have  to  pass  an  examination  in  Roman  law, 
and  its  arrangement  with  a  view  to  this  end  appears 
very  good.  The  existence  of  text-books  such  as 
this  should  do  much  to  prevent  the  evil  system  of 
cramming." — Saturday  Review^ 


In  8vo,  price  ys.  &/.,  cloth, 

TITLES  TO  MINES  IN  THE  UNITED  STATES, 

WITH  THE 

STATUTES   AND    REFERENCES    TO    THE    DECISIONS 
OF    THE    COURTS    RELATING    THERETO. 

By  W.  A.   HARRIS,   B.A.,   Oxon., 

or  Lincoln's  inn,  earristbk-at-law  ;  and  of  the  American  bar. 
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